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THE  BERLIN  CONGRESS,  1878. 


By  comparison  with   the  Congresses   of  Westphalia,   comparison 

TTx        1  ,  1    TT-  ,1        T.     ■..     ^  »  'with       previous 

Utrecht  and  Vienna,  the  Benin  Congress  of  1878  was  """grosses. 
single  in  purpose  and  limited  in  scope.  The  earlier 
assemblies  in  each  case  marked  the  close  of  long,  deso- 
lating wars,  during  which  Europe  had  been  ranged  into 
two  camps.  Most  European  states,  great  and  small,  had 
representation  and  a  complexity  of  questions,  territorial, 
economic,  and  political,  found  more  or  less  permanent 
solution. 

The  Congress  of  Berlin  was  quite  otherwise.  Its  pur-  its  ostensible 
view  was  confined  to  the  Eastern  Question,  so  called,  as'"^°^°" 
it  had  been  recently  revived  by  the  Balkan  troubles  and 
the  Russo-Turkish  War.  Its  announced  purpose  was 
the  revision  of  the  treaty  of  San  Stefano  of  March  3,  1878, 
in  the  interest  of  the  public  law  of  Europe,  especially 
as  set  forth  in  the  treaty  of  Paris  of  1856.^  Its  real  ^se  '^''^'  ''"" 
purpose  was  to  impose  upon  victorious  Russia,  on  the 
demand  of  Great  Britain  and  Austria,  the  mandate  of 
the  Powers  that  she  retrench  her  conquests  and  spare 
the  Ottoman  Empire  the  coup  de  grace.  Germany,  in  the 
person  of  Bismarck,  was  the  "broker"  and  received  her 
commission  in  the  definitive  adoption  by  Austria  of  a 
policy  of  expansion  irt  the  Balkans  and  the  consequent 
abandonment  .by  her  of  any  lingering  desire  to  challenge 
the  decisions  of  Sadowa  and  Sedan. ^  The  Dual  Alliance 
of  1879  was  the  visible  sign  that  Germany  had  her  reward. 

PRELIMINARY   AGREEMENTS.  ' 

Not  only  was  the  field  of  discussion  limited  but  the,J°,y'(Qj;5^|{°° 
discussion  itself  was   in  large   part  perfunctory.'     The 

1  "The  stipulations  of  this  treaty  are  in  several  points  of  a  nature  to  modify  the  state 
of  things  as  fixed  by  former  European  conventions,  and  it  is  for  the  purpose  of  submitting 
the  work  of  San  Stefano  to  the  free  discussion  of  the  Cabinets  signatories  of  the  treatie, 
of  18.56  and  1871  that  we  have  assembled.  Our  object  is  to  secui'C  by  common  agreements 
and  on  the  basis  of  new  guarantees,  that  peace  of  which  Europe  so  much  stands  in 
need"— Speech  of  Bismarcic  at  opening  session  of  the  Congress,  Juno  13, 1878.  (Parlia- 
mentary Papers,  1878  [C.  2081],  Correspondence  respecting  the  Congress  at  Berlin,  p.  12.) 

2  Motiy,  Souvenirs  d'un  diplomate  in  Bevue  des  deux  Mondes,  Oct.  15, 1904,  p.  726. 

'  A  further  restriction  on  the  scope  of  the  Congress  was  placed  by  France,  for,  in  accept- 
ing the  invitation  to  participate,  M.  Waddlngton  stipulated  that  there  should  be  no 
discussion  of  Egypt,  Lebanon,  or  the  Holy  Places.  See  Moiiy,  loc,  cit.,  p.  729;  Avril 
N^ociations  relatives  au  traitS  de  Berlin,  p.  280;  Hanotaux,  Contemporary  France', 
IV,  pp.  342-344. 
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decrees  of  the  high  assembly  had  been  formulated  in 
advance  and  the  machinery  of  the  Congress  served  but 
to  register  them.'  A  series  of  agreements  between  the 
interested  powers,  made  in  contemplation  of  the  Russo- 
Turkish  War  or  of  the  Congress,  indicated  the  lines  of 
settlement  and  left  merely  the  details  for  the  considera- 
ag?eement'*^^'tion  of  the  plenipotentiaries  at  Berlin.  The  chief  pre- 
liminary agreements  were  the  following : 

1.  The  Reichstadt  Agreement,  July  8,  1878,  between  Russia  and 
Austria,  supplemented  by  further  agreements  between  the  same  powers, 

Anglo : Russian  in  January  and  April,  1877.     These  agreements  formed  the  basis  for 
convention.         ^j^^  ^.^gtrian  occupation  of  Bosnia  and  Herzegovina.    Russia,  in  turn, 
stipulated  for  Bessarabia.^ 

2.  The  secret  agreement  between  Great  Britain  and  Russia,  May  30, 
Cyprus  conven-xgyg     ^his  made  the  Congress  possible  and  virtually  dictated  the 

terms  of  settlement.    All  the  points  of  the  treaty  of  San  Stefano  were 

Anglo-Austrian  *° '^^  •^i^'="^^^'^-^ 
agreement.  3.  The  Cyprus  Convention,  June  4,  1878,  between  Great  Britain 

and  Turkey.    Russia,  and  probably  Germany,  were  informed  of  this 

convention  before  the  congress  met.* 

_,     ,.    .  4.  The  secret  agi'eement  between  Great  Britain  and  Austria,  June 

Jrre  liminary  " 

understandings.    6,  1878.     (Sosnosky,  op.  cit.,  I,  p.  170,  citing  Fournier,  Wie  Wir  zu 

Bosnia  Kamen,  p.  63.)    As  a  result  of  this,  Great  Britain  supported 
Austrian  occupation  of  Bosnia-Herzegovina.' 

5.  Poiu-parlers  between  Great  Britain,  Germany,  and  Austria  re- 
sulting in  a  general  understanding  as  to  the  policy  to  be  pursued  at 
the  congress.^ 

INITIATION    OF   THE    CONGRESS. 

The  months  preceding  the  Congress  were  filled  with 
political  pronouncement  and  diplomatic  exchange  of 
which  it  is  no  part  of  this  study  to  give  even  a  r^sum^.' 

1  Larmeroux,  L'Autriche-Hongrie  au  Congres  de  Berlin,  p.  86;  Avril,  op.  cit.,  p.  266. 

2  Sosnosky,  Die  Ballcanpolitilc  pesteneich-Ungarns,  I,  pp.  151-152,  160-101:  Larme- 
roux, op.  cit.,  pp.  43-44,  60;  Coolidge,  Origins  ot  tlie  Triple  Alliance,  pp.  96,  113^114; 
Hanotaux,  op.  cit.,  IV,  p.  361  (note). 

'  Staatsarchiv,  vol.  34,  No.  6749.  Avril,  op.  cit.,  pp.  345-346.  Hohenlohe,  Memoirs 
(Eng.  tr.),  p.  206;  Rose,  Development  of  Eiuopean  Nations,  I,  p.  278;  Argyll,  Duke  of 
The  Eastern  Question,  II,  pp.  136, 144. 

*  Cf.  MuUer,  Politische  Geschichte  der  Gegenwart,  XII,  p.  109.  Caratheodory  Pasha, 
however,  one  of  the  Turkish  plenipotentiaries  at  the  Congress,  who  himself  was  unaware 
of  the  convention  until  July  4,  was  of  opinion  that  it  was  Austria  and  Germany  that 
knew  of  It  in  advance.  See  Hanotaux,  op.  cit.,  IV,  p.  375  (note).  For  the  text  of  the 
Cyprus  Convention,  see  Hertslet,  Map  of  Europe  by  Treaty,  IV,  pp.  2722-2725. 

B  "You  will  not  forget  the,  ancient  alliance  between  Austria  and  this  country,  and 
the  general  coincidence  of  their  interests.  It  is  important  that  in  the  discussions  of  the 
congress  on  these  matters  you  should  support  any  legitimate  proposals  tending  to 
benefit  and  strengthen  the  Austro-Hungarian  monarchy.  *  *  *"  Lord  Salisbury 
to  Lord  Odo  Russell,  June  8,  1878  (British  and  Foreign  State  Papers,  LXIX,  p.  833). 

=  Moily,  op.  cit.,  p.  726. 

'  For  the  diplomatic  exchanges,  see  Britisji  and  Foreign  State  Papers,  LXIX,  pp. 
.  794-830.  Cf.  also  Bismarck's  Speech  in  the  Reichstag,  February  19;  1878,  in  Halm, 
Fiirst  Bismarck,  vol.  3,  pp.  80-98.  See  also  Hansard,  Parliamentary  Debates,  3d  ser., 
vols.  237-240,  passim.;  Miiller,  Politische  Geschichte  der  Gegenwart,  XII,  pp.  78-79 
(Andrassy's  speech). 
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Suffice  it  to  state  that  it  was  Austria  which  first  proposed 

collective  action  in  the  suggestion,  on  February  5,  1878, 

that  the  Eastern  Question  be  submitted  to  a  conference  g^ft  propose"""^ 

of  the  powers  signatory  to  the  treaty  of  Paris  of  1856 

and  the  London  Protocol  of  1871.     Vienna  (later  Baden) 

was  indicated  as  the  place  of  meeting.     However,  after 

the  treaty  of  San  Stefano  had  been  signed,  Austria,  on 

March  7,  substituted  a  proposal  for  a  congress  at  BerMn 

to  be   attended  by  the  Prime  Ministers  of  the  Great 

Powers.'     This  met  with  acceptance,  especially  after  the 

Anglo-Russian  agreement   of  May  30,   and  on   June  3 

formal  invitations  to  the  Congress  were  issued  by  the 

Gei-man  Government,  the  powers  consenting,  so  the  invi- 4^^?^^^^™^ 

tation  ran,  "to  admit  the  free  discussion  of  the  whole 

contents  of  the  treaty  of  San  Stefano."     (Hertslet,  op. 

cit.,  IV,  p.  2721.) 

REPRESENTATION  AND  PERSONNEL. 

The  congress  held  its  sessions,  twenty  in  all,  at  the    Place  and  time 

'^  of  meeting. 

Chancellor's  palace  in  Berlin  from  June  13  to  July  13, 
1878.     Accredited  plenipotentiaries  were  present  from 
the  six  Great  Powers  and  from  Turkey,  being  the  signa- sented^"^^   ^^^'^' 
tory  powers  of  the  treaty  of  Paris  of  March  30,  1856. 
Representatives  from  other  interested  States  were  ad- 
mitted on  occasion  for  the  purpose  of  layiag  their  specific  mSsTra^rf^otSer 
claims  before  the  Congress,  but  took  no  part  in  its  delib- '"p"^"'""**"™'- 
erations.     For  iastance,  at  the  ninth  session  (June  29) 
the  Greek  Foreign  Minister  and  the  Greek  Miaister  at    ^'^^™' 
Berlin  presented  the  views  of  their  Government  ia  mat- 
ters affecting  Greek  interests  and  retired  immediately 
thereafter,  being  iaformed  that  "the  Congress,  when  it 
shall  have  studied  the  considerations  presented  by  the 
Hellenic  representatives,  will  communicate  to  them  the 
result  of  their  deliberations."      (Parliamentary  Papers, 
1878  [C.  2083],  Correspondence  relating  to  the  Congress 
of  Berlin,  p.  135).     So  also  with  the  Roumanian  repre-p^'g^rl^"^ 
sentatives  at  the  tenth,  and  the  Persian  Minister  at  the 


1  "  From  the  point  of  Tlew  of  International  Law  there  is  no  essential  difference  be- 
tween congresses  and  conferences  *  *  *.  Congresses  have  usually  been  convoked 
for  the  negotiation  of  a  peace  between  belligerent  powers  and  the  redistribution  of  terri- 
tory which  in  most  cases  is  one  of  the  conditions  of  peace.  At  a  congress,  as  a  rule, 
more  than  two  powers  have  been  represented  *  *  *.  In  the  nineteenth  century^ 
congresses,  properly  so  called,  were  held  mostly  at  the  capital  of  one  of  the  powers 
concerned  and  then  the  Chancellor  or  Minister  for  Foreign  Affairs  presided.  It  will  bo 
found  that  on  these  occasions,  besides  the  specially  deputed  plenipotentiaries,  the  local 
diplomatic  representatives  of  the  respective  powers  were  also  appointed."  (Satow, 
Diplomatic  Practice,  II,  pp.  1-2.) 
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Montenegro  *?x^. fifteenth,  session.     (Ibid.,  pp.  151,  224.)     Serbia,  on  the 
eluded.  other  hand,  and  Montenegro  did  not  have  even  this  lim- 

ited measure  of  representation.- 

Twenty  representatives  in  all  participated,  three  from 
each  of  the  powers  invited,  save  Italy,  which  sent  only 
two.  The  leading  powers  designated  as  first  plenipoten- 
tiaries their  most  prominent  statemen — Bismarck,  Dis- 
raeli, Gortchakoff,  Andrassy.'  Included  in  the  list  were 
the  foreign  ministers  of  most  of  the  Governments  parti- 
cipating, as  well  as  aU  their  respective  ambassadors 
accredited  to  the  court  of  Berlin.^  Each  mission  was 
seorotariessurrounded  with  a  personnel  of  secretaries,  diplomats, 

andtoohnicalper- ,      ,      .      i   /.         ,.  •  .  j         -tj.  j    • 

sonnoi.  technical  functionaries,   experts,   and  military  advisers. 

On  the  Austrian  staff,  for  example,  in  addition  to  the 
three  plenipotentiaries,  were  Baron  Schwegel,  chief  of 
the  commercial  and  consular  section  in  the  Ministry  of 

1  "  Who  would  bo  the  men  to  represent  the  powers  at  this  congress?  As  a  rule  it  was 
the  business  of  the  diplomatic  circles.  But  this  time  Bismarck"  was  presiding,  the 
ministers  would  therefore  wish  to  figure  in  it.  Lord  Beaconsfleld  sought  therein  the 
apotheosis  ol  his  brilliant  career.  *  *  *  It  was  not  without  lively  criticism  that  his 
resolve  to  attend  the  congress  was  made  known,  even  from  the  ranks  of  Conservatives— 

'"From  the  constitutional  point  of  view,  it  is  rather  despotic;  from  the  standpoint  of 
tradition,  it  is  without  precedent.  *  *  *  Lord  Beaconsfleld  in  the  House  of  I^ords 
took  a  lofty  tone  about  it,  announcing  that  he  assumed  the  whole  responsibility  of  this 
step  which  was  taken  at  the  request  of  his  colleagues.'  (Memorial Diplomatique,  1878, 
p.  378)."    Hanotaux,  Contemporary  France,  IV,  p.  339. 

The  appointment  of  Gortchakoff  was  due  to  his  own  personalinsistence.  Schouvalofl, 
whom  Gortchakoff  supplanted  as  First  Plenipotentiary,  has  this  to  say  of  it: 

"TUs  is  a  further  proof  of  how  much  is  sacrificed  with  us  to  personal  considerations. 
The  Emperor  IcneW  that  Prince  Gortchakoff  had  no  personal  weight;  he  knew  the 
strong  feeling  that  Prince  Bismarck  harboured  against  the  Russian  Chancellor;  his 
presence  in  Berlin  could  only  be  harmful  to  our  cause.  All  this  was  quite  palpable, 
'  and  yet,  in  spite  of  evcrytliing,  Prince  Gortchakoff  was  authorized  to  come  to  Berlin." 
Cited  m  Hanotaux,  op.  cit.,  IV,  p.  340. 

Hohenlohe  was  of  opinion  that  Bismarck  chose  him,  "in  order  to  be  able  to  say  to  the 
King  of  Bavaria  tliat,  out  of  consideration  for  his  Majesty,  they  had  taken  his  Majesty's 
Kronoberstkammercr  (Lord  High  Chamberlain)."    Hohenlohe,  Memoirs,  II,  p.  207. 

2  The  complete  list  of  the  plenipotentiaries  is  as  follows: 

"For  Germany,  Prince  Bismarck,  Chancellor;  Herr  von  Billow,  Secretary  of  Slate 
in  the  Department  of  Foreign  Affairs;  Prince  Hohenlohe-SehillLngfiirsl,  Ambassador 
Extraordinary  and  Plenipotentiary  at  Paris. 

"For  Austria,  Count  Andrassy,  Minister  of  the  Imperial  Household  and  of  Foreign 
Affairs;  Count  Karolyi,  Ambassador  Extraordinary  and  Plenipotentiary  at  Berlin; 
Baron  Haymc'rle,  Ambassador  Extraordinary  and  Plenipotentiary  at  Rome. 

"For  France,  M.Waddington,  Secretary  of  State  in  the  Department  of  Foreign  Affairs; 
Count  de  Saint-Vallier,  Ambassador  Extraordinary  and  Plenipotentiary  at  Berlin; 
Mons.  Desprez,  rirector  of  Political  Affairs  at  the  French  Foreign  OlBce. 

"For  Great  Britain,  Lord  Beaconsfleld,  Prime  Minister;  Marquis  of  Salisbury,  Secre- 
tary of  State  for  Foreign  Affairs;  Lord  Odo  Russell,  Ambassador  Extraordinary  and 
Plenipotentiary  at  Berlin.  ' 

"For  Italy,  Count  Corti,  .Minister  for  Foreign  Affairs;  Count  de  Launay,  Ambassador 
Extraordinary  and  Plenipotentiary  at  Berlin. 

"For  Russia,  Prince  Gortchakoff,  Chancellor;  Count  Peter  Schouvalofl,  .Vmbassador 
Extraordinary  and  Plenipotentiary  in  London;  Mons.  d'Oubril,  Ambassador  Extraor- 
diniiry  and  Plenipotentiary  at  Berlin. 

"  For  Turkey,  Carathdodory  Pasha,  Minister  of  Public  Works;  Mehomed  Ali,  General; 
Sadoullah  Boy,  Ambassador  Extraordinary  and  Plenipotentiary  at  Berlin."  (Satow 
Diplomatic  Practice,  II,  pp.  90-91.) 
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Foreign  Afifairs,  Conseiller  do  Legation  Kosiek,  First, 
Interpreter  of  the  Austrian  Embassy  in  Constantinople, 
Minister  Plenipotentiary  von  Teschenberg,  Conseiller  de 
Legation  Baron  Hlibner,  Hofrath  Doczy,  Private  Secre- 
tary von  Pichy,  and  several  others.  (The  Times,  June  5, 
1878.)  The  British  mission  included  some  40  officials  of 
the  foreign  office,  besides  military  and  other  advisers 
appointed  ad  hoc} 

BISMARCK    CHOSEN    PRESIDENT. 

The  choice  of  Berlin  as  the  place  of  meeting  implied, 
ipso  facto,  that  Bismarck  would  preside  over  its  delibera- 
tions, and  this  cju'ite  apart  from  political  considerations. 
At  Vienna  (1815),  Paris  (1856),  and  London  (1871),  it 
had  been  established  that  the  presidency  of  such  high  ^oJ^^fs^™'  ""^ 
assembly  should  vest  in  the  representative  of  the  sov- 
ereign whose  hospitality  it  enjoyed.  Accordingly,  at 
the  opening  session  on  June  13,  after  Bismarck  had  pro- 
posed that  the  Congress  proceed  to  elect  its  officials, 
Andrassy,  having  previously  consulted  with  the  other  jj^^f^l?!^^"^"^; 
plenipotentiaries,  nominated  the  German  Chancellor  as 
president.  There  was  unanimous  agreement  in  his  elec- 
tion to  the  august  office." 

RULES    OF    PRECEDENCE,    ETC. 

In  details  of  diplomatic  etiquette,  the  Berlin  Congress 
was  free  from  those  humorously  petty,  but  mock-impor- 
tant, incidents  that  characterized  the  proceedings  of 
congresses  in  the  seventeenth  and  the  eighteenth  cen- 
turies. Seating  arrangements  were  in  accordance  'vr'itla.  ^^^^^"^^^^' 
the  rules  of  diplomatic  practice,  as  were  also  all  matters 

'  For  a  list  of  the  personnel  deputed  to  take  part  m  the  work  of  the  Congress,  see  The 
Times,  June  13  and  14,  1878  (infra.  Appendix  I).  See  also  Moiiy  in  Eovuo  des  deux 
Mondes,  Oct.  1.5,  1904,  pp.  739-740. 

As  at  all  Congresses,  numerous  persons  were  present,  officially  and  otherwise,  to  urge 
various  claims.    De  Blowitz,  the  famous  correspondent,  writes  thus  of  them: 

"TheCongress  *  *  *  has  also  favoured  us  with  an  influx  of  professional  gentlemen 
ready  to  assist  in  the  lahours  of  the  meeting.  Of  these,  some  have  been  officially  called 
in  to  give  guidance,  others  arc  deputed  to  advise  or  petition:  others  still  are  watching 
the  proceedings  in  the  interest  of  commerce,  religion,  or  race.  Civil  and  military  agents 
of  all  European  Powers  have  flocked  hither  from  all  parts  of  the  East.  Greek,  Servian, 
Roumanian,  Armenian,  Albanian,  Bulgarian,  Turkish  and  Jewish  claimants,  like  so 
many  minor  planets,  busily  revolve  round  the  greater  lights  of  the  diplomatic  and  con 
sular  service."    The  Times,  June  20 ,  1878. 

2  For  the  precedents  governing  the  choice,  see  the  statement  of  Lord  Derby  in  the 
debate  in  the  House  of  Lords,  March  11,  1878.  (Hansard,  Parliamentary  Debates,  3d 
ser.,  vol.  238,  pp.  1036^1041).    Infra,  Appendix  II. 
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Signatory.  of  precedence  in  signatures  and  otherwise.^  French  was 
the  language  of  the  Congress,  although  Bismarck  pro- 
fessed some  diffidence  in  its  use.^  According  to  Hohenlohe, 

LTniiorm.  uniform  was  worn  fit  the  opening  session  in  conformity 
with  Lord  Beaconsfield's  wish. 

PRELIMINARY   ORGANIZATION. 

The  Secretariat.  Bismarck,  anticipating  the  functions  of  his  office,  was 
ready  with  an  organized  secretariat,  at  the  head  of  which 
The  Secretariat  was  M.  de  Radowitz,  German  Minister 
to  Greece.  His  chief  colleague  was  M.  le  Comte  de  Moiiy, 
First  Secretary  of  the  French  Embassy  at  Berlin;  and 
to  assist  them  Bismarck  had  designated  four  functionaries 
of  the  German  Foreign  Office — ^M.  Busch,  Baron  Holstein, 
Count  Herbert  Bismarck  and  M.  Bticher,  the  latter 
the  "secretarial  archivist."     The  work  of  the  secretar- 

its  duties.  iat  and  its  division  of  labor  have  been  thus  described  by 
de  Moiiy : 

"The  editorship  of  the  protocols  was  put  in  my  charge 
*  *  *  Unquestionably  I  had  to  come  to  an  agreement 
with  M.  de  Radowitz  for  the  exact  reproduction  of  the 
debates,  but  without  my  being  subordinate  to  him;  and 
each  protocol,  edited,  entirely  by  myself,  was  submitted 
only  to  the  authority  of  the  Congress.  I  must  add  that 
my  colleague  and  I  were  always  in  perfect  accord.  He 
prepared  the  orders  of  the  day,  watched  over  the  division 
of  the  work,  elaborated  the  notes  necessary  to  clarify  the 
discussions,  reread  the  projected  protocols  with  me,  and 
above  all,  under  the  direction  of  the  president,  was  in 
constant,  and  often  confidential  communication  with  the 
plenipotentiaries.  My  task,  far  less  complex,  did  not, 
however,  cease  being  troublesome,  since  I  had  to  con- 
centrate the  discussions,  which  were  often  long  and  con- 
fused, into  brief  and  clear  form,  without  weakemng  or 
exaggerating  the  thoughts  of  the  orators,  but  it  was  a 

1  For  tlie  rules  of  precedence,  see  Satow,  Diplomatic  Practice,  I,  pp.  351-353:  II.  pp. 
182-183. 

"In  what  was  formerly  the  great  hall  room  a  green  table,  shaped  like  a  horseshoe,  had 
been  placed.  In  the  middle  the  president's  seat;  on  either  side  France,  left:  Austria . 
right;  then  England  next  to  Austria,  Italy  to  France;  further  down  Russia  on  the 
right,  Turkey  on  the  left.  Opposite  Bismarck  sits  Radowitz  as  recorder;  I  (Hohenlohe] 
on  the  left,  Billow  on  the  right."    Hohenlohe,  op.  oit.  II,  p.  207. 

2  "The  Imperial  Chancellor  accompanied  me  into  another  room,  and  spoke  again  of 
the  difficulty  which  was  caused  him,  by  presiding  in  French.  Ho  had,  however,  done 
extremely  well,  and  no  one  had  noticed  the  embarrassment  which  he  professed  to  have 
felt."  -  Hohenlohe,  Memoirs,  II,  p.  210. 

While  the  use  of  French  was  oflicial,  other  languages  were  employed  by  the  pleni- 
potentiaries. For  example,  at  the  opening  session  Lord  Beaconsfield  "made  a  long 
speech  in  EJiglish,  very  clear  and  emphatic."    Ibid.,  II,  p.  208. 
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very  definite  task,  and  I  did  not  have  to  concern  myself 
in  any  way  with  the  business  reserved  to  the  chief  of  the 
secretariat  and  to  the  assistants  designated  to  him  by  the 
Chancellor."  (Kevue  des  deux  Mondes,  Oct.  15,  1904, 
pp.  735-736.) 

In  addition  to  its  routme  duties,  the  secretariat  was 
commissioned  by  the  president  to  collect  and  submit  for 
examination  the  documents  and  full  powers  from  which  ^u"  powers, 
the  plenipotentiaries  derived  their  competence.  These 
were  presented  the  first  day  (with  the  exception  bi  those 
of  the  Turkish  representatives,  two  of  whom  had  not  yet 
arrived),  and  found  to  be  in  good  and  due  form.  The 
Ottoman  plenipotentiaries  presented  their  full  powers  at 
the  next  session. 

PROTOCOLS.' 

At  the  first  session  Bismarck  made  the  suggestion, 
which  met  with  the  approval  of  the  members,  that  "all 
propositions  and  documents  destined  to  appear  in  the 
protocol  should  be  drawn  up  in  writing  and  read  by  those 
members  of  the  congress  who  initiate  them."^  When 
drawn  up,  the  protocols  were  promptly  printed  and  jg^™*"""'^  ^°^ 
distributed  among  the  plenipotentiaries  and;  in  con- 
formity with  the  suggestion  of  Bismarck,  this  distribu- 
tion was  substituted  for  the  customary  reading,  at  each 
session,  of  the  protocol  recording  the  minutes  of  -the 
previous  session,  except  that  of  the  first  day's  proceed- 
ings, which  was  duly  read.  If  no  change  was  suggested 
by  anyone,  the  text  was  considered  as  approved.  It 
was  understood,  of  course,  that  any  member  could 
request  the  reading  of  the  entire  protocol.' 

^  i  "  During  a  congress  or  a  conference,  no  matter  for  what  object  or  purpose,  the  minutes 
of  meetings  of  the  plenipotentiaries  are  styled  either  protocol  or  proccs-verbal  indiffer- 
ently. Perhaps  the  former  word  is  the  more  dignified."  Satow,  Diplomatic  Practice 
II,  p.  236. 

2  Parliamentary  Papers,  187S,  (38)  Correspondence  relating  to  the  Congress  of  Berlin 
with  the  Protocols  of  the  Congress,  Turkey,  No.  39  (1878)  [C.  2083],  p.  12  (Hereafter  cited 
as  Protocols).  For  the  protocols,  sec  also  British  and  Foreign  State  Papers,Vol.  LXIX, 
pp.  862-1078. 

3  Hanotaux  quotes  the  Turkish  First  Plenipotentiary  as  follows: 

"  The  official  protocols  give  a  faithful  report  of  the  work  of  the  congress,  and  an  ofTicial 
summary  of  it,  but  beneath  the  diplomatic  envelope  which  uniformly  covers  all  the  parts, 
it  is  hard  to  find  the  true  aspect  of  the  details.  Further,  also,  the  protocols  were  not 
reread  during  the  meetings  and  very  important  modifications  were  permitted  to  be 
introduced  into  them."  (Unpublished  Memoirs  of  Carathfedory  Pasha.)  Contem- 
porary France,  IV,  p.  346  (note). 
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PETITIONS. 


Various  petitions  and  documents  "of  very  dis- 
proportionate importance"  were  addressed  to  the  Con- 
gress or  the  President.     Bismarck  instructed  the  secre- 

m!de.°'°'^  "^t^tariat  to  make  a  selection  of  guch  as  were  of  political 
interest,  summarize  them  and  distribute  the  lists  to  the 
members  of  the  Congress.  In  principle,  no  proposals  or 
documents  were  submitted  to  the  Congress  unless  intro- 
duced by  one  of  the  plenipotentiaries  and  by  this  rule 

jj*-no°ym''us  pe-t,]je  reception  of  petitions  was  governed.  Anonymous 
petitions  were  not  included  in  the  lists  in  any  case  but 
were  placed  on  file  at  the  secretary's  office.' 

GENERAL   PROCEDURE. 

In  the  course  of  the  early  exchanges  over  the  proposed 
coS?[uttee""'"^^co^^^6rence,  Germany  had  suggested  "a  preliminary  con- 
ference of  second  plenipotentiaries  or,   better  still,   of 
their  representatives  accredited  here  [Berlin]  in  order  to 
make  preparation  in  regard  to  matter  and  form  for  the 
deliberations  of  the  Conference."^     Such  does  not  appear 
to  have  been  instituted  in  anticipation  of  the  Berlin 
Congress.    According   to   the  Vienna   correspondent  of 
The  Times,  however,  the  German  Government  had  pre- 
pared for  the-  consideration  of  the  plenipotentiaries  a 
OOTiErelso°Paris^^°^™  °^  procedure  based  on  the  rules  followed  at  the 
Congress  of  Paris  in    1856.^  .  But  Bismarck  made  no 
reference  to  the  Paris  rules  in  his  remarks  on  procedure 
at  the  opening  session,  nor  do  the  protocols  furnish  any 
information  on  the  point.     In  his  observations  on  assum- 
cuS*'ta%rderi^S  ^^^  office  of  president,  he  proposed  that  the  ques- 
ot  importance,     tions  arising  out  of  the  treaty  of  San  Stefano  should  be 
classified  and  discussed  in  the  order  of  their  importance. 
On  this  view  of  it,  Bulgaria,  its  delimitation  and  future 
Exchange  ot Organization,    called    for    first    consideration    and    the 
secretariat  was  instructed  to  prepare  the  orders  of  the 
day  accordingly.     Further,  Bismarck  thought  it  advis- 


1  Protocols,  pp.  22,  :S-1 .  . 

2  Memorandum  from  Berlin,  March  15,  1878.  British  and  Foreign  State  Papers, 
vol.  LXIX,  p.  S02. 

s  "A  project  to  this  effect  [tor  regulating  the  prpceedings]  basod  on  the  rules  observed 
at  the'  Paris  Conference  of  1856,  has  been  prepared  by  the  German  Government  and  com- 
mimicated  to  the  plenipotentiaries,  so  as  to  give  them  time  and  opportunity  to  study 
it  and  consult  about  any  amendments  deemed  desirable  before  the  subject  comes  on 
in  to-morrow's  sitting.  It  is  thought  probable,  too,  that  the  project  will  bo  accepted, 
such  as  it  is,  with  the  addition  of  some  provisions  concerning  the  formal  sanction  ot 
resolutions  to  be  passed."    The  Times,  June  12,  1878. 


THE   BERLIN   CONGEESS.  13 

able  to  have  an  interval  of  some  days  before  the  second 
session  "in  order  to  give  time  to  the  plenipotentiaries  to 
exchange  their  ideas."     Finally,  he  did  not  doubt  that  the    secrecy. 
plenipotentiaries  would  "be  unanimous  as  to  the  necessity 
of  preserving  the  secrecy  of  their  deliberations." ' 

The  order  of  the  day  was  under  the  general  supervision  .  O'^'''"'  «'  ^^^ 
of  the  president,  who,  usually  with  the  assent,  and 
occasionally  with  the  suggestions,  of  the  members, 
directed  the  secretariat  in  the  formulation  of  the  subjects 
for  discussion.^  Sometimes  the  Congress  collaborated 
more  directly,  as  at  the  session  of  July  2,  when,  on  the 
exhaustion  of  the  order  of  the  day,  it  proceeded,  on  the 
proposition  of  Count  de  Saint  ValUer,  to  make  arrange- 
ments for  the  next  session.'  To  expedite  business,  it 
was  agreed  at  the  opening  sitting  that  members  intending 
to  make  new  proposals  should  give  notice  of  such  inten- 
tion at  a  previous  meeting,  so  that  all  could  be  prepared 
for  the  discussion,  "proposals  connected  with  questions 
on  the  order  of  the  day  and  resulting  from  the  discussion 
itself  to  be  excepted."  Lord  Salisbury  understood  this 
to  apply  "  only  to  substantive  proposals  and  not  to  amend- 
ments or  secondary  questions."^ 

At  the  fifth  session  (June  24)  it  was  emphasized  by  „t°E''u?op^^''JSS! 
Bismarck,  with  the   approval  of  the  plenipotentiaries,  "^™'^'^°"^^'*' 
that  only  the  questions   of  general  European  interest 
should  engage  the  attention  of  the  Congress,  in  contra- 

1  Protocols,  pp.  12-13. 

It  is  uimeeesBary  to  add  that  Europe  was  kept  fully  and  accurately  informed  of  each 
day's  proceedings  through  The  Times  and  other  journals.  Be  Blowitz,  the  famous 
correspondent  of  The  Times,  was  intimate  with  some  of  the  plenipotentiaries,  notably 
with  Hobenlohe,  and  was  even  employed,  unofficially,  by  Bismarck  as  a  mediator  in 
the  Anglo-Russian  diflerences. 

"July  2.  Home  at  5  o'clock.  Then  at  6  I  fetched  Blowitz  to  drive  with  him  to 
dinner  with  the  Imperial  Chancellor.  Blowitz  was  delighted.  The  Chancellor  worked 
on  him  in  the  interests  of  the  Russian  claim  to  Batoum."  Hohenlohe,  Memoirs,  II, 
p.  219. 

2  The  lack  of  fixed  plan  made  all  arrangements  at  the  Congress  more  or  less  unstable. 
This  is  illustrated  by  Hohenlohe's  account  of  how  a  prospectus  of  points  remaining  for 
discussion,  which  he  was  having  specially  prepared  at  Bismarck's  request,  was  super- 
seded by  Ein  outline  of  Atidrassy's  that  came  to  the  eye  of  the  chancellor. 

"This  is  what  happened,"  says  Hohenlohe.  "This  morning  I  went  to  Billow,  who 
talked  once  more  with  me  on  the  subject  and  said  he  had  commissioned  Jasmund  to 
make  the  r^sumS.  I  then  proceeded  to  see  Jasmund,  who  was  ready  to  work  out  a  com- 
plete memorandum  *  *  *.  I  then  went  to  Waddington,  told  him  of  the  affair,  and 
met  with  his  complete  approval.  At  1.30  to  the  congress  hall.  SchuwalofI  laid  hold  of 
meandSaidhealreadyknewofthematterandagreedwithit  *  *  *.  ThenAhdrassy 
came  up,  who  also  knew  of  it.  He  had  already  drawn  up  a  plan,  and  wrote  it  down  for 
me  *  *  *.  Thelmperial  Chancellor  soon  came  up,  and  I  showed  him  this  sketch. 
He  looked  it  through  and  approved  it.  We  then  went  on  to  the  sitting.  Before  the 
conclusion  the  Chancellor  asked  for  my  note,  which  I  banded  him.  He  then  proposed 
that  the  discussion  should  follow  in  order,  on  the  basis  of  this  note.  Everyone  agreed 
and  Jasmund's  work  is  superfluous."    Memoirs,  II,  p.  216. 

'  Protocols,  p.  172. 

*  Ibid.,  pp.  14-15. 
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distinction  to  those  affecting  only  Russia  and  Turkey. 
re^^ed'^fS'pri- Questions  not  of  an  urgent  nature  were  reserved  for 
vate interviews,  "private  interviews  between  the  powers  which  take  spe- 
cial interest  in  them."  Thus  the  new  treaty  which  should 
embody  the  work  of  the  Congress  was  to  concern  itself 
merely  with  the  disputed  stipulations  of  the  Treaty  of 
San  Stefano.' 

PEOOEDURE    ON    A    GIVEN    QUESTION. 

The  actual  method  of  considering  specific  questions 
was  indicated  in  the  course  of  the  second  session.  The 
British  proposal  with  respect  to  Bulgaria  having  been 
presented  by  Lord  Salisbury,  and  it  appearing  that  more 
detailed  information  was  desirable,  it  was  suggested  by 
Bismarck  that  discussion  on  the  question  be  adjourned 
and  that  meanwhile  the  interested  cabinets  try  to  reach 
agreement  upon  as  many  points  as  possible.  After  the 
Interchange  of  results  of  thjs  interchange  of  ideas  had  been  submitted  to 

ideas.  •  1  1  /~i 

the  Congress,  "it  would  then  be  the  task  of  the  Congress, 
should  the  agreement  not  be  fully  estabhshed,  to  endeavor 
to  complete  it  by  means  of  the  intervention-  of  the 
friendly  powers."  ^  Count  Andrassy  having  expressed 
himself  as  "ready  to  take  part  according  to  parliamentary 
rules  in  a  general  discussion,  to  be  foUowed  by  a  special 
discussion,"  Bismarck  agreed,  adding  that  it  would  be 

ondreadtags.^^°'^^^^^^^l®  *°  ^^'^^  ^  first  and  a  second  reading  in  each 
case:  "The  first  should  take  the  place  of  the  general  dis- 
cussion, the  second  would  give  opportunity  for  entering 
into     details."  '     He     considered    that     "private     and 

ings"beta'eenthe"™*i'^^t®  meetings  between  the  representatives  of  the 

to setti°*detins'!'^  PO'^^^  directly  interested" — meetings  which  he  recom- 
mended without  assuming  the  right  to  convoke  them — 
"would  possess  the  great  advantage  of  better  preparing 
the  ground  for  an  understanding  on  questions  of -detail 

detomines^  p^rto?  s-nd  wording.     The  chief  point  for  the  full  meetings  of 

cipies.  t]^g  Congress  would  be  to   establish  an   agreement  on 

questions  of  principle;  when  these  questions  shall  have 
been  settled,  the  method  of  proceeding  will  be  on  the 

estabiisheJ''^''ttl  ^^^^^^  reading  to  draw  up  a  text  destined  to  replace  the 

text.  articles  of  the  Treaty  of  San  Stefano."  » 


1  Protocols,  p.  66. 

2  Protocols,  p.  25. 

3  Ibid.  "  In  conformity  with  this  mode  of  proceeding,  proposed  by  the  president,  the 
plenipotentiaries  of  AustriarHuugary,  Great  Britain,  and  Russia  agree  to  interchange 
their  views  in  private  meetings  with  the  object  of  determining  the  points  of  agreement 
and  consequently  of  facilitating  the  work  of  the  Congress.  They  will  communicate  the 
result  of  these  Interview*  to  theii- colleagues."    Ibid. 
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At  the  next  session  (June  25)  Bismarck  found  it  neces- 
sary to  admonish  the  Congress  on  its  tendency  to  con- 
sider questions  beyond  its  scope.  "His  Serene  Highness, 
recurring  to  a  view  which  he  has  already  had  occasion 
to  express,  does  not  think  it  expedient  to  discuss  second- 
ary questions  in  the  Congress.  He  regards,  for  example, 
that  on  which  they  are  at  present  engaged  as  coming 
within  this  category,  and  he  thinks  that  in  raising  this 
question  of  the  assembly  of  notables, of  a  Russian  commis- 
sion, and  of  a  European  commission,  the  Congress  exceeds 
the  limits  assigned  for  its  deliberations ;  he  can  not  see 
that  this  discussion  of  details  is  a  matter  of  European 
interest.  *  *  *  Prince  Bismarck  adds  that  he  would  be 
disposed  to  put  aside  the  question  of  Bulgaria  so  soon  as 
a  thorough  tinderstanding  shall  have  been  arrived  at  on 
the  essential  principles,  and  then  to  take  into  consider- 
ation immediately  the  other  most  impotant  points  of  the 
treatyof  San  Stefano.  *  *  *  Jje  intends  to  propose  at 
the  next  meeting  that  secondary  questions  shall  merety  be 
lightly  touched  on,  and  that  only  objects  of  a  veritable 
European  interest  shall  be  discussed  at  length.'  The 
president  has,  however,  no  desire  to  prejudice  the 
opinions  of  his  colleagues,  and  the  opinion  which  he  has 
just  expressed  is  an  entirely  personal  one."  (Protocols, 
p.  79.) 

In  spite  of  these  arrangements,  however,  the  discus- 
sion of  the  Bulgarian  question  concerned  itself  with  an 
excess  of  details.  Accordingly,  on  its  conclusion,  Bis- 
marck again  reminded  the  plenipotentiaries  that  the 
Congress  could  "only  lay  down  the  bases  and  leave  the ^g^^'^^^^^.  ^!l'^ 
details  to  be  elaborated  by  an  assembly  to  be  convoked  s^^^"^'  "princi- 
later  on,  and  which  would  terminate  the  examination  of 
secondary  questions. "' 

VOTIXG. 

In   the   course   of  his   remarks   at   the    first    session  ^,°^'y.™"Jf^: 
Bismarck  considered  it  "incontestable  that  the  minority ""s- 
in  the  Congress  shall  not  be  bound  to  acquiesce  in  a  vote 
of  the  majority.'     But  he  suggested   that  resolutions 
taken  by  majority  vote  on  minor  points  should  have  on^^taor'poiiits^ 
validity  as  decisions  of  the  Congress,  provided  that  no 

'  The  proposal  recorded  in  the  protocol  of  the  next  session  (June  26)  as  coming  from 
Bismarck  was  one  constitnting  a  Drafting  Committee,  "charged  with  the  preparation 
of  a  draft  of  all  the  stipulations  to  be  inserted  in  the  new  treaty,  taking  into  consider- 
ation the  resolutions  recorded  in  the  protocols  of  the  Congress."     (Protocols,  p.  89.) 

2  Protocols,  p.  94. 
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formal  protest  had  been  entered  by  the  minority.' 
Schouvaloff,  at  a  later  sitting,  invoked  the  principle 
"according  to  which  the  congress  is  not  bound  by  a 
majority  but  only  by  the  unanimity  of  its  members."^ 
Parliamentary     Tr,  rjuttine  the  Question,  parliamentary  procedure  was 

procedure  ro-       -i"  i'""^     &  n  ,,        ,i  •     i  ■  i_         4. 

versed.  reversed.     For  instance,  at  the  third  session,  when  two 

proposals  with  reference  to  the  admission  of  represent- 
Motion  put^^jygg  fpQjn  Greece  were  before  it,  the  Congress  voted 
first  on   the  main   question — the   French  proposal— as 
establishing  the  general  principle,. and  then  on  the  Brit- 
ish amendment,  the  first  vote  being  "considered  as  con- 
ditional—that is  to  say,  as  subject  to  amendment  in  con- 
formity with  the  English  proposition — should  the  latter 
on'*"eqSaiity'°oibe  adopted."'     In    this  case  the  votes  on   the  amend- 
votos.  jj^gjj^.  ^gj.0  divided  equally,  Bismarck  voting  against  it 

as  a  representative  of  Germany.^     It  was  consequently 
declared  lost  and  the  French  proposal  adopted. 

On  occasion,  the  general  principle  was  approved  but 
'  provision  made  for  subsequent  amendment  as  to  de- 
tails.    For  example,  at  the  session  of  June  22,  the  Con- 
gress accepted  the  British  proposal  concerning  Bulgaria 
but  reserved  the  power  to  introduce  into  the  text  of  the 
snifJequent treaty  Certain  changes    of  detail  which  the  parties  spe- 
oh^es   in   de-gjaiiy  interested  should  agree  upon  in  private  discussions. 
In  this  instance,  M.  Waddington  was  charged  with  the 
task  of  preparing  a  draft  which  should  reconcile  the 
British  proposals  with  the  Russian  amendments.    Schou- 
valoff, whUe  agreeing,  subordinated  his  assent  "to  the 
right  of  reverting  subsequently  to  his  amendments,  for 
if  they  were  rejected,  he  must  in  the  first  instance  refer 
to  his  government."^     On  a  later  occasion  (June  25), 
adrefertod^.^" Schouvaloff  requested  permission  to  take  a  question  ad 
opm"*"™^     '*"  referendum,  and,  in  consequence,  the  protocol  remained 
open  until  such  time  as  Russia's  vote  was  received.' 

1  Protocols,  p.  14. 

2  Ibid.,  p.  U. 

3  Ibid.,  p.  38. 

<  Bismarck  aqted  at  the  Congress  in  a  dual  capacity.  As  president  he  guided  its  deliber- 
ations and  continually  intervened  to  reconcile  divergent  points  of  view:  But  as  first 
plenipotentiary  of  Oermany  he  presented  the  German  position  on  various  questions 
and  often  voted  ex  parte;  espeoiiJly  when  German  diplomatic  commitments  required 
it.  Thus,  at  the  sitting  on  June  22  he  stated  that  he  could  not,  as  German  plenipo- 
tentiary, "remain  entirely  neutral^"  on  the  question  then  before  the  Congress  (ibid.,, 
p.  49).  He  argued  in  support  of  the  Austrian  occupation  of  Bosnia-Herzegovina  (ibid.^ 
p.  115)  and  of  the  Cession  of  Bessarabia  to  Russia  (p.  138).  While  opposed  as  German 
representative  to  the  reception  of  the  Roumanian  delegates,  "  ho  wished  to  subordinate 
his  vote  to  that  of  the  povrens  more  particularly  interested"  and  gave  his  consent 
accordingly  (ibid.,  p.  135). 

6  ibid.,  p^  50. 

6  Ibid.,  pp.  77, 112. 

The  Turkish  plenipotentiaries  repeatedly  referred  to  their  government  for  instruc- 
tions on  given  questions.    Ibid.,  pp.  171, 183,  211,  231. 
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WORKING    ORGANIZATION COMMITTEES. 

The    actual    decisions    of     the    congress    Avore    taken 
through  one  or  other  of  the  following  channels: 

1.  Plenary  meetings  of  the  Congress. 

2.  Preliminary  discussions    (pourparlers)   and  private 

agreements  among  the    plenipotentiaries  of    in- 
terested powers. 

3.  Mediation  of  "neutral"  powers. 

4.  The  Boundary  Committee. 

5.  Military  Commissions. 

6.  The  Drafting  Committee. 

1.    PLENARY   SESSIONS. 

In  general,  Bismarck  adhered  closely  to  his  position, 
early  taken,  that  "the  chief  point  for  the  fuU  meetings 
of  the  Congress  would  be  to  establish  an  agreement  on 
questions  of  principle,"  leavmg  details,  if  coming  within  sionTdeai  with 
the  purview  of  the  Congress,  to  be  arranged  by  other ^i^te"™'"' p™" 
means.'     Accordingly,  the  Congress,  under  the  watchful 
eye  of  its  president,  gave  its  attention  to  the  broad  lines 
of  settlement,  carefully  relegating  secondary  questions  q^lg^t'i^ns  to 
to  committees  or  to  private  interviews.     If  necessary,  of  ""Jl^jjfJl^ie^br 
course,  the  Congress  in  plenary  session  took  final  review  ^^^  confess. 
of  all  work  done  by  the  committees,  which  implied  that 
it  had  to  concern  itself  to  some  extent  with  details.^ 
Thus,  at  the  sitting  of  July  6,  we  find  the  Congress  giving 
diligent  study  (and  the  need  wal  great)  to  a  map,  sub- 
mitted by  Schouvaloff,  on  which  were  indicated  the  lines 
of  the  Eussian  concessions  in  Asia.     (Protocols,  p.  209.) 
But   as   a   rule,    minor   questions   were   avoided.     This  bj^^?^!"  rai- 
ruling  of  Bismarck,  strictly  adhered  to,  enabled  him  to""^- 
expedite    business    and    to    avoid    the    danger,    always 
latent,  of  open  disagreement,  for  the  discussion  could 

'"Tie  presilent  thinks  thit  the  numerous  details  contemplated  by  the  proposal 
just  reii  are  b3y3al  the  tisk  of  the  Cd  i|ress.  The  plenipotentiaries  are  assembled  to 
accept,  reject,  or  replace  the  articles  of  the  treaty  of  San  Stefano,  but  such  a  detailed  de- 
velopTient  of  a  special  point  does  not  appear  to  him  to  come  under  the  province  of  the 
High  Assembly."     Protocols,  pp.  167-168. 

"The  P.eiident  observes  thit  it  is  not  the  business  of  the  Congress  to  discuss  these 
qi3stiDi3iufi  1  ;Mia%,  ml  the  C)i?re3s  decides  upon  referring  the  propositions  of  the 
first  phnipiteitiiry  of  Tarkey  t^tiie  Drifting  Com  nittee."    Ibid.,  p.  155. 

'  P-iTe  Hihenlohehavinginquired  whether  the  Boundary Committeeshould submit, 
;ts  work  to  the  Congress  before  transmitting  it  to  the  Drafting  C  ommittee.  Count  de 
St.  Va'Iier  expresses  an  opinion,  shared  by  the  High  Assembly,  that  the  Congress 
should  in  the  first  pla-^o,  approve  the  work  of  the  Boundary  Committee,  which  should 
be  subsequently  referred  to  the  Drafting  Committee  so  far  as  questions  of  form  are  con- 
cerned."   Protocols,  p.  156. 
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at  any  time,  on  the  suggestion  of  the  president,  be  ad- 
journed for  further  consideration.  It  was  this  knowl- 
edge that  a  given  question  before  the  Congress  either 
had  been,  or  could  be,  settled  behind  closed  doors,  that 
Proceedings  ar-  gave  its  proceedings  an  artificial,  predigested  character, 
and  afforded  to  the  chief  participants  opportunity  to 
indulge  in  the  "high-sounding  nothings"  of  full-dress 
oratory.' 

Sometimes,  when  positive  discussion  in  plenary  ses- 
sion was  inexpedient,  the  Congress  would  take  notice 
of  motions,  observations,  or  declarations,  which  other- 
wise would  find  no  place  either  in  the  completed  treaty 
or  in  the  protocols.'  It  was  thus  that  Salisbury  and 
Schouvaloff  had  read  into  the  record  their  respective 
declarations  of  policy  with  regard  to  the  closing  of  the 
Turkish  straits.     (Protocols,  pp.  270,  277.) 

2.    PHIVATE   DISCUSSIONS  AND  AGREEMENTS 

The  key  to  the  discussions  of  the  Congress  is  to  be 
Private   meet- found,  as  has  been  indicated,  in  the  private  meetings  of 

ings  of  Austrian,  '      .  .      .  .    n        i  p    »       .    •        a?        ^ 

British,  and  Rus- the  plenipotentiaries,  especially  those  oi  Austria,  (ireat 

sian    plenipoten-  ^  ^  -.,._^, 

tiaries.  Britain,  and  Russia.'    At  the  very  first  sitting  Bismarck 

recommended  an  intermission  of  some  days  for  an  ex- 

withdrawai  of  change  of  ideas,  and  later  in  the  same  session,  when  the 

forC6S      ulSCllSSBCl  

privately.  question  of  the  withdrawal  of  the  Russian  forces  from  the 

vicinity  of  Constantinople  threatened  an  impasse,  he 
made  the  specific  suggestion  that  the  question  should 
first  form  the  subject  of  direct  discussion  between  the 

'  See,  (or  example,  the  speeches  of  OortchalcoH,  13ismarclc,  and  Bcaconsfleld  in  Pro- 
tocols, pp.  89-90,  206-209. 

2  f '  M.  de  Launay  confines  himself  to  asking  for  the  insertion  of  his  motion  in  the  pro- 
tocol."   2bid,  p.  255. 

"Count  Corti  *  *  *  confines  himself  to  requesting  that  his  observations  may  be 
inserted  in  the  protocol."    Ibid,  p.  256. 

•^  "The  great  questions  are  in  reality  discussed  and  solved  in  the  preliminary  confer- 
ences, and  when  they  are  brought  before  the  Congress  formally  constituted,  the  minor 
plenipotentiaries  maintain  a  respective  silence.  Questions  of  secondary  importsnce, 
on  the  contrary,  are  not  so  carefully  prepared  beforehand,  and  give  the  minor  plenipo- 
tentiaries an  opportunity  of  taking  a  more  active  part  in  the  discussion," — The  Times,- 
July  5, 1878  (Berlin  Correspondence). 

"All  Friday  and  Saturday  the  coryphees  of  the  Congress  devoted  themselves  to  pri- 
vate interviews.  Lord  Beaconsfleld  conferred  with  Count  Schouvaloff,  Prince  Bis- 
marck, and  Count  Andrassy;  Count  Schouvaloff  spent  half  a  night  in  solitary  conclave 
with  his  Vienna  colleague,  while  Prince  Bismarck  likewise  held  special  confercni  c  with 
the  Russian  and  Austrian  plenipotentiaries."  Ibid.,  Jime  17,  1878  (Berlin  Correspond- 
ence). 

"June  21.  Negotiations  all  day  between  Schouvaloff,  Bismarck,  and  Beaconsfleld, 
Hope  is  entertained  of  some  agreement,  since  the  wording  of  the  answer  from  St.  Peters, 
burg  was  favorable."    Hohenlohe,  Memoirs,  11,  p.  21.3. 
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Russian  and  British  representatives.  (Protocols,  p.  14.)  ' 
Even  the  order  in  which  the  questions  should  be  discussed 
seems  to  have  been  fixed  by  private  arrangement  among 
the  plenipotentiaries.^  The  moat  difficult  questions  for 
adjustment  came  at  the  beginning  and  toward  the  end 
of  the  Congress — the  questions  of  Bulgaria  and  Batoimi. 
Over  both  the  Congress  was  nigh  a  rupture,  but  the 
pourparlers  of  the  interested  plenipotentiaries,  aided  by 
the  good  ofiices  of  Bismarck,  intervened  to  effect  settle- 
ment.^   The  Batoum  question  was  rendered  all  the  more 

(1)  "The  Political  Correspondence  of  this  evening  [June  14]  publishes  the  following: 
"The  confidential  pourparlers  which  have  been  carried  on  since  the  day  before  yesterday 
between  the  plenipotentiaries  in  Berlin  relates  tothequesticnwhichhasonce  more  been 
mooted,  of  a  simultaneous  withdrawal  of  the  British  and  Russian  naval  and  military 
forces  from  the  neighborhood  of  Constantinople.  This  question  will  be  brought  before 
the  Congress  on  Monday  il  an  understanding  is  effected  in  the  interval.' "  The  Times, 
June  15,  1878,  in  telegram  from  Vienna. 

(2)  "The  decision  to  be  come  to  about  the  mode  of  proceeding  [order  of  discussion  of 
questions]  may  very  likely  in  a  great  measure  depend  on  the  result  of  the  confidential 
pourparlers  going  on  within  the  last  few  days,  and  in  the  first  instance,  of  course,  on 
those  between  Coimt  Andrassy,  Lord  Beaconsfield,  and  Count  Schouvalofl,  at  first 
separately  and  later  on  between  all  three  together  *  *  *  But  although  progress  is 
reported,  the  impression  is  that  things  are  as,  yet  far  from  being  near  a  conclusion;  and 
this  strengthens  the  belief  that  some  time  will  be  devoted  to  further  private  negotia- 
tions before  the  real  business  of  the  Congress  begins .  The  pourparlers  now  going  on  be- 
tween the  three  powers  most  closely  interested  are/  in  fact,  but  the  continuation  of 
those  previously  carried  on  In  Vienna  and  London."  The  Times,  June  17,  1878 
(Vienna  Correspondence). 

"It  appears  that  the  confidential  pourparlers  have  already  led  to  an  understanding 
about  the  mode  of  proceeding  with  the  discussion  of  the  treaty.  The  plenipotentiaries, 
it  is  said,  have  decided  to  avoid  anything  like  a  general  consideration  and  enter  at  once 
in  medis^es  *  *  *  Bulgaria,  with  all  coimected  mth  it,  is  to  have  priority  of  atten- 
tion."   Jbld.,  June  18, 1878  (Vienna  Correspondence). 

(»)  The  following  excepts  from  The  Times  correspondence  will  indicate  the  nature 
and  the  methods  of  the  pourparlers  on  the  Bulgarian  question: 

"All  that  can,  therefore,  be  safely  assumed,  is  that  the  Bulgarian  question  has  formed 
the  main  subject  of  the  recent  confidential  pourparlers  and  that  it  has  made  some  pro- 
gress."   Ibid.,  June  18, 1878  (Vienna  Correspondence). 

"Yesterday's  Informal  negotiations  producing  no  result,  the  Bulgarian  discussion 
in  to-day's  sitting  of  the  Ctongress  likewise  left  the  situation  unsolved.    Private  inter-  , 

views  will  be  resumed  tomorrow."    Ibid.,  June  20,  1878  (Berlin  Correspondence). 

"The  plenipotentiaries  of  England,  Eussia,  and  Austria,  in  a  conference  held  this 
evening  at  5  o'clock,  agreed  to  the  following  points,  which  wlU  be  submitted  tomorrow 
to  the  Congress  for  ratification  *  *  *  Thus  tomorrow's  sitting  will  furnish  the  most 
delicate  task  of  the  Congress  *  *  *  A  telegram  from  Constantinople  constrained 
the  Russians  thus  to  settle  these  questions.  At  the  same  time  this  solution  is  equally 
due  to  the  personal  intervention  of  Prince  Bismarck,  who  spoke  with  Lord  Beaconsfield 
to-day."    Ibid.,  June  22,  1878  (Berlin  Correspondence). 

"The  Russian  plenipotentiaries,  in  several  official  sittings,  conferences,  and  inter- 
views, declaring  themselves  unable  to  make  the  requisite  concessions,  Lord  Beacons- 
field at  last  gave  them  to  understand  that  if  to-day's  sitting  were  allowed  to  pass  without 
producing  any  result,  he  would  probably  deem  it  incumbent  upon  him  to  leave  ♦  *  *. 
In  the  conference  or  at  the  social  board,  in  lobby  or  at  chance  meetings  in  street  and 
park,  as  often  as  the  important  subject  was  broached,  Russian  insinuating  eloquence 
encountered  the  firm  front  of  EngUsh  resolve."  Ibid.,'  June  24,  1878  (Berlin  Corres- 
pondence of  June  22). 

"To-day,  before  the  public  sitting,  there  was  a  long  private  interview  between  the 
plempotentlaries  of  Russia,  England,  and  Austria.  In  this  interview,  which  was  held 
at  11  o'clock,  the  last  points  which  remained  in  suspense  from  the  sitting  of  yesterday 
were  settled.  In  order  that  the  arrangements  arrived  at  *  *  *  migiit  be  laid  before 
the  Congress.  Doubtless  concessions  have  been  made  to  Russia  with  which  it  would 
have  been  preferred  to  dispense."    Ibid.,  June  24,  1878  (BerUn  Correspondence) 
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delicate  because  of  the  unauthorized  publication  of  the 
Anglo-Eussian  Convention  of  May  30,  and  it  needed  all 
the  diplomatic  resources  of  assembled  Europe  to  prevent 
iiui"oT?he'nIgo-^  break.'     The  protocols,  however,  in  their  ofl&cial  for- 
tiations.  mality,  reveal  little  of  the  atmosphere  in  which  these 

negotiations  were  conducted,  save  that  the  appeals  to 
the  plenipotentiaries  to  discuss  matters  in  private  usually 
coincided  with  the  periods  of  tension.-  Occasionally,  on 
s^sir'™  "'questions  of  detail,  the  plenary  session  was  suspended  to 
permit  of  agreement  by  discussion  between  the  repre- 
sentatives of  interested  powers — for  instance,  between 
the  Austrians  and  Russians  over  the  navigation  of  the 
Danube  (Protocols,  p.  186)  ahd  between  the  Russians 
and  the  British  and  Turkish  over  the  demarcation  of  the 
Asiatic  frontier  (ibid.,  pp.  276-277). 

But  even  after  the  results  of  the  pourparlers  had  been 
brought  to  the  Congress,  a  residuum  of  discussion  often 
tionfof'aeplcn-^®^^^''^''^'  S^'^^^S  ^°  ^^^  plenary  assembly  a  definite  func- 
arjr  congress.  ^ion  in  the  determination  of  issues.  Details  had  to  be 
settled  and  minor  differences  removed.  The  full  Congress, 
too,  gave  the  respective  parties  an  opportunity  to  .spar 
for  more  favorable  positions  than  they  may  have  hap- 
pened to  hold  in  the  preliminary  discussions,  or,  at  the. 
worst,  to  sound  their  diplomatic  trumpets  for  the  beating 
of  a  graceful  retreat.' 

3.   MEDIATION   OF   " NEUTRAL''   POWERS. 

The  powers  represented  at  the  Berlin  Congress  w6re 

not   equally  interested   in   its    adjustments.     On   most 

questions  the  vital  interests  of  Austria,  Great  Britain, 

France.Sid  fteiy  ^ii<i    Russia    Were    directly    affected,    while    Germany, 

hold  tiie  balance.  France,  and  Italy  held  the  balance  and  mediated  in  the 

(I)  Hanotaux,  Contemporary  France,  IV,  pp.  350-351. 

(*)  Thus  Andrassy  on  the  Batoum  question: 

"The  fh-st  Plenipotentiary  of  Austria,  calling  to remembrSince precedents  wMchhave 
led  to  good  results,  believes,  with  Lord  Salisbury,  that  private  interviews  between  the 
representatives  of  the  two  powers  more  specially  interested  might  smooth  diificulties 
which  still  oppose  themelves  to  an  understanding  on  which  all  his  hopes  are  best.  His 
EMe;ienoy  declared  that  he  accepts  beforehand  the  results  of  the  discussion  wMch 
will  be  carried  on  between  the  two  powers."    Protocols,  p.  208. 

The  part  played  by  these  informal  dissnssions,  though  many  of  them  are  unrecorded, 
is  alpparelnt  from  a  perusal  of  the  official  proceedings.  See  Protocols,  pp.  13,  U,  1.5, 
2S-26,  38,  46,  60,  68,  98, 151,  156,  ISo,  199,  207,  208,  209,  225,  238,  277. 

•  In  such  &  discussion  in  full  Cetagrcss  each  side  in  turn  may  expect  to  be  more  favor- 
ably situated  than  in  the  preliminary  conference,  *  *  *  as  it  may  chance  to  carrv 
its  point  by  the  support  of  the  othdr  powers  whb  *  *  *  took  no  active  part  in  them 
•  *  *.  But  even  as  regards  those  points  about  wliiSh  the  preliminai^  conferences 
have  led  tosomei  sort  of  understanding,  it  was  hardly  to  be  supposed  that  no  effort 
.should  be  at  least  made  in  the  tnll  siltmg  Of  the  Confess  to  defend  them,  and,  with 
respaot  to  Russia  especially,  some  defense  on  the  stipulations  of  San  Stefano  has  to  be 
made,  at  least  for  form's  sake.    The  Times,  June  19,  1878  (Vieima  correspondence.) 
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disputes.'  The  r61e  of  the  "neutral"  powex-s  was  thus 
set  forth  by  Bismarck  at  the  session  of  June  26:  "The 
states  less  directly  interested  in  the  questions  which 
might  trouble  the  peace  of  the  world  are  naturally  called 
upon  to  raise  an  impartial  voice  on  every  occasion  when,  neuS powers."^ 
for  motives  which  appesir  of  secondary  importance  in 
the  eyes  of  Europe,  the  pacific  object  of  the  meetings  of 
the  Congress  may  be  compromised.  It  is  in  this  sense 
that  France,  Italy,  and  Germany  would  appeal,  if  neces- 
sary, to  the  wisdom  of  those  of  the  friendly  powers  whose 
interests  are  more  particularly  engaged."  (Protocols,  p. 
90.) 

It  has  been  ah-eady  noticed   (supra,  p.   19)   that  M.  ^  *^,- wa'idin?ton 

•'  \      r-       >    r  /  drafts       compro- 

Waddington  was  commissioned  to  draft  an  agreement  '^^  agreement, 
between  the  British  and  the  Russian  positions,  which 
task  he  accepted  only  "as  a  mission  of  conciliation." 
He  succeeded,  and  Bismarck  thought  it  right  "in  the 
name  of  the  High  Assembly  to  thank  the  French  pleni- 
potentiaries for  the  services  which  they  have  rendered 
to  the  cause  of  peace  in  facilitating  an  understanding  by 
the  text  which  they  have  just  prepared."  (Ibid.,  pp. 
50,  77.)  At  the  session  of  June  25,  in  the  matter  of  sub- 
stituting European  commissions  for  Russian  commissions 
during  the  provisional  administration  of  Bulgaria,  Count  Italian  repro- 
Corti,  "at  the  request  of  the  Congress,  consents  to  exam-ates. 
ine,  m  concert  with  the  representatives  of  the  three 
powers  more  immediately  interested,  into  the  modifica- 
tions to  be  introduced  into  the  text  of  the  treaty  of  San 
Stefano  in  the  sense  of  Count  Andrassy's  proposition." 
As  a  result  of  the  Italian  mediation,  the  plenipotentiaries 
of  the  interested  powers  agreed  upon  a  new  draft.  (Ibid., 
pp.  79,  93.)  Again,  in  questions  relative  to  the  Danube  ■p'^^*"*'-'™  re 
Commission,  with  respect  to  which  the  Russian  and  the^ioii- 
Austrian  representatives  offered  divergent  proposals,  the 
Congress  decided  to  utilize  the  mediation  of  a  third 
power  to  bring  the  two  texts  into  accord.  For  that 
purpose  Baron  de  Haymerle  and  M.  d'Oubril  mot  the 
Count  de  Saint  VaUier  during  a  suspension  of  the  sitting 
and  agreed  upon  an  arrangement  s^itisfactory  to  both 
parties.     (Ibid.,  pp.  183,  186.) 

iThis,  however,  is  true  of  Garmany  oniy  in  a  quilifiud  sense;  for  she,  too,  entered 
the  CoTi'5re3s  with  a  daflnite,  though  cirefully  coacealed  policy,  however  Bismarck 
might  a-iseverate  that  she  was  "  connected  by  no  direct  interests  with  the  matters  of 
the  East."  He  saw  .to  it  that"  Austria  secured  a  field  for  expansion  and  at  the  same 
time  that  Great  Britain  and  Russia  did  not  entirely  compose  their  quarrel. 
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4.    THE    BOUNDAET  COMMITTEE    (COMMISSION   DE    DELIMITATION 
DES  FBONlrtRBS). 

. Boundary ques-     ^g  ^Uq  work  of  the  Congress  advanced,  it  found  itself 

tions  promment.  "     ,  j?   i,  j 

more  and  more  concerned  with  questions  ot  boundary, 
and  the  need  of  a  more  expeditious  method  became 
apparent.  Accordingly,  at  the  the  eighth  session  (June 
28),  on  the  proposal  of  Baron  de  Haymejle,  it  was 
th"c^mMee  "'resolved  to  institute  a  committee,  consisting  of  one  pleni- 
potentiary for  each  power,  to  be  charged  "with  formulat- 
ing and  submitting  to  the  Congress  a  tracing  of  the  fron- 
tier," the  plenipotentiaries  to  indicate  to  the  secretariat 
their  choice  of  delegates.  (Protocols,  p.  121.)  At  the 
next  session  (June  29)  the  personnel  of  the  committee  was 
announced  and  thereafter,  until  the  Congress  rose,  it  was 
busy  almost  daily  with  various  and  often  critical  controver- 

its  ivmctions.  sies  over  the  delimitation  of  the  boundaries.'  It  was  its 
function  to  agree  as  far  as  possible  on  details  and  then  to 

Its  relation  tog^bmit  its  work  to  the  Congress  for  ratification.^     It  also 

the  military  com-  =".  /-.  •      •         /         i     i        \ 

mission.  directed  the  work  of  the  Military  Commission  (see  below) 

whose  decisions  in  turn  it  usually  adopted.   From  the  plen- 

1  ^\  T'^'^c  ^^  ^^y  assembly  its  reports  went  to  the  Drafting  Committee 

gross.  to  be  put  into  due  form  for  the  text  of  the  treaty.    While 

in  general,  the  Congress  indicated  with  what  questions  the 

Boundary  Committee  should  deal,  in  one  instance   at 

^^comm^t^e^^te  least  (the  Bulgarian  frontier)  the  Committee  asked  that 

question.  q^q  question,  with  all  its  details,  be  remitted  to  it  for  its 

consideration  and  decision,  which  request  was  complied 

with  by  the  Congi'ess.     (Protocols,  pp.  166,  167.) 

sembie™the°con-    "^^^  Boundary  Committee,  in  its  deliberations,  natur- 

eirlti^'.'''  *^"^'  ^lly  reflected  the  differences,  and  employed  the  methods, 

of  the  plenary  Congress.'     It  effected  compromises,  some- 

1  The  boundary  committee  was  as  follows:  For  Germany,  Prince  Hohenlohe;  for 
Austria,  Baron  do  Haymerle;  for  France,  Count  de  Saint  Vallier;  for  Great  Britain,  Lord 
Odo  Russell;  for  Italy,  Count  de  Laimay;  for  Bussia,  Count  Schouvalofl;  for  Turkey, 
Mehemed  Ali  Pasha.   (Protocols,  p.  132).   Hohenlohe  was  chairman. 

2  "The  preliminary  deliberations  which  commenced  yesterday  under  the  presidency 
of  Prince  Hohenlohe,  and  which  are  attended  by  one  representative  of  each  power,  will 
eontinue  to  be  held.  Their  object  is  to  prepare  the  matters  which  are  to  come  before  the 
full  sitting  of  the  Congress,  or  to  a  certain  extent  to  settle,  as  incommittee,  difficult  points 
which  at  the  full  sittings,  it  would  not  be  easy  to  dispose  of  without  considerable  delay. 
The  arrangement  is  such  that  when  certain  matters  have  been  referred  to  this  committee, 
the  full  Congress  will  be  able  to  continue  its  labors  in  regard  to  other  questions,  and 
subsequently  take  up  those  which  have  been  submitted  to  the  second  plenipotentiaries 
under  the  presidency  of  Prince  Hohenlohe."    The  Times,  July  1,  1878. 

a  The  following  excerpts  will  illustrate  its  methods  and  difficulties: 

"  July  1.   Sitting  of  the  Committee  on  the  Servian  frontier  question  where  we  came  to 

no  conclusion,  since  Mehemet  All  made  difficulties. "   Hohenlohe,  Memoirs,  II,  p.  219. 
"July  4.    The  commission  for  the  adjustment  of  the  frontiers  began  its  sittings  at 

12  o'clock  yesterday.    The  Bulgarian  frontier  was  flrst  discussed,  and  the  requisite 
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times  with  insufficient  data,  and  was  principally  con- 
cerned with  diplomatic  settlements,  even  in  defiance  of 
racial  or  geographical  considerations.'  On  occasion,  the 
"neutral"  members  of  the  committee  were  responsible  for    influence      of 

.   .  '  .  neutral  members. 

its  decisions,  as  m  the  matter  of  the  Asiatic  frontier, 
where  the  line,  an  intermediate  one  between  the  line 
asked  for  by  the  British  and  that  offered  by  the  Kussians 
"had  been  adopted  by  an  unanimous  vote  of  the  neutral 
powers."  (Dispatch  of  Salisbury,  July  10,  1878,  Pro- 
tocols, p.  213)  .2 

Usually  the  reports  (especially  the  majority  reports)  of  mn^P^c^sid^red 
the  Boundary  Committee  became  the  subjects  of  further ^''*^™^"^^' 
discussion  in  plenary  Congress,   and,  agreement  failing 
there,  it  once  or  twice  became  necessary  to  empower  theggf^Yeme'nt'o' 
Committee  to  settle  a  question  of  detail  by  majority  vote  ^11^™  by  com- 
without  referring  it  .back  to  the  Congress  or  to  special 
commissioners.     In  each  case,  however,  when  this  was 
done  by  the  Committee,  its  decision  received  the  sanction 
of  the  full  assembly.     (Protocols,  pp.  230,  239,  241,  251.) 
In  one  instance   (re  the  valley  of  Alach-Kerd  in  Asia 
Minor)  the  Committee  confessed  that,  in  the  absence  of 
accurate  knowledge  as  to  the  territory,  it  could  not  ar- 
rive at  a  decision,  and  referred  the  question  to  a  special  ^^Ijg™™     °[ 
military  commission  to  settle  the  dispute  after  the  con- '^'^^ ''°""°'=s'™- 
gress  should  rise.     (Protocols,  p.  269.) 

instructions  were  given  to  Lieut.  Col.  Bliibme  for  deliberation  in  the  commission  of 
experts.    The  English  difficulties  then  were  mentioned.    *  *  *"    Ibid. 

"July  6.  Yesterday  at  12  o'clock  Delimitation  Commission.  AVe  made  no  prog- 
ress, as  the  English  plenipotentiary  was  not  sufficiently  instructed  *  *  *.  After 
the  sitting  I  discussed  the  Balkan  frontier  further  with  SaUsbury  *  *  * .  I  then  went 
to  dine  with  Billow,  and  explained  to  Schouvalofl,  who  dined  there,  too,  a  proposed 
method  of  adjusting  the  differences,  which  I  had  meantime  thought  out.  Schouvaloff 
assented  to  it,  but  adrised  me  to  defer  the  proposal  imtil  the  last  moment  *  *  *.  At 
9.30  there  was  a  long  sitting  of  the  Commission,  when  we  again  drew  up  reports  *  *  *." 
Ibid.  p.  221. 

"Jily  7.  .\.t  th>.  olo53  of  th3  d>'iaf5  I  *  ■«  *  ascei  Ui?  Chincellor  to  put  the  Bul- 
garian frontier  question  on  the  order  of  1h2  da.v  for  Nfonday,  since  I  was  reluctantly 
compelled  tosaythit  tbeCommission  could  not  agree  on  thesubject  *  *  *.  Ireplied 
that  *  *  *  th9  instructions  of  lndividu:il  plenipoUntiarirs  were  defective.  Odo 
R'lssell  was  naturally  angry  at  this.  He  said  nothing,  but  nri'jr  tlic  sitting  declared 
he  would  ta'ic  no  further  part  in  the  sittings  of  the  Commission.  Hut  he  allowed  him- 
self afterwards  to  be  pacified  by  Schouvaloff."    Ibid.,  p.  222. 

'  "After  this  sitting  [of  the  Congress]  the  Dslimilation  Commission  at  once  held  its 
sitting,  in  order  to  smooth  the  differcnc?s  of  opinion  between  GortchaVoff  and  Beacons- 
field.  After  a  long  search  we  found  a  small  piece  which  we  could  take  away  from  the 
Russians;  some  mountain  ridges,  o'lt  of  which  (ve  m  id3  a  so-called  Ugne  de  coTiciliation, 
which  was  then  accepted.  None  of  us  kne  w  whether  it  w;is  a  s-jiLsiblc  frontier, "  Hohon- 
lohe,  op.  cit.,II,  p.  224. 

'  So,  too,  over  the  Sandjak  of  Sofia: 

"The  discussion  became  so  warm  at  one  of  tho  last  sittings  of  the  commission  that 
Germany,  France,  and  Italy  intervened  and  submitled  a  compromise  boundary,  which 
will  probably  be  adopted  by  the  Commission  and  Congress."  The  Times,  July  5, 1878 
(Berlin  Correspondence). 
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5.    MILITARY  COMMISSIONS. 

As  military  considerations  were  of  paramount  impor- 
tance in  the  definition  of  the  frontiers,  the  Boundary  Com- 
mittee of  necessity  had  to  rely  for  its  technical  decisions 
on  the  military  experts  attached  to  the  various  missions. 
•  Hence,  many  of  the  issues  that  divided  the  Congress  were 
in  fact  carried  over,  through  the  Committee,  to  its  mili- 
tary commissioners,  and  when  these  failed  to  effect  settle- 
ment, the  Committee  would  report  no  progress  and  the 
controversy  have  to  seek  other  solution  in  plenary  ses- 
sion.^ Thus  the  military  commissions  played  an  impor- 
tant, sometimes  a  decisive  part,  in  the  final  results  and 
were  responsible,  in  turn,  for  many  of  the  differences  that 
threatened  more  than  once  to  render  agreement  impos- 
sible.^ 

6.   THE   DRAFTING  COMMITTEE    (COMMISSION   DE   R)5;DACTI0N). 

DS't?°*'commit°-     '^^^  proposal  f'or  a  Drafting  Committee  was  made  by 
'68-  Bismarck,  in  the  name  of  Germany,  at  the  session  of 

June  26.  Its  function  was  stated  to  be  "the  preparation 
of  a  draft  of  all  the  stipulations  to  be  inserted  in  the  new 
treaty,  taking  into  consideration  the  resolutions  recorded 
in  the  protocols  of  the  Congress."  The  proposal  was 
adopted,  and  the  Committee  was  constituted  before  the 
A  French  chair- next  session  (June  28).^  As  the  language  of  the  treaty 
was  to  be  French,  it  was  natural  that  the  chairman  of  the 
Committee  should  be  the  French  representative,  Desprez. 

I'Tount  Sehom'aloff  [speaMn?  as  a  member  ot  the  Boundary  Committee]  recalls 
thit  the  CDiTress,  in  one  of  its  first  sittin9;s,  admitted  unanimously  that  the  Sandjak 
of  Sola,  shoald  be  incorporated  into  the  Principality  ot  Bulgaria,  subject  to  a  strategic 
rectification  of  its  frontiers.  When  the  question  was  transmitted  to  the  examination 
of  the  specialists  of  all  the  powers,  they  understood  that  it  was  a  question  of  choosuiR 
between  several  crests  those  which  could  be  best  applicable  to  the  conditions  of  defense. 
Such  has  not  been  the  opinion  of  the  English  staff  oTicers;  they  have  asi^cd  to  put  back 
the  frontiers  behind  the  chain  of  mountains,  and  have,  in  this  manner,  converted  a 
strategic  rectification  into  a  territorial  cession."  Protocols,  p.  228.  See  also  The  Times, 
July  o  and  10, 1R7S. 

2  "July  6.  *  *  *  At  12  o'clock  I  found  Lieutenant  Colonel  Bliihme  in  the  hall,  and 
he  told  me  that  he  had  arran,'cd  nothing  with  the  English  general,  and  that  in  Ihcir 
special  commission  they  had  arrived  at  no  conclusion."    Hohenlohc,  op.  cit.,  p.  221. 

"July  10.  A  sitting  of  the  commission  on  the  morning  of  the  9th  to  make  final  settle- 
ments of  the  Servian  frontier.  We  waited  a  long  time  for  Lieutenant  Colonel  BHihmo, 
who  came  at  last  and  brought  before  us  the  proposed  frontier  of  Servia.  We  accepted 
it  by  5  votes  to  2,  as  also  the  western  frontier  of  Bulgaria."    Ibid.,  p.  224. 

"July  10.  *  *  *  Delimitation  Commission  afterwards.  Wc  waited  for  the  pro- 
posal of  the  military  members,  who  again  quarreled  about  the  strategic  position  in  the 
valley  of  Alach-Kerd  *  *  *.  Lieutenant  Colonel  Bliihmc  arrived  at  last  and  made 
his  r.^port,  whereupon  we  drew  up  a  resolution."    Ibid.,  p.  225. 

'  The  following  were  the  members  of  the  Drafting  Committee:  For  flormany,  Prince 
Hohenlohe;  tor  Austria-E(ungary,  Baron  Haymerle;  for  France,  M.  Dos;  re?,;  tor  Croat 
Britain,  Lord  Odo  Russell;  tor  Italy,  Count  de  Laiinay;  for  Russia,  M.  d'Oubril:  for 
Turkey,  t'arath^odory  Pa.sha. 
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While  its  chief  task  was  to  agree  upon  a  draft  of 
articles  previously  debated,  it  sometimes  had  to  consider, 
itii  connection  with  the  work  of  drafting,  ciuestions  which 
were  passed  on  to  it  from  the  plenary  Congress.  Thus 
certain  propositions  relative  to  the  Roumanian  tribute 
were  regarded  as  outside  the  business  of  the  Congress  and 
^-ere  referred  to  the  Drafting  Committee  for  suitable 
action.  (Protocols,  p.  155.)  So  also  with  the  stipu- 
lations respecting  the  navigationof  the  Boiana.  (Ibid.,  p. 
157).  Bismarck  occasionally  shelved  proposals — mostly  jj^^'^'^^J^j^^'^^^ 
Turkish— which  he  did  not  wish  to  entertain,  by  referring  ^''^'"^^  propo-sais. 
them  to  the  Drafting  Committee,  where  they  were 
usualty  not  revived.'  Although  its  work  was  more 
technical  than  deliberative,  different  points  of  view  were 
sometimes  developed  in  the  Committee,^  but  when 
reported  to  the  Congress  they  were  not  entertained,  for 
Bismarck  rigidly  insisted  upon  ' '  the  inconvenience  which    Daierences   in 

o       J  i;  _  committee    not 

would  attend  the  modification  of  the  resolutions  adopted  ^'^rtained  m 

^  ^  congress. 

by  the  CDngress  and  which  have  formed  the  basis  for  the 
labors  of  the  Drafting  Committee."  ^ 

The  Committee  made  its  first  report  on  the  draft  treaty 
at  the  session  of  July  9.  Its  plan  followed  the  order  of 
the  discussion  in  the  Congress  and  the  reporter,  M. 
Desprez,  added  that  the  treaties  of  Paris  of  March  30,  pTre^^es^^of 
1856,  and  of  London  of  March  13,  1871,  were  to  be  main-^on  maintained. 
tained  "in  all  of  their  provisions,  which  are  neither 
modified   nor   abrogated   by   the  future   treaty."     The 

'  *'Tiie  presiient  states  that  the  Ottoman  plenipotentiaries  will  he  able  to  support 
these  observations  later  on  before  the  Drafting  Committee,  to  wliich  the  report  of  the 
Boundary  Conmittee  will  be  referred.    *    *    *."    Protocols,  p.  1S3. 

2  "Jul/ 4.  *  *  *  Tlien  at  2  the  Report  Commission  met,  which  deliberated  on  the 
organisation  of  Eastern  Boumelia.  Protests  were  raised  by  the  Turkish  ambassador, 
Cara'theoiory,  against  the  proposal  that  the  gorernor  .should  be  a  Christian.  But  we 
^d  not  go  further  into  the  subject.  The  negotiations  were  very  tedious.  We  were  not 
finished  until  5  o'clock  *  *  *."  Hohenlohe,  Memoirs,  II,  p.  220.  See  also  Protocols, 
p.  2.5.5. 

"July  12.  *  *  *  At  9  o'clock  once  more  Report  Commission,  which  lasted  untill2 
o'olo3k.  I  once  more  settled  a  threatening  difference  of  opinion  between  Russians  and 
English  as  to  the  frontiers  in  Asia."    Hohenlohe,  op;  cit.,  II,  p.  225. 

3  Bismarck's  ruling  on  this  point  was  directed  chiefly  against  Turkey,  ^^'ith  others  he 
was  iiot  so  strict;  e.  g. — 

''  M.  Desprez  reads  the  section  on  Scr\ia.  With  respect  to  the  capitalization  of  the 
tribute  of  the  prinoipality,  Prince  GortchakoiT  points  out  the  importance  of  this  question, 
on  wiich  the  Bassian  plenipotentiaries  would  have  objections  to  bring  forward.  Prince 
ilohenlohe,  the  Baron  de  Haymerle,  and  -M.  d'Oubril  having  announced,  moreoi  or,  that 
the/  ha?e  reiervel,  in  this  respect,  the  votes  of  their  Oovernments  |in  the  Drafting 
Committee],  the  congress  decides  to  place  this  question  on  the  order  of  the  day  forthe 
next  sitting."    Protocols,  p.  256.  , 

,*'The  president  observes  that  an  unanimous  decision  would  be  required  in  order  to 
carry  the  co-npulsory  redemption  of  the  tribute  *  ■*  *.  His  Sereni'  Highness  must 
therefore  look  upon  the  question  as  decided,  and  the  Drafting  Committee  should  sup- 
press the  article  in  its  draft  relative  to  the  capitalization  of  Roumanian  and  Servian 
tributes."    Ibid.,  p.  268. 
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objection  being  raised  by  Salisbury  that  such  qualifi- 
cation was  not  specific  enough,  especially  with  respect  to 
the  Straits,  the  discussion  which  followed  indicated,  in 
the  opinion  of  the  president,  that  the  Congress  gave  its 
assent  to  the  plan  of  the  Drafting  Committee  and  that 
New  treaty  the  uew  treatv  was.  to  take  precedence  of  the  treaties  of 
over  the  old  Paris,  of  London,  and  of  San  Stefano.  (Protocols,  p.  242.) 
At  the  subsequent  sessions  the  work  of  the  Committee 
was  substantially  adopted  by  the  Congress  without 
material  change. 

AGENCIES    USED    OR   DEVISED. 

The  object  of  the  Berlin  Congress  was  to  formulate  a 

treaty.     Many  of  its  provisions,  however,  required  other 

Machinery  used  means  of  enforcement  than  the  mere  fiat  of  the  high 

treaty.  assembly.     Some  of  the  necessary  instrumentalities  were 

ready  to  hand;  others  had  to  be  created.     The  following 

were  the  chief  agencies  employed: 

1.    EUROPEAN   COMMISSIONS. 

Bulgarian  and     Thesc,  two  in  number,  were  instituted  under  the  treaty 

Roiimelian  Com-  .  iT-i-r>i         •         p  ■  ■    i 

missions.  of  Berun,  one  to  delimit  the  Bulgarian  frontier  (article  2), 

the  other  to  organize  Eastern  Roumelia  in  concert  with 

Special  duties  the  Ottoman  Porte  (article  18).     The  Roumelian  Com- 

ot  the  Boumelian      ..  iiii-r-. 

Commission.  misslou  was  also  to  be  consulted  by  the  Porte  with  ref- 
erence to  the  reforms  promised  for  the  other  parts  of 
European  Turkey  not  specially  organized  under  the 
treaty  (article  23).^ 

2.    CONSULAR  COMMISSION. 

g^teTadloc.^^^^'  Consuls  of  the  signatory  powers,  together  with  a 
Turkish  commissioner,  were  delegated  ad  hoc  to  assist 
the  Russian  commissioner  in  the  provisional  administra- 
tion of  Bulgaria.  Their  powers  and  methods  of  pro- 
cedure were  defined  in  article  6  of  the  treaty. 

3.   AMBASSADORIAL   CQNPERENCB   AT  CONSTANTINOPLE. 

tionrassignidTo     The  diplomatic  representatives  of  the  signatory  powers 

the  ambassadors,  ^t  Constantinople  were  invested  with  certain  functions 

arising  out  of  the  treaty.     They  constituted  the  final 

appeal  in  case  of  disagreement  between  the  Russian  or 

>  The  European  Commission  for  the  delimitation  ot  Bulgaria  was  also  to  determine 
the  frontier  line  of  the  Dobrudja  cession  to  Roumanla  (article  46). 

For  references  to  European  Commissions  in  the  discussions  of  ttie  Congress  sen 
Protocols,  pp.  47,  65,  67,  77,  94,  132,  227,  252,  271.  275. 
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Turkish  commissioner  in  Bulgaria  and  the  Consular 
delegates  (article  6).  They  were  to  be  informed  of  the 
occasions  when  it  was  necessary  to  summon  Ottoman 
troops  into  Eoumelia  and  were  to  fix  the  amount  of  the 
Ottoman  public  debt  that  Servia  and  Montenegro  were 
to  bear  for  the  new  territories  assigned  to  them  by  the 
treaty  of  Berlin  (articles  16,  33,  42).' 

4.    THE    DANUBE    COMMISSION. 

This  had  been  created  under  the  Treaty  of  Paris  of 
1856  and  by  the  Treaty  of  Berlin  was  maintained  in  its^^^'L  5?*^    ■"' 

■'  '  Danube  Commis- 

functions  and  "all  the  treaties,  arrangements,  acts,  and='o°<=o"'i''™«<i- 
decisions  relating  to  its  rights,  privileges,  prerogatives 
and  obligations"  were  confirmed  (articles  53-56). 


5.    FIN.iNCLAL   COMMISSION. 

This  was  merely  a  recommendation,  inserted  in  the  tion^^^^^cJmt 
protocol  (No.  18)  at  the  instance  of  Count  Corti,  that'^"''"- 
there  be  established  at  Constantinople  a  commission  of 
speciaUsts  "charged  to  examine  into  the  complaints  of 
the  bondholders  of  the  Ottoman  debt,  and  to  propose 
the  most  efficacious  means  of  satisfying  them,  as  far  as 
It  is  compatible  with  the  financial  situation  of  the  Porte." 
(Protocols,  p.  268.) 

§S.  6.    MEDIATION    OF  THE   POWERS. 

In   the   event   of  disagreement  between  Greece   and  ^^f jf^e^r^ed™^**"' 
Turkey  over  the  rectification  of  their  frontier,  the  signa- 
tory powers  reserved  ' '  to  themselves  to  offer  their  media- 
tion   to    the    two    parties    to    facilitate    negotiation." 
(Article  24.) 

r.VFOKMATION'    .VXD   TECHNICAL    APPARATUS. 

In  1878,  accurate  information  on  the  geographic,  racial  ^^^g^^ge'  B^itoi," 
and   social   conditions    of   the   Balkans   was   extremely  °™'i'"™s- 
meager.     Little  was  known  of  the  distribution  of  popu- 

1  At  the  session  of  Julv  H  the  following  draft  resolution  was  unanimously  agreed  to 
by  the  Congress: 

*'Tae  olsaipotontiarics  of  the  powers  assembled  in  Congress  at  Berlin,  moved  by  the 
reports  which  have  reucheJ  soiie  of  them  as  to  the  present  suffering  of  the  population 
of  the  Rholope  and  of  the  neighboring  countries,  are  of  opinion  that  it  is  desirable  to 
instruct  the  Ambassadors  at  Constantinople  to  come  to  an  agreement  with  the  Sublime 
Porte  for  the  imme  liate  dispatch  of  a  European  Commission  charged  to  verify  on  the 
spot  the  serious  nature  of  the  facts,  and  as  far  as  possible  to  remedy  them." 

BisTiare'c,  howerer,  pointeJ  out,  with  the  assent  of  all,  "that  the  members  of  the 
High  A.s5embl  7,  in  agreeing  to  this  resolution  foreign  to  the  subject  of  their  deliberations, 
are  acting,  not  as  menbers  of  the  Congress,  but  as  representatives  of  their  respective 
goremments."    (Protocols,  p.  271.) 
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^„^*P|jti3^^aotiations,  and  statistical  and  ethnographical  data  were  so 
inexact  that  maps  based  upon  them  and  submitted  to 
support  the  respective  contentions  were  characterized  as 
"new  instruments  of  diplomatic  warfare,"  M^hich  did 
"more  honor  to  the  patriotic  zeal  than  the  scientific 
accuracy  of  those  who  constnict  them."     (The  Times, 

pacf*''of'ptenilJune    27,    1878.     Berlin    Con-esporidence.)^     Added    to 

potentiaries.  i^^^^  ^f  information  was  the  incapacity  of  the  chief 
plenipotentiaries  to  deal  with  questions  calling  for  even 
elementary  techftical  knowledge.  Schouvaloff  has  af- 
firmed that  Gortchakoff  "was  incapable  of  pointing  out 
on  the  map,  even  approximately,  the  different  countries 
of  the  Balkan  peninsula  or  *  *  *  the  position  of 
Kars  and  Batoum,"  while  Salisbury  asserted  that  Bea^ 
consfield  had  never  seen  a  map  of  Asia  Minor;  and  yet 
it  was  they  who  negotiated  the  agreement  with  respect 
to  the  Asiatic  frontier.^  This  amazing  ignorance  of 
necessary  geographical  data,  as  Hohenlohe  has  recorded, 
affected  even  the  Boundary  Committee,  though  not  to 
the  same  degree.     (See  supra,  p.  31.)' 

00°™!"'"™  to  Difficulties  repeatedly  arose  in  plenary  Congress  from 
inaccurate  data,  ^]^g  gource.*  During  the  controversy  over  Batoum, 
GortQhakofI  estimated  the  Laze  population  of  Lazistan 
The  Lazes.  ^^  50,000,  the  British  and  Turkish  plenipotentiaries,  at 
four  times  that  number  (Protocols,  p.  209),  which  dif- 
ference had  to  be  reconciled  in  private  intei^ie'ws. 
When  the  Sandjak  of  Sofia  was  under  final  considera- 
tion, it  was  admitted  that  the  map  employed  was  not 
one  upon  which  to  base  definite  decisions.'     And  during 

1  "The  only  sure  practical  conclusion  which  can  bo  drawn  *  *  *  is  that  vre  have 
as  yet  very  little  trustworthy  information  concerning  the  population  of  the  Ballran 
peninsula.  "  This  important  fact  has  been  fully  recognized  by  the  plenipotentiaries,  and 
the  Congress  has  thereby  acquired  a  certain  latitude  in  determining  the  frontiers  of  the 
various  units  of  which  Turlfoy  in  Europe  is  henceforth  to  be  composed."  The  Times, 
Jime  27,  1878.    (Berlin  Correspondence.) 

2  Souvenirs  of  P.  Schouvaloff  quoted  in  Hanotaux,  Contemporary  France,  IV,  p. 
35-3-354.  The  complete  citation  throws  an  interesting  sidelieht  on  the  methods  of  nego- 
tiation at  the  CDngress.     See  Appendix  III. 

s  Sec  also  Protocols,  p.  209. 

»  "July  9.  *  *  *  In  the  case  of  Servia  the  Commission  was  not  agreed.  We  had 
to  bring  the  question  before  the  full  meeting:  Some  natural  confusion  resulted.  The 
Chancsllor  and  the  meeting  had  no  idea  What  the  point  at  i-^sue  wa',  and  however 
clearly  I  repeatedly  evplaine4ihe  matter,  the  questions,  when  it  came  to  voting,  were 
not  always  clearly  put.  The  Commission  was  finally  instructed  to  deliberate  once  more 
on  Branja,  and  once  more  to  report  progress."    Hjhonlohe,  llcmoirs,  II,  p.  223. 

6  "The  president  is  of  opinion  that  it  is  dangerous  to  lay  down  in  a  treaty  article  a 
military  route  on  ground  which  is  little  Icnown  and  on  a  map  the  accuracy  of  which 
can  not  be  relied  npon.  This  delimitation  might  be  inconvenient  to  there  who  may 
maVeuseofit.  His  Serene  Highness  *  *  *  is  of  the  opinion  that,  in  accordance 
with  the  decisions  *  *  *  taVcn  by  the  Congress,  the  delimitation  should  bo  dealt 
with  by  negotiations  on  the  spot."    Protocols,  p.  275. 
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Authorities: 
Kicpert. 


Kanitz. 


an  earlier  discussion  of  this  same  question,  the  con- 
tinued existsnce  of  the  Congress  was  imperiled  because 
of  the  discovery  by  the  English  plenipotentiaries  that, 
through  reliance  upon  an  inaccurate  map,  they  had  con- 
ceded more  than  thev  had  intended.' 

The  best  authority  on  the  ethnography  of  the  Balkans 
at  the  time  appears  to  have  been  Kiepert,  whose  work 
in  German,  according  to  Avril,  was  "neither  complete  nor 
free  from  error."  ^  For  descriptive  accounts  of  Bulgaria 
and  Sei-via  the  works  of  Kanitz  were  available,  and  for 
the  Dobrudja  that  of  Petei-s,  all  in  German.  The  best 
history  of  Bulgaria  was  by  Jericek  in  Czechish,  of  which 
a  German  translation  had  been  made.  Among  the  sta- 
tistical compendiums  from  various  sources,  the  Vienna 
con-epsondence  of  The  Times  commends  that  of  Teploff, 
a  Russian,  which  seems  to  have  been  much  relied  on  by 
Turkey  in  its  case  against  the  treaty  of  San  Stefajio 
(The  Times,  June  21,  1S78).=  The  Times  also  speaks  of 
a  recent  ethnographical  map  edited  by  Carl  vSax,  the 
Austrian  consul  at  Adrianople,  and  published  by  the 
Geographical  Institute  of  Vienna  as  "  a  valuable  addition 
to  the  data  at  the  disposal  of  the  Congress."  This  was 
a  more  scientific  work  than  its  predecessors  and  had 
taken  into  account  not  only  local  differences  of  race  and 
religion,  but  also  the  amalgamations  that  had  been  effected 
between  various  elements  (The  Times,  June  21,  1878). 
Whether  or  not  it  was  used  to  any  extent  does  not  appear 
from  the  record. 

In  defining  boimdaries  in  the  Balkans  the  maps  of  the 
Austrian  General  staff  were  followed.     (Treaty  of  Berlin, 
articles  2,   14,  28,  36.)     A  note  appended  to  the  draft  j^c^S. '"*'" 
treaty  indicated  that  all  the  names  of  places  had  been 


Tcploit. 


Sax. 


AusfriaB  maps 
used. 


>  "July  4.  *  *  *  In  the  Congress  Beaconsfield  and  Salisbury  had  a^eed  that 
Bulgaria  should  have  the  Sandscha^  of  So^a.  They  afterwards  found  that  the  Saad- 
sehak  extends  far  beyond  the  spurs  of  the  Balkan  and  that  they  had  conceded  too  much. 
They  now  wish  to  ta're  that  back  again,  and  were  quite  unabashed.  Schouvaloff  pro- 
tested   *    *    *  ."    Hohenlohe,  Memoirs,  H,  pp.  219-220. 

*  Avril,  Negodatifxis  relatives  au  traite  de  Berlin,  p.  318. 

"The  ethnograpiiic  information  which  we  have  (of  Bulgaria)  is  not  authentic;  it  is 
incomplete.  The  best,  with  which  we  are  the  least  familiar,  is  supplied  by  German 
hands  in  the  Kiepert  maps  *  *  *."  Kohl,  Beden  des  Fursten  Bismarck,  VII, 
p.  83. 

'"The  Golos  of  to-day  publishes  the  French  text  received  from  Constantinople  of 
the  ethnographical  protest  of  the  Porte  against  the  Bulgarian  frontiers  as  fixed  by  the 
treaty  of  San  Stefano.  The  Golos  states  that  the  document  which  will  be  submitted 
to  the  Congress  by  the  TurMsh  plenipotentiaries  is  based  upon  Teploff 's  Russian  statis- 
tical work  upon  Bulgaria,  but  paints  out  that  the  statistics  given  by  Teploff  arc  incor- 
rectly quoted  by  the  compilers  of  the  TurMsh  protest."  The  Times,  June  24,  1878 
(Telegram  from  St.  Petersburg). 
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taken  from  the  Austrian  Staff  map,  but  it  was  not  con- 
sidered advisable  that  such  statement  appear  in  the 
treaty.  As  the  explanation,  however,  was  "very  impor- 
tant," Bismarck  was  oi  opinion  that  it  should  be  men- 
tioned in  the  protocol.  (Protocols,  p.  276.)  For  the 
frontiers  of  Asia-Minor  Russian  maps  chiefly  were  used, 
but  contributed  little  to  exact  knowledge  of  the  territory, 
the  Boundary  Committee  confessing  in  one  instance  that 
-  they  did  not  have  the  "maps  and  documents  necessary 
to  enable  them  to  come  to  any  decision."  (Protocols,, 
p.  269.)' 

PRINCIPLES    APPLIED. 

From  what  has  been  already  indicated,  the  principle 

imderlying  the  work  of  the  Congress  will  be  easily  ap- 

tiflSl'offSn-' parent— that  of  "strategical  rectification  of  frontiers" 

ttois-  without  any  necessary  regard   to   racial  affiliations  or 

Principle  or  na- national  aspirations.^    Nationality  as  a  ptinciple  foimd 

tionality  ignored.         ,...  p.i  i  -ux 

httle,  if  any,  smcere  support  from  the  great  powers,  but 
was  confined  for  its  expression  to  the  pious  wishes  of  the 
smaller  nations  admitted  by  the  grace  of  the  Congress  to 
state  their  claims  or  to  the  futile  appeals  of  the  Turkish 
British  Govern- plenipotentiaries.'     In  Parliament,  the  opposition  tried 

mentnoncommit-  ^  ^  TT-».-ii-^  iix1j.j.-l 

tai  in  Parliament,  to  securc  from  the  British  Government  a  pledge  tnat  tne 

Balkan  settlement  should  be  made  not  on  the  basis  of 

"dynastic  arrangements  or  geographical  puzzles,"  but  on 

the  just  principle  of  nationalities;  but  the  Government 

Gortchakon refused  to  make  any  definite  engagement.*    Gortchakoff, 

prtao^ipieoi^'ma-in  his  uote  commuuicated  to  Salisbury,  April  13,  1878, 

t?on£"''' '"'^"'''' had  advocated  "majority  of  populations,"  as  the  prin- 

1  "The  maps  of  that  part  of  Armenia  are  so  inaccurate  and  contradictory  that  ii  is 
difficult  to  settle  the  froatiers  from  here."    Hohenlohe,  Memoirs,  p.  224. 

2  At  the  session  of  June  17,  Salisbury  made  the  following  observations: 

<i*  •  *  It  is  our  task  to  replajo  her  [Turkey],  not  upon  the  footing  of  her  former 
Independence,  for  it  would  be  impossible  entirely  to  annihilate  the  results  oi  the  war^ 
but  to  restore  to  her  a  relative  independence  which  shall  permit  her  efficaciously  to 
protect  the  strategical,  political  and  commercial  interests  of  which  she  is*  to  remain  the 
guardian   *   *    *. 

"England  has  never  admitted  *  *  *  that  it  was  necessary,  in  order  to  guarantee 
the  populations  of  European  Turkey  against  the  abuses  of  the  Government  and  against 
oppression,  to  detach  them  from  the  political  supremacy  of  the  Porte.  This  guarantee, 
which  is  to  be  of  the  very. highest  importance,  requires  rather  the  reform  of  the  internal 
administration  than  a  political  separation."    Protocols,  p.  24. 

'See  the  address  bf  M.Delyarmis,  the  Greek  Minister  for  Foreign  Affairs  before  the 
Congress  on  June  29,  and  those  of  the  Roumanian  delegates  on  July  1.  Protocols,  pp. 
133-134,  161-163. 

"The  first  Ottoman  plenipotentiary  argues  agaiiLst  the  cession  of  Antivari  to  Monte 
negro.  The  Porte  would  have  no  objection  to  Spizm,  but  she  maintains  that  Antivari 
belongs  to  the  Albanians,  and  that  the  Montenegrins  would  only  be  able  to  dwell  there 
by  force,  against  the  wish  of  the  population."    Protocols,  p.  166. 

'  Consult  the  debates  on  the  supplementary  estimate,  Jan.  Sl-Feb.  7,1878  (Uansard- 
ParUamentary  Debates,  3d  ser.,  vol.  237,  pp.  729-1313  passim.),  especially  the  speech 
of  Sir  William  \crnon  Harcourt  (ibid.,  pp.  1114-1130).    t'ce  Appendix  IV. 
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ciple  to  govern.  "Nothing,"  he  maintained,  "more 
equitable  or  rational  could  be  imagined."  '  So,  too, 
argued  the  Turks  at  the  Congress,  but  to  no  purpose.^ 
The  policy  that  was  to  control  was  set  forth  in  Salisbury's 
instructions  to  Lord  Odo  Russell  of  Jime  8,  1878: 

"In  the  judgment  of  Her  Majesty's  Government,  it ^^^'f^g^s^^^f e™; 
[Bulgaria]  should  not  be  allowed  to  extend  south  of  the  J^^Jjg' ^^"^sa- 
Balkan    range     *     *     *.     Great    care     *     *     *     should '^''"^■ 
be  taken  that  while  every  necessary  safeguard  is  provided 
for  the  good  government  of  the  population,  the  political 
and  military,  authority  of  the  Sultan's  Government  is 
sufficiently  secured  to  provide  against  the  risk  of  this 
province  being  made  the  field  of  treasonable  intrigue  or 
the  gate  of  an  invading  army     *     *     *.     It  is  very  im- 
portant for  the  security  of  Constantinople  that  they  [the 
Turks]  should   continue   to   occupy   the   passes  of   the 
Balkans."  ^ 

This  policy  of  strategical  and  political  considerations  gi^''j^'^yj^^^^'^^5fj; 
was  early  adopted  by  the  Congress,  nominally  at  the  ^^p^™*  "* '^™" 
instance  of  Austria,  in  reality  on  the  insistence  of  Great 
Britain,  and  every  page  of  the  protocols  testifies  to  its 
triumph.''    Bismarck  lost  no  opportunity  to  promote  itjn'^s^m^^th"?^ 
and  of  all  the  representatives  at  the  Congress  he  was  ^^{,'1^  s  m  a  1 1 
most  out  of  sympathy  with  the  national  aspirations  of  ^^1"=^^  ^°"- 
the  small  peoples.     He  opposed  the  admission  of  the 
Roumanian  delegates,   whose  claims   did  not  seem  to 
him  "'of  a  natm"e  to  facilitate  a  good  understanding," 
and  supported  Russia  on  the   question  of  Bessarabia 

'  British  and  Foreign  State  Papers,  vol.  69,  p.  817. 

Thus  also  Gortehakofl  at  the  Congress: 

"Distributions  of  territory,  proposed  without  regard  to  the  principle  of  the  majority 
ef  the  population  might  be  suggested  not  by  considerations  of  race,  but  by  particular 
views  of  political,  geographical,  or  commercial  interest.  Russia  having,  as  tar  as  she 
herself  is  con3emed,  no  material  advantage  to  seek  in  these  countries,  can  only  estimate 
these  various  propositions  from  one  point  of  view,  viz.,  that  of  equity  and  concihtation, 
to.  which  she  is  always  inclined,  with  a  view  to  the  consolidation  of  an  European  agree- 
ment and  of  general  peace."    Protocols,  p.  36.    See  also  ibid.,  pp.  24-25.  . 

2.<*  »  *  The  Quadrilateral  [should]  be  left  in  a  military  sense  at  least  in  their 
[Tiu-kish]  possession— a  thing  they  deem  themselves  all  the  more  entitled  to,  as  there 
can  not  be  the  least  doubt  that  the  majority  of  the  population  thereabouts  is  Mohammes 
dan.  They  think  that  while  thus  shaping  out  the  new  Bulgaria  more  in  conformity 
with  the  prinsiplp  of  race  they  might  have  a  far  better  line  of  defense  than  if  the  Balkan, 
were  chosen  as  such."    The  Times,  June  20,  1878.    (Vieima  Correspondence.) 

3  British  and  Foreign  State  Papers,  vol.  69,  pp.  834-835. 

'  "Moreover,  a p Dint  which  will  avert  many  difficulties  has  been  obtained  by  Austria 
It  has  been  thoroughly  agreed  that  questions  of  strategic  interest  shall  have  precedence 
over  all  ethnographical  considerations,  so  long  used  in  the  Eastern  Question  to  suit 
the  fancies  of  ambitious  persons.  As  soon  as  the  settlement  of  any  matter  is  arrived 
at,  the  putting  of  it  into  execution  will  be  primarily  determined  by  officers  Ircm  a  thor- 
oughly strategical  point  of  view  *  *  *  In  this  way  the  line  round  Sofia  is  considera- 
bly reduced,  whereas  on  ethnographical  grounds  it  would  have  been  much  more  extended 
and  might  have  menaced  the  road  from  Salonica."  The  Times,  June  24,  1878.  (Beriin 
Correspondence).    See  also  The  Times,  July  1, 1878, 
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(Protocols,   pp.    135-138).     He  was  careful  to  impress 

lejes^'^f  ""the  upon  the  Congress  that  the  privileges  accorded  to  th« 

Greeks.  Greek  representatives  were  strictly  limited  (ibid,  p.  38)* 

A/S'ir'q'^e^-The  proposal  of  Salisbury  that  the  Armenian  questioii 

"™-  should  be  given  its  day  in  court  produced  in  the  Chani 

inditferent    to  cellor  a  notable  burst  of  imp  atience,^  while  his  indifference 

to  the  ultimate  welfare  of  the  Balkans  was  only  exceeded 

by  his  studied  incivility  toward  the  Turks.^ 

Nopowermain-     To  State  it  exactlv,  howevcr,  no  power  maintained  any 

talned       consist-  .■''  Ti-uj.j.i-i 

eace  of  principle.  Q^e  principle  Consistently  throughout,  t)ut  took  its  posi-r 

tion  on  each  question  according  to  its  particular  concept 

Great    iBritain  of  dlulomatic  expediency.     Thus  Great  Britain,  insisting. 

supports   nation-  1^  .„  .  .         i         it-xj.-  i?T)i 

>iiity  Tor  Greeks ^^qj^  strategic  frontiers  in  the  delimjtation  oi  ±Julgana, 

ana  Batonm.  "  ^  i-.i._ei/^i  ^ 

urged  ethnographical  considerations  tor  the  Greeks  and 
for  Batoum  (Protocols,  pp.  22,  24,  208),  although,  in 
the  case  of  Greece,  these  arguments  were  not  pursued 
by  the  British  plenipotentiaries  with  especial  zeal,  the 
Greeks  being  told  by  Beaconsfield  that  "states,  like 
individuals,  which  have  a  future,  are  in  a  position  to- 
Russia  defies  it  .^  ait"  (ibid.,  p.  198).     Russia,  on  the  other  hand,  loud; 

In  Bessarabia  and  ""■">  ;i  '  e  ^  ■       •    t         j!  ■ 

Batoum.  jjj  ];^qj-  professions  of  respect  lor  the  principle  ct  nation- 

ality, had  defied  it  in  the  treaty  of  San  Stef  ano  and  played 
counter  to  it  when  her  vital  interests  were  involved  at, 
Berlin,    especially   in   the    cessions   cf   Bessarabia    and 
Austria's    poi-Batoum.'     Of  the  interested  great  powers,  Austria  came- 

icy  —  occupation  n.  »  i.  tx   t         i    i 

of  Bosnia-Herze-jjgarest  to  a  uuiform  policy.     According  to  Hohenlohe, 

govinia.  11/  o  Ti         . 

Andrassy  told  Waddington  that  he  "must  occupy  Bosnia 
and  Herzegovina  at  any  price"    (Memoirs,  II,  p.  213). 

1  ."Lord  Salisbury  announced  a  proposal  as  to  the  Armenians  which  brOughti.th« 
remark,  'Encore  un  de  plus!'  ErQm  the  Chancellor,"    Hoheal-he,  Memoirs,  p.  230. 

"The  President  observes  that  it  is.  perhaps,  difficult  to  carry  out  repressive  measupes 
among  independent  tribes,  and  His  Serene  Highness  raises  doubts  as  to  the  practical . 
efficacy  of  the  article  proposed  by  Lord  Salisbury."    Protocols,  p.  210. 

2  "His  Serene  Highness  thinks  that  the  Congress  is  not  in  a  position  to  find  a  -emedy 
for  all  these  dangers.    If  the  Bulgarian  population,  either  through  ill  will  or  innate  , 
incapacity,  can  not  make  -their  new  institutions  work,  Europe  will  in  truth  be  obliged  ■ 

•  to  take  counsel,  bat  later  on  and  when  that  time  shall  have  arrived    *    *    *,    To  take, 

intoeonsideratioij  contingent  questions  relative  to  the  future  of  Bulgaria,  which  interests 
Germany  and  doubtless  some  of  the  Powers  here  represented,  only  in  view  of  the  question", 
of  the  general  peace,  would  be  to  extend  the  task  of  the  Congress  beyond  its  limits." 
Protocols,  p,  04. 

Hohenlohe,  commenting  on  this  "attack  *  *  *  on  the  people;  df  the  Balkan 
peninsula,"  says  that  the  Chancellor  "was  quite  indifferent  to  the  fate  of  these  peoples.". 
Memoirs,  II,  p.  215. 

'  "It  is  thought  this  evening  that  the  ques.tion  of  the  Lazes  has  a  more  serious  import 
than  was  generally  believed  »  *  «.  The  Russians  object  to  a  war  like  pcpulatioU 
sheltered  by  mountains  just  without  their  new  possession."  The  Times,  July  8, 187» 
CBerlih  correspondence). 

"  Batoum  had  not  surrendered,  nor  was  it  handed  over  to  the  Russians  till  September 
6, 1878,  after  protests  on  thel>art,of  the  population,  which  at  one  time  threatened  serious  . 
coiisequences."    T.  E.  Holland,  Studies  in  Internaticnal  Law,  p.  244. 

For  a  fuller  discussion  otnatioaality  and  the  Batnum  frontier,  see  -Vppendix  V. 
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But  her  designs  went  further.  She  was  oyt  to  curb  ^^^^'^'ontenlSS 
the  vigorous  young  peoples  just  beginning  to  reaUze 
statehood/  and  in  this  she  succeeded,  thanks  to  the 
forward-looking  policy  of  Bismarck  and  the  near-sighted 
acquiescence  of  Great  Britain.  But  Austria's  aim,  as 
expressed  in  the  language  of  her  first  plenipotentiary, 
appeared  unimpeachable.  It  was  to  create  a  "state  of 
affairs  which  shall  give  the  greatest  possible  chance  of 
duration  and  stability."  (Protocols,  p.  48.)  How  durable 
and  how  stable,  the  Bosnian  coup  of  1908  and  the  tragedy 
of  Serajevo  grimly  attest!  , 

To  sum  up,  the  Congress,  through  those  controlling   '^^.°  oontroiimg 

-,..  ^-  ."  °  ,°  considerations: 

its  decisions,  was  animated  by  but  two  considerations :  ( 1)  ^ '  •  sanction   of 

__        -         _  .  •'  ^    '  European      con- 

ihat    collective    Europe   alone  can    dignify    claims    of™^*„ 

.  .  ^.    .  o        J  2.  Preservation 

nationality  with  recognition,-  and  (2)  that,  in  the  words  °[°"°™™so¥er- 
of  Beaconsfield  at  the  sitting  of  June  22,  '■'it  remains 
established,  in  fact,  by  unanimous  assent,  that  the 
Sultan,  as  a  member  of  the  political  body  of  Europe,  is 
to  enjoy  a  position  which  shall  secure  to  him  the  respect 
of  his  sovereign  rights."     (Protocols,  p.  43.)^ 

GENERAL    CONDUCT    OF    BUSINESS. 

From  the  technical  point  of  view  the  Congress  of  BerUn 
was  a  model  of  orderly  procedure  and  definite  results,  ^^^^^f^"!^^^^? 
iTie  personality  of  Bismarck,  then  in  the  vigor  of  his''*"^-. 
intellectual  powers,  gave  to  the  dehberations  a  direction  tion    given    by 
which  made  for  accurate,  pertinent,  and  summary  busi- 
ness  arrangements.     The  Chancellor,   however,  was  in 
iU  health  at  the  time,  and  for  that  reason  a  somewhat iiaste'dulto°B?si 
rapid  tempo,  if  not  outright  impatience,  may  be  detected,  ™      '^"'^^^'"'■ 

1  "June  19.  Blowltzcame  tome  tbis  morning.  He  said  he  was  beginning  to  be  un- 
easy about  the  result  of  the  Congress.  Austria  was  showing  more  determination  and 
resolution  than  he  had  hitherto  credited  her  with.  She  did  not  at  all  wish  that  Monte- 
negro should  be  allowed  to  receive  Antlvari,  and  that  the  Serbs,  with  Bosnia  and  Mon- 
tenegro, should  proclaim  an  empire  under  Nikita  *  *  *.  Austria  wishes  *  *  * 
to  be  forced  to  invade  those  countries   *   *   *."    Hohenlohe,  Memoirs,  II,  p.  212. 

2  "Prince  Bismarck  observes  that  the  question  is  whether  or  not  the  powers  are  agreed 
to  recognize  the  independence  of  Roumania  *  *  *,  Europe  alone  has  the  power  to 
sanction  independence.  She  has  then  to  ask  herself  under  what  conditions  she  will 
adopt  that  important  decision,  and  it  she  considers  that  these  conditions  shall  be  the 
same  asthosealready  estabUshed  by  the  Congress  in  the  case  of  Servia."  Protocols,  p. 153. 

3  Beaconsfield  elaborated  this  point  of  view  at  the  session  of  July  5,  in  part,  as  follows: 
"His  Excellency,  seeking  for  the  motives  of  this  attitude  [the  expectant  attitude  of 

Greece]  thinks  that  it  should  be  attributed  to  the  false  Idea  that  was  formed,  alter  the 
conclusion  of  the  treaty  of  San  Stefano,  as  to  the  principles  which  should  guide  the  Con- 
gress. An-erroneous  opinion  attributed  to  the  Congress  the  intention  to  proceed  to  the 
partition  g!  a  worn-out  state  (etat  viellli),  and  not  to  strengthen,  as  the  high  assembly 
has  done,  an  ancient  empire  which  it  considers  essential  to  the  maintenance  of  peace. 
It  is  true  that  often  after  a  great  war,  territorial  rearrangements  are  brought  about 
*  *  *.  The  word  "partition"  can  not  be  applied  to  such  arrangements  and  retro- 
cessions, and  the  Greek  Government  was  entirely  mistaken  as  to  the  views  of  Europe 
»  *  *."  Protocols,  p.  197. 
88264—18 3 
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even  in  the  colorless  statements  of  the  protocols.'  At 
the  sixth  session,  Bismarck,  urging  the  Congress  to  avoid 
discussion  of  details,  alluded  to  "the  state  of  his  health, 
which  will  not  permit  of  his  assisting  at  many  more 
meetings"  (Protocols,  p.  79),  and  during  the  pourparlers 
over  Batoum  he  flatly  announced  that  if  a  settlement 
was  not  arrived  at  in  24  hours,  he  would  leave  for  the 
more  restful  atmosphere  of  Kissengen.^ 
Danger  ot  with-     Qne  consideration  gave  Bismarck  pause   and  set   a 

urawal  ol  power  «  /^  *      t        i 

^e"    '^^  ^™"  limit  to  his  complete  domination  of  the  Congress.    In  the 

background  there  was  always  looming  up  the  possible 

withdrawal  of  one  or  more  of  the  powers  and  the  conse- 

Attitude  ofqu6nt  rupture  of  the  negotiations.     Here   the   British 

Austria.  plenipotentiaries  had  the  weather  gage.     Austria  might 

wish  to  employ  that  stratagem,  but,  in  the  opinion  of 
competent  observers,  would  riot  have  taken  the  initiative 
herself.  Great  Britain,  however,  was  prepared  to  follow 
a  line  of  her  own.'  During  the  discussions  on  Bulgaria, 
the  British  plenipotentiaries  presented  a  virtual  ulti- 
matum of  four  points,  which  the  Russians  took  ad 
Disraeii-s  cottp.  referendum.  Meanwhile,  having  concluded  that  Russig, 
.could  not  yield  the  points,  Disraeh  had  decided  to  leave 
the  Congress  tod  had  gone  to  the  length  of  oidering  by 
telegram  a  special  train  from  Cologne.  Bismarck 
heard  of  it,  promptly  intervened  with  a  personal  call  alj 
Beaconsfield's  hotel,  and  at  the  next  session  the  surrender 
of  Russia  was  complete.* 

scCTet°"°^""agreei    "Other  difhculties  beset  the  Congress,  but  Bismarck  met 

ments.  them  aU.     The  disclosure  of  secret  agreements,  especially 

the  Anglo-Russian  convention  of  May  30,  had  such  a 
reaction  in  Great  Britain,  and  so  directly  affected  the 
position  of  the  British  plenipotentiaries  at  the  Congress, 

>  "July  5.  *,*  *  This  impatience  on  the  part  of  the  chancellor,  which  is  justified 
by  his  state  of  health,  accelerates  the  work,  but  its  disadvantages  will  be  felt  later,  since 
much  will  only  be  superficially  settled.  I  should  prefer  slower  work."  Hohenlohe, 
Memoirs,  II,  pp.  220-221. 

»  Hanotaux,  Contemporary  France,  IV,  p.  354. 

8"Junel9.  Blowitz  came  to  me  this  morning.  He  said  he  was  beginning  to  be  uneasy 
about  the  result  of  the  Congress  *  *  *.  It  might  *  *  *  happen  that  Austria 
became  dissatisfied  and  might  contemplate  the  possibility  of  leavingthe  Congress.  But 
she  did  not  wish  to  act  thus  alone,  and  had  therefore  sounded  England  to  see  if  she  also 
was  prepared  to  retire  from  the  Congress  in  case  the  necessary  concessions  in  Bulgaria 
were  not  made  her.  The  Englishmen  had  not  answered  that.  Blowitz  thought  It 
would  be  a  very  good  thing  if  the  Englishmen's  demands  were  satisfied,  for  then  there 
would  "be  a  certainty  that  Austria  would  not  by  herself  abandon  the  Congress.  England, 
however,  whether  she  was  left  alone  or  was  dissatisfied,  would  not  be  in  the  least  per- 
turbed at  the  idea  of  abandoning  the  Congress  alone."    Hohenlohe,  Memoirs,  II,  p.  212. 

'  For  the  authentic  account  of  this  incident,  see  A.  N.  Cumming,  Secret  History  of  the 
Berlin  Treaty,  in  Nineteenth  Century  and  After,  vol.  68  (lEOo),  pp.  83-SO.  This  is  a 
transcript  of  a  conversation  with  Lord  Eowton  (Montagu  Corry),  who  attended  the 
Congress  as  Disraeli's  private  secretary.    See  Appendix  VI. 
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that  it  required  all  the  skill  at  the  command  of  the 
Chancellor  to  secure  a  compromise  and  avoid  a  break.^ 

Then  there  was  the  personal  equation.  Gortchakoffso^^U.^""^'"?"- 
was  ill,  vain,  and  fond  of  attention,  Disraeh,  quizzical 
and  inclined  to  pose.  Feeling  showed  itself  at  times, 
even  between  members  of  the  same  delegation.^ 
Bismarck,  however,  played  upon  them  all  with  a  sure 
touch.'  Even  their  differences  were  sometimes  fomented 
by  the  Chancellor  "in  order  to  have  the  pleasure  of 
arranging  them."  But  he  always  kept  his  eye  on  a  settle- 
ment. Bismarck  wished  for  peace  at  the  time,  having 
already  secured  what  he  had  designed  to  get  by  theousior'peace.*^"^' 
sword.  Thus,  while  he  put  Kussia  "on  the  stool  of 
repentance"  he  aimed  not  to  make  reconciliation  with 
Germany  impossible.  France  he  treated  with  courteous 
consideration.'  Great  Britain  was  given  a  dignified,  if  otaJIpowM™™* 
frigid,  respect.  Only  the  Turks  met  with  uniform  rebuff, 
having  on  most  questions,  in  Bismarck's  view,  "neither 
an  opinion  to  offer  nor  a  decision  to  take  in  Congress." 
(Protocols,  p.  270.) ' 

But  with  all  his  gruff  imperiousness,  Bismarck  showed    Bismarck's  tact 
tact  in  the  essentials  and  it  was  due  to  his  keen  instinct  *°'*  practicality, 
for  the  conduct  of  affairs  and  his  profound  knowledge  of 
human  nature  that  the  Congress  was  carried  to  a  success- 
ful issue.     The  plenipotentiaries  may  have  played  at  real 

>  See  Hanotaux,  op.  cit.,  IV,  pp.  350-351. 

2  "June  25.  SehuwalofE  told  me  before  yesterday's  sitting  he  had  on  the  day  before 
prevented  a  telegram  from  Gortchakofi  being  sent,  in  which  the  latter  wished  to  state 
to  the  Emperor  of  Russia  that  he  was  ill,  and  could  not  therefore  accept  the  responsibility 
for  the  last  resolutions.  Schuwalofl  declared  that,  if  this  telegram  went,  he  would 
telegraph  to  the  Emperor  asking  him  to  send  another  plenipotentiary.  The  telegram 
was  therefore  stopped."    Hohenlohe,  Memoirs,  II,  p.  215. 

"Julys.  *  *  *  Haymerle  reported  on  the  frontiers  of  Montenegro.  In  this  connec- 
tion he  read  a  printed  list  of  the  various  points,  which  was  incomplete.  St.  Vallier 
called  his  attention  to  the  defect.  Andrassy  was  indignant  that  his  Austrian  colleague 
should  have  made  himself  ridiculous,  and  muttered  some  uncomplinientary  remark 
*    *    *."    Ibid.,  p.  220. 

•  Thus  Schouvaloff  writes  of  him: 

"  Prince  Bismarck  presided  over  the  Congress  with  a  certain  military  brusqueness 
of  manner  which  did  not  displease  those  present  and  which  the  representatives  of  all 
the  Powers  took  in  good  part,  the  two  English  Ministers  not  excepted,  from  whom  I 
had  awaited  more  haughtiness."    Cited  in  Hanotaux,  op.  cit.,  p.  347. 

And  Carath&dory  Pasha  remembers  him  with  reason,  as  follows: 

"The  Congress  of  Berlin  was  completely  dominated  by  Prince  Bismarck  *  *  Hs. 
The  confldfince  and  fear  that  he  inspired  were  general  *  i-  *  Long  accustomed  to 
the  most  complete  independence,  he  looked  upon  the  slightest  observation  as  a  desire 
for  resistance  which  he  hastened  to  suppress  with  nervous  impatience  and  a  will  of 
iron."    Cited  ibid. 

"His  incontestable  superiority,  the  awe  that  he  inspired  amongst  the  be-medaled 
and  be-ribboned  dignitaries  that  surrounded  him,  ought  to  have  made  him  more  iudul-  ' 
gent.  The  Individualities  of  these  lofty  personages  aroused  his  formidable  criticism. 
Beaconsfield  was  not  spared  any  more  than  was  Gortohakoff.  He  only  mocked  at 
their  solemn  methods  of  procedure,  their  romantic  and  slightly  old-fashioned  ways." 
Ibid,  p.  353. 

<  See  also  Hohenlohe,  Memoirs,  II,  pp.  209-210. 
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business,  but  the  correct  forms  and  formulas  were  care- 
fully observed.  In  the  outward  unanimity  and  technical 
precision  of  the  Berlin  Congress  the  European  Concert 
achieved  its  masterpiece. 

THE  QUESTION  OF  GUARANTEES. 

At  Berlin,  as  always  in  great  international  settlements, 
a  sanction  for  the  execution  of  the  negotiated  treaty  had 

trS^'*'™  ^*"'  ^^^  to  ^^  considered  by  the  plenipotentiaries.  ■  It  was  brought 
before  the  Congress  in  a  direct  way  by  Prince  Gortchakofl 

dedaratton?""''at  the  session  of  July  8,  in  a  formal  declaration  expressing 
the  wish  that  the  work,  "wrought  in  a  spirit  of  concilia- 
tion, may  secure  to  Europe  a  solid  and  durable  peace." 
After  pointing  out  Russia's  specialinterest  in  preventing 
the  recurrence  of  periodic  crises  in  eastern  Europe,  the 
First  Plenipotentiary  of  Russia  asked  the  Congress  "by 
what  principle  and  in  what  manner  it  proposes  to  insure 
the  execution  of  its  high  decision."  ^  This  communica- 
tion was  placed  on  the  order  of  the  da'y  for  the  next  ses- 
sion (July  9),  but  discussion  on  that  occasion  was 
adjourned  until  a  definite  proposal  had  been  formulated 
by  the  Russian  delegation  as  follows: 

"Europe  having  given  her  most  solemn  and  binding 

sanction  to  the  stipulations  of  the  Treaty  of  Berlin,  the 

High   Contracting   Parties   regard    the   totality    of    the 

Russian  propo-  articles  of  the  present  act  as  forming  a  combination  of 

sal  for  guarantees.      ...  _     *  .  e      ^  ■   ^       ^ 

stipulations  the  execution  ot  which  they  engage  to  con- 
trol and  superintend,  whUe  insisting  on  their  being 
carried  out  entirely  in-  conformity  with  their  intentions. 
"They  reserve  to  themselves  the  right  to  come  to  an 
understanding,  in  case  of  need,  as  to  the  requisite  means 
to  insure  a  result  which  neither  the  general  interests  of 
Europe  nor  the  dignity  of  the  Great  Powers  permit  them 
to  leave  invalid."     Protocols,  p.  253.^ 

1  "Russia  is  especially  interested  in  this.  She  has  made  great  sacrifices  dui'ing  the 
war;  she  has  made  considerable  ones  with  a  view  to  the  reestablishment  of  peace  and 
of  the  maintenance  of  the  good  understanding  of  Eiuope.  She  has  the  right  to  expect 
that  at  any  .rate  these  sacrifices  shall  not  be  made  gratuitously,  and  that  the  work  of 
which  they  have  laid  the  foundations  shall  not  be  fruitless,  through  want  of  execution, 
as  have  been  the  previous  attempts  at  pacification  in  the  East  *  *  *.  The  plenip'o- 
tentiaries  of  Russia  are  persuaded  that  this  thought  is  shared  equally  by  the  High 
Assembly,  and  that  it  would  not  raise  an  ephemeral  structure  which  would  expose 
the  peace  of  the  East  and  of  Europe  to  fresh  dangers."    Protocols,  p.  232. 

2  "Lord  Salisbury  having  asked  whether  the  terms  of  this  proposition  imply  the 
necessity  of  employing  a  ■foreign  force  in  case  the  treaty  be  not  carried-  into  effect,  the 
President  declares  that  in  his  opinion  this  could  not  be  the  case.  In  the  opinion  of 
the  President,  the  Powers  engage  themselves  only  to  an  active  superintendence,  to  be 
followed,  in  case  of  need,  by  diplomatic  action.  The  second  part  of  the  document 
reserves,  it  Is  true,  to  the  Powers  the  faculty  of  coming  to  an  understanding  as  to  the 
means  of  ulterior  action,  but,  at  the  same  time,  without  imposing  any  obligation  on 
any  of  them."    Ibid,  p.  253. 
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Considerable  debate  over  this  formula  submitted  by    ?Werences   of 
Gortchakoff  took  place  at  the  sitting  of  July  10,  but  its 
real   consideration  went  over  to   the  following  session 
(July  11).     The  differences  of  opinion  were  fundamental. 
Caratheodory  thought  that  sufficient  sanction  had  been  „  carath«odory 

,  1  T  1  nnds  sanction  in 

already  created  m  the  shape  of  European  commissions. ''™*^<*'=5°'p°"'- 
For  the  rest,  the  execution  of  the  stipulations  should  be 
made  to  depend  upon  the  bona  fides  of  the  signatory 
powers.  Under  the  Russian  proposal,  the  Porte  would 
find  itseK  obliged  "  to  admit  within  its  limits  the  control 
.  of  other  states,  and  in  turn  to  exercise  a  control  in  other 
states  having  the  same  engagements"  (Protocols,  p. 
265) — obligations  too  "novel  and  weighty"  for  the  Turk- 
ish Government  to  assume.     The  Russian  delegation,  in  ..Russian deiega- 

o  }         tinn  woiild  rem- 

support  of  the  proposal,  saw  "nothing  but  good  in  sur-^'"'''®  ^^^  treaty. 
rounding  with  every  guarantee  of  efficacy  a  treaty  con- 
cluded by  the  most  eminent  statesmen  in  Europe,"  and 
"had  solely  in  view  the  maintenance  of  the  dignity  of 
the  European  stipulations."     (Protocols,    pp.    239-240, 
253.)     Salisbury  was   against   the  insertion  of  such   a  g^J'^'f ^"^yop^^j 
declaration  in  the  treaty,  and  knew  "  of  no  sanction  more  "^^'^^^  ""^  ™8Me. 
'solemn'  and  'binding'  than  the  signature  of  his  Govern- 
ment," for  which  reason  he  proposed  not  to  accept  an 
engagement  which  appeared  to  him  "either  to  be  useless 
*  *  *  or  to  have  a  signification  of  too  undefined  a  bear- 
ing."    (Ibid,   p.   265.)     The  same  objections,  in  more 
elaborated  argument,  were  urged  by  Waddington,  who  ^^^^f^'I'^fftPf. 
feared  that  the  clauses  of  the  treaty  might  become,  "under  J?J^™'  mterven- 
the  action  of  a  control  decreed  by  the  Congress,  a  series 
of  pretexts  for  an  incessant  interference  in  all  the  acts 
of  the  Sublime  Porte."     (Ibid.,  p.  266.)^ 

Andrassy  thought  the  proposal  of  Gortchakoff  should    Andrassy  ofiers 

■'  ^  r      r         .  amendment. 

be  abbreviated.  The  second  paragraph,  in  his  opinion, 
"might  be  interpreted  as  a  want  of  confidence  on  the 
part  of  the  Congress  in  the  result  of  its  labors,"  and,  in 
the  sense  of  his  criticism,  he  offered  an  amendment.^ 
Bismarck,  while  giving,  along  with  the  other  German  g^^ijj'jl  ™  *^,?^ 
plenipotentiaries,  the  only  vote  in  favor  of  the  Russian '"^  "^®  of  force. 

'"July  12.  *  *  *  Full  meeting  at  2  o'clock.  The  proposal  of  Gortchakoff  as  to  a 
formal  and  grandiloquent  concluding  paragraph  was  negatived.  Gortchakoff  was 
much  annoyed.  Waddington  remarked,  with  his  customary  bon  sens:  'Either  it  is 
verbiage,  in  which  case  the  article  is  superfluous,  or  it  has  some  meaning — then  it  is 
dangerous.'  "  Hohenlohe,  Memoirs,  II,  p.  225. 
2  Andrassy's  ainendment  was  as  follows; 

"The  high  contracting  powers  look  upon  the  totality  of  the  articles  of  the  present  act 
as  formini  a  ODliectloa  ofstipulations,  of  which  they  undertake  to  control  and  to  superin- 
tend the  execution. "    Protocols,  pp.  264-26.3. 
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proposal  (as  modified  by  Schouvaloff) ,  had,  on  the  occa- 
sion of  Gortchakoff's  earliot  declaration,  crystallized  the 
opinion  of  the  Congress  against  any  sanction  implying 
the  obligatory  use  of  force  on  the   part   of  each  state 
separately.     On  the  other  hand,  on  his  view  of  it,  "if 
the  powers  engaged  themselves  jointly  to  use  force  at 
need,"  they  would  risk  the  provocation  among  themselves 
of  grave  disunion.'"     He  merely  contented  himself  with 
having  no  objection  to  the  recognition,  in  a  special  article, 
that  "  the  powers  may  reserve  to  themselves  the  right  to  . 
erratFoTof  ri'ght  Control  by  their  agents  the  execution  of  the  resolutions . 
to  control.         ^f  ^he  high  assembly."     (Protocols,  p.  240.) 
amonSmeit  "de^-     Both  the  Eussiau  proposal  and  the  Austrian  amend- 
featod.  ment  failed  to  secure  the  assent  of  the  Congress.     The 

results,  consequently,  of  the  discussions  thereon  were,  as 
stated  by  Bismarck  and  entered  on  the  protocol,  "the 
proposal  itself,  the  answer  of  the  Porte,  and  the  decisions 
of  the  Congress  to  take  note  of  the  declarations  of  the 
First  Ottoman  Plenipotentiary."      (Protocols,   p.   267.) 

'T        SIGNATURE,    RATIFICATION     AND    COMMUNICATION    OF 

TREATY. 

The  concluding  session  of  the  Congress  was  devoted  to 
i,j.^s^igning  of  ^j^g  signing  of  the  treaty.  All  the  plenipotentiaries  were 
present,  in  uniform,  and  each  signed  seven  copies,  which 
had  been  prepared.  But  inasmuch  as  it  is  ratification, 
not  signature,  of  a  treaty  that  gives  it  validity,  the 
question  had  arisen  at  the  session  of  July  12,  "in  what 
form  and  at  what  date  the  treaty  shall  be  communicated 
to  the  states  concerned  who  have  not  taken  part  ih  the 
Congress."  The  sense  of  the  discussion  was  that  official 
communication  could  not  be  made  until  after  exchange 
of  ratifications,  which  was  to  take  place  "within  three 
weeks,  or  sooner  if  possible."  It  was  thought  advisd,ble, 
however,  that  these  states  should  at  once  be  informed  of 
the  arrangements  affecting  them,  and,  accordingly,  the 
president  was  authorized   "to  make  known,   after  the 

1  "  Prince  Bismarck  doesnot  believe  that  it  is  possible  to  find  a  lormula  which  would 
guarantee  Europe  absolutely  against  the  recurrence  ot  those  matters  which  have  dis- 
turbed her.    *    *    * 

"  The  Congress  can  perform  only  a  human  work,  subject,  like  every  other,  to  the  fluc- 
tuation of  events  *  *  ♦  .  Prince  Bismarck  does  not  think  that  beforehand  the 
Congress  can  be  supposed  to  imagine  that  the  resolutions,  taken  solemnly,  by  all  Europe 
united,  would  not  be  executed.  It  would  be  necessary  to  wait  for  an  infraction  in  order 
to  take  notice  ot  it,  and  in  this  case  the  powers,  warned  by  their  representatives  at  Con- 
stantinople, could  arrange  to  appeal  to  new  diplomatic  assemblies."    Protocols,  p.  240. 
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signature,  to  the  States  interested,  the  decisions  which 
concerned   them  in  an  authentic   draft,   but   conamuni- 
cated  in  an  unofficial  form."     (Protocols,  p.  277.)     The fo™cd unomciS: 
complete  treaty  was  transmitted  to  them,  officially,  after '''qffidaiiy  aitor 
ratifications  had  been  exchanged.  ratification. 

The  final  act  in  the  negotiations  was  effected  at  Berlin, 
August  3,  1878,   in   a.  proces-verbal  recording  the  ex- reoordSfg' ^"ex- 
change and  signed  by  the  representatives  of  the  signa-  oaS,  °  Augilft 
tory  powers  accredited   to  the  Court  of  Berlin,  or  by  ^'  ^'"'' 
secretaries    authorized   to   sign    ad  hoc*     The   Turkish 
instruments  of   ratification   had    not   arrived,    but    the 
Turkish    ambassador  announced    that   his   Government 
had  ratified  and  that  he  would  be  prepared  to  make  the 
exchange  for  Turkey  within  15  days.     When  this   was 
done  in  good   and   due  form,  the  labors   of  the  Berlin 
Congress  were  officially  at  an  end.^ 

1  For  the  proces-verbal,  see  British  and  Foreign  State  Papers,  vol.  69,  p.  768. 

2  "Each  diplomatic  representative  received  a  copy  of  this  proces-verbal  in  which  his 
sovereign  was  named  first  and  his  own  signature  attached  first,  the  others  heing  placed 
in  the  alphabetical  order  of  the  countries  represented,  according  to  the  French  language. " 
Sato  w.  Diplomatic  Practice,  II,  p.  253. 
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REPRESENTATION   AND   PERSONNEL   OF  THE   CONGRESS   OF   BERLIN. 

GERMANY. 

Plenipotentiaries. — Prince  Bismarck,  Under-Secretary  of  State  von 
Billow,  Ambassador  Prince  Hohenlohe-Schillingftirst. 

Secretaries. — Privy  Councillor  of  Legation  Biicher,  Envoy  von 
Eadowitz,  Councillors  of  Legation  Busch,  and  Baron  Holstein, 
Secretaries  of  Legation  Von  Billow,  Count  Herbert  Bismarck,  Count 
Kantzan,  Lieut.-Col.  Blilhme  of  the  Prussian  General  Staff. 


Plenipotentiaries. — Count  Andrassy,  Ambassador  Count  Karolyi, 
Privy  Councillor  Baron  Haymerle. 

Secretaries. — Chief  of  Section  Baron  Schwegel,  Envoy  Herr  von 
Teschenberg,  Coimcillors  Baron  Hilbner,  Von  Kosiek,  Doczy,  Von 
Ascher,  Secretary  Von  Peschy,  Councillor  of  Embassy  Baron  von 
Mayr,  Councillor  of  Legation  Baron  Pasette. 


Plenipotentiaries. — ^M.  Waddington,  Ambassador  Comte  de  St. 
Vallier. 

Secretaries.— M.  Despres,^  Director  of  Political  Affairs  of  the 
Foreign  Office;  M.  Duclerc,  Assistant  Division  Chief;  Secretaries  of 
Embassy,  Comte  de  Moily,  Fourchon,  Paul  Despres  de  la  Motte, 
Attaches  Comte  Montalivet,  Viscount  de  Beaucaire,  M.  Darmet. 

GREAT  BRITAIN. 

Plenipotentiaries. — ^Lord  Beaconsfield,  Marquis  of  Salisbury,  Lord 
Odo  Russell. 

Secretaries. — ^Mr.  Montagu  Corry,  Mr.  Philip  Currie,  Mr.  Henry 
Neville  Dering,  Mr.  Hertslet,  Mr.  Algernon  Tumor,  Mr.  Austin  Lee, 
Hon.  J.  Bertie,  Hon.  Eric  Barrington,  Mr.  Chas.  Hopwood,  Mr. 
E.  Le  Marchant  Gosselin,  Mr.  Arthur  Balfour,  Lieut.  Gen.  Sir 
Lintorn  Simmons,  Capt.  Edwards,  Capt.  Ardagh,  Capt.  Fitz-George, 
Lord  Cranborne,  Mr.  E.  B.  M.  Mallet. 

'M.  Deprez  was  not  a  secretary,  as  The  Times  here  states,  but  Third  French 
Plenipotentiary.     See  supra,  p.  9,  note  1. 
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Plenipotentiaries. — Count  Corti,  Ambassador  Count  Launay. 
Secretaries. — Councillors    of   Embassy   Curtopassi    and    Chevalier 
Tosi,  Secretaries  Marquis  Bialbi,  Marquis  de  Malaspina. 

RUSSIA. 

Plenipotentiaries. — ^Prince  Gortchakoff,  Ambassador  Count  Schou- 
valoff,  Ambassador  Baron  d'Oubril. 

Secretaries. — Privy  Councillor  Baron  Jomini,  Councillor  of  State 
Baron  Fredericks,  Secretary  of  Legation  Count  Adlerberg,  Coun- 
cillors Sorokine  and  IvanofP  of  the  Asiatic  Department  of  the  St. 
Peterburg  Ministry  of  Foreign  Affairs,  Gen.  Anjutschin,  Colonels 
Bobrikofi  and  Bogoluboff . 

TURKEY. 

Plenipotentiaries. — ^Alexander  Carath^odory  Pasha,  Ambassador 
SadouUah  Bey,  Gen.  Mehemet  Ali  Pasha. 

Secretaries. — Parnies  Effendi,  Councillor  to  the  Minister  of  Foreign 
Affairs;  Feridoun  Bey,  Division  Chief  of  the  Ministry  of  Foreign 
Affairs;  Secretary  of  Embassy  Ohan  Bagdadlian,  Matchik  Effendi, 
Navum  Effendi,  Division  Chief  of  the  Ministry  of  Foreign  Affairs; 
Col.  Izzet  Bey,  Mr.  Parnis,  an  English  jurist. 

(From  The  Tunes,  June  13  and  14,  1878.) 
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DEBATE    IN    THE    HOUSE    OF    LORDS,    MARCH    11,     1878,    ON    THE    PRESI- 
DENCY  OF    THE    PROPOSED    CONGRESS. 

Earl  Stanhope  in  rising,  according  to  notice,  to  ask  the  Secretary 
of  State  for  Foreign  Affairs,  whether,  in  the  event  of  the  ensuing 
conference  taking  place  at  Berlin,  he  will  urge  that  under  no  circum- 
stances is  it  desirable  that  the  representative  of  either  of  the  bel- 
ligerents should  preside,  said: 

My  Lords,  I  am  aware  that  it  is  the  general  practice,  when  a  conference  or  a  congress 
takes  place  abroad,  that  the  representative  of  the  country  in  which  the  congress  is 
held  should  preside.  We  have  heard  that  the  coming  conference — if  it  is  to  be  held 
at  all — will  take  place  at  Berlin.  It  follows,  therefore,  that  Prince  Bismarck  will 
preside.  My  Lords,  I  saw  on  Thursday  last  in  the  AUegemeine  Zeitung  a  statement 
to  the  effect  that  the  condition  of  the  Prince's  health  is  such  that  he  is  not  likely  to 
fulfil  this  arduous  duty;  and,  in  that  case,  supposing  he  does  not,  what  will  happen? 
I  think,  my  Lords,  it  is  possible — ^nay,  even  likely — that  the  senior  representative 
of  the  great  powers,  Prince  Gortchakoff,  the  senior  in  age,  and  therefore  [in  experience, 
may  be  called  upon  to  take  the  chair.  I  might  be  told  this  is  most  unlikely;  but 
when  we  consider  how  long  and  intimate  a  friendship  has  existed  between  the  German 
Chancellor  and  Prince  Gortchakoff — an  intimacy  commencing  28  years  ago  at  Frank- 
fort— when  one  reflects  how  it  has  produced  the  most  tremendous  results  which  have 
ever,  altered  the  map  of  Europe,  it  is  very  important  that  some  attempts  should  be 
made  to  avert  such  a  contingency.  (Hansard,  Parliamentary  Debates,  3d  ser.,  vol. 
238,  pp.  1036-1037.) 

The  Earl  of  Derby: 

*  *  *  My  noble  friend  is  no  doubt  aware  that  generally — I  believe  invariably — 
at  alii  congresses  and  conferences  that  have  been  held  in  recent  times,  the  rule  has 
been  that  the  representatives  themselves,  on  their  first  meeting,  should  elect  the 
person  who  should  be  their  president,  and  settle  the  course  of  their  future  proceedings. 
A  further  custom  has  also  grown  up  which,  by  lapse  of  time,  has  acquired  almost  the 
force  of  a  rule,  that,  unless  there  be  a  special  reason  to  the  contrary,  the  representative 
of  the  power  in  the  capital  of  whose  country  the  conference  or  congress  is  held  is  the 
person  elected  for  the  purpose.  It  would,  therefore,  follow,  that  if  the  congress  was 
held  at  Berlin,  the  presidency  would  probably  be  offered  to  Prince  Bismarck;  and 
I  have  no  reason  to  suppose  that,  if  he  attends  the  congress  at  all,  it  would  be  his 
intention  to  decliae  it.  If  he  were  to  do  so,  I  apprehend  that,  according  to  usage, 
what  would  happen  would  be  this — that  thei  congress  would  proceed  in  the  same 
manner  as  before  to  choose  another  president.  I  ought  to  add  that,  as  far  as  I  am 
awire  or  cm  learn,  there  is  no  special  power  or  authority  attached  to  the  position  of 
the  president  on  such  an  occasion.  He  is  primus  inter  pares.  It  is  simply  an  honorary 
distinction.  Ha  has  precisely  the  same  rights  and  powers  of  dealing  with  subjects 
submitted  to  the  conference  that  any  other  member  has.    Under  those  circumstances  I 

43 


44  THE   BEELIN   CONGRESS. 

do  not  think  it  would  be  desirable  to  do  that  which  certainly  would  be  a  very  unusual 
step — to  make  it  a  condition  of  going  into  the  congress  that  special  rules  of  exclusion 
from  the  presidency  should  be  applied  to  the  representatives  of  one  of  the  powers 
principally  concerned.  I  am  not  aware  that  there  is  any  precedent  for  a  course  of 
that  kind  being  followed,  and  it  is  clear  that  no  general  rule  can  be  laid  down  for  the 
exclusion  of  the  representatives  of  the  belligerents.  There  have  been  cases,  and  there 
may  be  so  again,  of  conferences  attended  by  the  representatives  of  the  belligerent 
powers  alone,  and  if  a  universal  rule  of  exclusion  were  to  be  applied  to  them,  there 
would  be  no  person  to  preside  at  a  conference.     (Hansard,  op.  cit.,  pp.  103&-1040.) 


Appendix  III. 
(See  supra,  p.  28,  note  2.) 

Prince  Gortchakoff,  however  brilliant  he  may  have  been  at  one  time  of  his  life, 
was  not  a  man  of  business.  He  was  skillful  over  phrasing,  but  kept  always  to  gen- 
eralities, and  I  do  not  exaggerate  in  affirming  that  before  his  failure  of  health  he  was 
incapable  of  pointing  out  on  the  map,  even  approximately,  the  different  countries 
of  the  Balkan  peninsula,  or,  for  instance,  the  position  of  Kars  and  Batoum.  When 
the  prince  talked  business  he  liked  to  "tracer  les  magistrales,"  as  he  expressed  it; 
in  short,  as  he  also  said,  to  generalize.  *  *  *  I  was,  therefore,  considerably  alarmed 
when  he  informed  me  one  fine  day  that  he  had  given  up  all  other  questions  to  me, 
but  that  he  specially  reserved  that  of  Batoum  to  himself.  ■  *  *  *  He  could  deal 
with  it  directly  with  Lord  Beaconsfield.  *  *  *  The  Congress  was  drawing  to  a 
close.  *  *  *  Prince  Bismarck,  anxious  to  set  off  to  Kissingen,  endeavored  to 
bring  matters  to  a  settlement  and  questioned  me  daily  as  to  whether  an  agreement 
on  the  Asiatic  frontier  had  been  arrived  at  between  Russia  and  Great  Britain.  I 
told  him  that  Prince  Gortchakoff  had  reserved  this  negotiation  for  his  own  handling. 
I  made  the  same  communication  to  the  Marquis  of  Salisbury,  who  was  drawing  me 
very  closely,  and  he  replied  with  some  vexation:  "My  dear  Count,  Lord  Beacons- 
field  can  not  negotiate!  He  has  never  seen  a  map  of  Asia  Minor!"  *  *  *  Prince 
Bismarck  at  last  announced  that  if  we  were  not  ready  within  the  next  24  hoiu-s  he 
would  start  off.  A  few  hours  afterwards  we  heard  to  our  relief  that  a  complete  agree- 
ment had  been  arrived  at  between  Lord  Beaconsfield  and  Prince  Gortchakoff.  The 
prince  promised  to  announce  it  at  the  next  sitting  of  the  congress. 

It  must  be  stated,  in  order  to  understand  what  follows,  that  each  of  us  possessed  a 
map  of  Asia  on  which  our  etat  major  had  traced  the  frontier  of  the  treaty  of  San  Stefano 
in  one  particular  color,  and  another  line  of  different  color  to  show  the  ne  plus  ultra  of 
what  the  plenipotentiaries  could  yield  to  the  insistence  of  Great  Britain.  Needless  to 
add,  the  second  lice  was,  to  some  extent,  a  state  secret. 

This  last  assembly,  devoted  to  the  Asiatic  question,  was  a  serious  occasion.  On 
its  result  hung  the  issues  of  peace  or  war.  The  president  suggested  that  the  two 
negotiators.  Lord  Beaconsfield  and  Prince  Gortchakoff,  should  sit  side  by  side  to  point 
out  the  tenure  of  their  agreement.  The  two  gentlemen  therefore  took  their  places, 
each  one  spreading  out  before  him  a  map  traced  for  the  occasion.  We  others  stood  in' 
a  group  behind  them.  I  at  once  foresaw  the  trouble  and  confusion  that  would  ensue. 
Gortchakoff's  map  had  one  line  only,  that  of  San  Stefano,  and  the  prince  declared 
emphatically  that  "my  lord  "  had  accepted  it.  Beaconsfield,  however,  replied  to  the 
prince's  declaration  by  a  laconic  "No,  no!"  land  pointed  out,  on  his  own  map  the 
line  to  which. he  had  consented.  Now,  to  my  great  astonishment,  this  line  in  all  its 
sinuosities,  was  precisely  the  one  that  we  had  the  right  to  accept  as  the  extreme  limit 
of  our  agreement. 

The  contradiction  between  the  two  plenipotentiaries  tended  to  embitter  the  dis- 
cussion. Each  stood  obstinately  by  his  own  line,  when  Prince  Gortchakoff  got  up, 
seized  my  hand,  and  said  to  me:  "There  is  some  treachery;  they  have  had  the  map  of 
our  et,at  major." 

I  learned  afterwards  that  on  the  previous  day  Gortchakoff  had  asked  for  a  map  of 
Asia  Minor.  He  was  given  the  confidential  map  of  the  two  lines.  He  showed  it  to 
Lord  Beaconsfield,  lending  it  to  him  for  a  few  hours  so  that  Lord  Salisbury  could  see  it. 
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The  Englishmen,  noticing  a  line  that  threw  back  the  frontier  of  San  Stefano, 
had  adopted  it  for  their  own  map.  This  was  the  explanation  of  the  imagined 
treachery.    *    *    * 

The  president  of  the  Congress,  perceiving  the  two  negotiators  more  and  more 
entangled  in  their  difficulty,  ironically  suggested  compromise:  The  congress  should 
be  suspended  for  the  space  of  half  an  hour,  during  which  the  second  German  plenipo- 
tentiary. Prince  von  Hohenlohe,  should  put  the  matter  to  the  vote.  »  *  « 
Well,  the  matter  turned  to  our  advantage.  I  stood  by  the  line  of  San  Stefano,  the 
Marquis  of  Salisbury  to  the  ne  plus  ultra  traced  by  our  Stat  major.  Prince  von  Hohen- 
lohe proposed  a  middle  line  which  would  divide  that  under  dispute  into  two  equal 
parts.  I  accepted,  and  the  question  was  decided.  We  signed  the  treaty  two  days 
afterwards.  (From  Souvenirs  of  P.  Schouvaloff,  quoted  in  Hanotaxix,  Contemporary 
France,  Vol,  IV,  pp.  353-355.) 
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Sir  William  Vernon  Harcourt  on  the  principle    of    nationality 
(Hansard,  Parliamentary  Debates,  3d_ser.,  vol.  237,  pp.  1127-1130): 

*  *  *  But  what  is  the  true  principle  upon  which  you  ought  to  go  into  this 
congress?  I  think  if  you  want  to  get  a  permanent  settlement  of  Europe,  you  should 
see  what  are  the  causes  which  have  destroyed  the  previous  settlement.  The  Treaty 
of  Vienna  of  1815  was  negotiated  by  great  statesmen.  There  were  giants  in  the  land 
in  those  days;  but  they  made  a  gigantic  blunder,  and  their. work  has  failed.  The 
Treaty  of  Vienna  was  signed  12  years  before  I  was  born,  and  in  my  lifetime  I  have 
seen  every  bit  of  it  torn  into  fragments.  The  chain  first  broke  where  it  was  weakest, 
for  a  chain  is  no  stronger  than  its  weakest  link.  It  broke  in  Greece.  The  emanci- 
pation of  Greece  under  the  influence  of  England,  was  the  first  breach  in  the  Treaty  of 
Vienna.  Then  followed  the  emancipation  of  Belgium;  then  that  of  Italy;  then  came 
the  Holstein  affair,  and  then  the  break-up  of  the  German  Confederation  at  the  battle 
of  Sadowa,  and  it  was  completed  at  the  battle  of  Sedan.  Why  has  the  Treaty  of  Vienna 
failed?  Because  the  negotiations  were  founded  upon  principles  which  were  radically 
false.  It  had  relation  only  to  dynastic  arrangements  and  geographical  puzzles.  It 
was  made  to  suit  the  ambition  of  rulers,  and  it  neglected  altogether  the  interests  and 
the  sympathie!'  of  nationalities  and  populations.,  I  do  not  wonder  that  the  negotiators 
at  Vienna  made  that  mistake,  fatal  as  it  was.  When  after  the  deluge  of  the  French 
Revolution,  the  spires  of  ancient  institutions  began  to  appear  out  of  the  flood,  it  was 
not  unnatural  that  a  different  view  should  be  taken  from  what  is  taken  now;  but  the 
edifice  was  built  of  untempered  mortar;  it  has  broken  down,  and  it  now'lies  ip  ruins. 
What  is  it  that  has  broken  down  that  edifice;  what  is  it  that  has  worked  like  leaven 
in  the  lump;  what  is  it  that  has  destroyed  the  Treaty  of  1815?  It  is  the  principle  of 
nationalities.  What  is  it  that  has  made  Prince  Bismarck  so  strong  in  Europe?  It  is 
not  his  armies,  great  as  they  are;  but  it  is  because  he  has  had  the  courage  and  the 
wisdom  to  grasp  the  principle  of  nationalities,  by  which  he  has  ground  his  potentates 
to  powder.  What  is  it  that  has  made  Austria  so  weak?  It  is  because,  by  the  very 
conditions  of  her  existence,  she  is  the  enemy  of  the  principles  of  nationality  and 
autonomy.  What  has  made  Russia  so  weak?  Her  treatment  of  Poland.  What  has 
made  her  so  strong?  Because  she  is  the  vindicator  of  oppressed  races.  ["Oh!"]  Is 
she  not  strong?  Is  she  not  the  vindicator  of  oppressed  races?  You  dislike  the  Slavs. 
I  do  not  know  why.  I  daresay  you  know  as  much  about  them  as  I  do.  The  Slavs 
are  a  great  nationality.  You  can  not  extinguish  them.  They  have  their  rights  and 
their  sympathies,  and  whether  you  like  them  or  not  they  will  assert  their  existence. 
*  *  *  England  may  appear  at  that  conference  in  a  character  in  which  she  would 
surpass  the  influence  of  Russia,  for  she  might  be  the  champion,  not  of  one  race,  but  of 
all  the  races  there.  I  have  heard  a  whisper  of  an  Austrian  alliance.  Well,  Sir, 
Austria  has  not  had  a  fortunate  history  in  modern  Europe.  And  why?  Because, 
from  the  conditions  of  her  existence,  she  has  been  opposed  to  the  principle  of  national- 
ities, and  her  Empire  has  broken  away.  Therefore  it  is  that  she  has  been  obliged  to 
have  a  dual  Government  and  a  dual  policy.  I  should  be  glad  that  Her  Majesty's 
Government  should  have  the  alliance  of  Austria  for  objects  which  England  can  desire 
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and  approve — for  fhe  protection  of  Constantinople,  for  the  preservation  of  the  freedom 
of  the  navigation  of  the  Straits  and  of  the  Danube;  but  if  you  are  going  to  purchase 
that  a}liance  by  aiding  her  in  paring  down  the  autonomy  of  the  Christian  Provinces 
of  Turkey — it  that  is  what  you  desire,  then  1  have  a  right  to  say  that  that  is,  a  policy 
not  worthy  of  the  English  nation.  I  had  hoped  .*  *  *  that  Her  Majesty's 
Government  would  appear  at  the  congress  as  the  champion  of  those  who  have  no 
power  to  defend  themselves — I  mean  the  Greek  nationality.  But  what  is  the  policy 
on  which  you  ask  our  confidence?  This  is  far  more  important  than  all  these  party 
squabbles,  "because  this  is  the  question  on.  which  the  permanent  peace  of  Europe 
depends,  and  upon  which  the  future  of  England  must  rest.  I  hope,  therefore,  that 
before  the  end  of  this  debate,  we  shall,  hear  from  Her  Majesty's  Government  *  *  * 
what  is  the  spirit  in  which  you  are  going  to  the  conference.  Are  you  going  to  endeavor 
to  save  out  of  the  wreck  some  miserable  fragment  of  a  ruined  system;  or  are  you  going, 
as  you  ought  to  go,  to  call  a  new  world  into  existence,  to  repair  the  scandals  of  the  old? 
Are  you  going  to  this  conference  in  the  spirit  of  Castlereagh  or  in  the  spirit  of  Canning? 
That  policy,  which  began  by  emancipating  the  Greeks,  I  hope  you  are  not  going  to 
mar  it,  as  the  policy  of  Canning  was  marred  by  the  Duke  of  Wellington  and  Lord 
Aberdeen.  That  is  a  question  we  have  a  right  to  ask  before  assenting  to  give  you 
our  confidence  on  the  money  which  you  say  is  required  to  strengthen  you  in  the 
negotiations    *    *    *. 


Appendix  V. 


The  following  excerpt  from  The  Times  (July  9,  1878)  indicates  just 
how  far  the  principle  of  nationahty  was  considered  in  the  Batoum 
question  and  generally  in  all  questidns  before  the  Congress : 

The  Agence  Russe  says : 

"At  no  stage  of  the  deliberations,  even  when  the  question  raised  was  that  Russia 
should  concede  the  Balkan  range  as  the  frontier  of  Turkey,  have  there  been  such 
numerous  discussions,  pourparlers,  and  interviews  between  the  Russian  and  English 
plenipotentiaries  as  have  been  required  for  the  settlement  of  the  Batoiun  question 
*  *  *.  Nevertheless,  at  the  meeting  of  the  Commission  and  the  interviews  held  on 
Saturday,  the  question  had  already  made  progress  toward  solution.  An  agreement 
had  been  come  to  upon  the  subject  of  making  Batoum  a  free  port  and  upon  the  words 
"an  essentially  commercial  port,'  but  yesterday  Lord  Salisbury,  at  an  interview  with 
Prince  Gortchakoff,  brought  forward  the  subject  of  the  Lazes,  a  population  numbering 
in  all  40,000,  of  whom  there  are  only  15,000  in  the  territory  which. Russia  is  to  receive. 
Lord  Salisbury  aaked  that  in  the  cession  to  be  made  to  Russia  the  territorj'  occupied 
by  these  Lazes  should  not  be  included  in  consequence  of  the  declarations  made  by  them 
in  their  recent  address  to  the  British  Parliament  that  they  would  not  submit  to  the 
Russian  authorities.  His  lordship  based  his  argument  upon  the  principle  of  nationali- 
ties and  plebiscites,  which  he  said  the  Congress  had  up  to  the  present  made  the  bases 
of  its  deliberations.  Prince  Gortchakoff  replied  that  the  Congress,  on  the  contrary, 
had  in  nowise  respected  this  principle  either  as  regards  the  Bulgarians  or  the  Greeks. 
His  Highness  added  that  as  the  territory  in  question  was  adjacent  to  the  town  of  Batoum 
itself,  the  arrangement  proposed  by  Lord  Salisbury  would  be  a  constant  cause  of  con- 
flict, especially  in  view  of  the  shameful  trade  in  Circassian  women  and  children  for 
the  harems  of  Constantinople.  Prince  Gortchakoff  further  argued  that  the  address 
alluded  to  possessed  no  significance,  as  it  was  promoted  by  the  British  consuls.  Lord 
Beaconsfield,  it  is  said,  subsequently  stated  with  more  precision  the  essence  of  the 
demands  made  by  Lord  Salisbury,  and  a  compromise  appears  to  have  been  the  result. '  '• 
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Beaconsfield's  threatened  withdrawal  from  the  Congress,  as  told 
by"A;'N.' Cilflimiag  in' The  Nineteenth 'Csnturf  a;nd''''After,"'JTll'y; 
t&05;p£iges8S-d'0:'    ^''      "      ■"'■     ■■■■'"-''•>'.     i-     •— ^       ^-i 

On  the  morning  after  that  decision  [adjournment  to  await  the  Russian  answer  on 
Bul^ria]  Lord  Bfeaconsfield  cairie  into  my  room.'  He  saldr  "r'hare'been'thihkia^ 
ciVferthis  matter  vefysefiously  most  of  the  night;  and  I  haYe  quite  faiade  upmy  mind 
what  to  do.-  Itseems  td  ttieimpossible  for  Riissia  to  eoncedethese'pbin'ts,  and,'  it  th-fey 
refuse,  I  have  sketched  out  my  plan:  We  will  Tetiirn  to  England' at  dnce.  My  desire 
*s,  if  possible,  to  get  to  London  upon  Sunday  night  and  to  have  a  good  night's  rest. 
On  Monday  morning  I  shall  go  down  to  bsborne — or  Windsor — and  after  lunch  I 
propose  to  lay  my  report  before  Her  Majesty.  A  declaration  of  war  with  Russia  will 
follow.  Kindly  make  the  necessary  arrangements  for  our  journey . ' '  "I  rang  for  a  Brad- 
shaw,"  said  Lord  Rowton,  "and  spent  some  time  in  studying  it.  I  found,  as  a  matter 
of  fact,  that  it  would  be  impossible  for  us  to  carry  out  Lord  Beaconsfield's  plan.  The 
trains  did  not  suit.  We  could  only  get  to  London  on  the  Sunday  night  if  we  took  a 
special  train  from  Cologne.  Accordingly,  without  any  hesitation,  I  wrote  out  a  tele- 
gram to  the  station  master  at  Cologne — whom  I  happened  to  know — a  colonel  some- 
body— ^they  are  all  old  military  officers  in  Germany — ordering  him  to  have  a  special 
train  ready  for  Lord  Beaconsfield  and  myself  at  such  and  such  an  hour  on  the  speci- 
fied day. 

"You  may  be  surprised  to  hear  it,  but  that  telegram  was  the  turning  point  of  the 
whole  affair.  The  next  day  or  the  day  after  I  was  walking  along  a  few  yards  from 
our  hotel  when  I  met  Prince  Bismarck  driving  in  an  open  carriage.  He  stopped  it 
and  asked  me  where  Lord  Beaconsfield  was.  I  told  him  that  he  was  in  the  hotel, 
and  Prince  Bismarck  asked:  'Can  I  see  him?'  'Yes,'  I  replied.  Then  he  pulled 
Out  his  watch  and  said:  'Look  here;  at  the  present  moment  it  is  12  minutes  to  4, 
and  I  am  due  with  my  prince  at  the  palace  at  4  o'clock.  I  wish  to  see  Lord  Beacons- 
field, and  I  shall  go  up  to  him,  but  I  wish  you  to  come  to  us  at  5  minutes  to  4  sharp 
and  announce  to  me  the  exact  time.'  We  went  along  to  the  hotel,  and  I  showed 
him  up  to  Lord  Beaconsfield's  room.  Punctually  at  5  minutes  to  4  I  knocked  on 
the  door.  When  I  went  in,  the  two  were  talking  about  the  horribly  bad  paving  of 
the  Wilhelmstrasse.  I  begged  their  pardon  and  told  Prince  Bismarck  that  it  was 
5  minutes  to  4.  He  bowed  and  thanked  me  and  I  left  the  room.  In  two  minutes 
the  door  opened.  Prince  Bismarck  came  out,  got  into  his  carriage,  and  drove  away. 
He  would  reach  the  palace  punctually  at  4  o'clock.  I  went  in  to  Lord  Beaconsfield 
and  apologized  for  having  intruded.  He  said,  'Don't  mention  it,  my  dear  Corry; 
you  no  doubt  had  a  very  good  reason  for  what  you  did.  But  a  very  curious  thing 
occurred.  The  moment  after  you  left  the  room  Bismarck  turned  sharply  to  me. 
We  had  been  talking  on  indifferent  subjects  before,  but  now  he  said:  'Lord  Beacons- 
field, do  these  four  points  really  represent  England's  ultimatum  to  Russia?'  And 
I  said,  'Yes;  they  do.'  . 

"The  Congress  met  again  for  a  final  decision  on  this  matter  at  the  appointed  tune. 
Whilst  the  meeting  was  going  on  I  waited  outside  as  usual .     After  a  sitting  of  a  couple 

51 


CONFIDENTIAL 

FOR  OFFICIAL  USE  ONLY 

THE  PROGRAM  OF 
THE  FREEDOM  OF  THE  SEA 

A  POLITICAL  STUDY  IN 
INTERNATIONAL  LAW 


By 
'    CHRISTIAN  MEURER,  LL.  D.,  PH.  D. 

Privy  Aulle  ConnoUlor,  Professor  of  Law  at  the  University  of  Wilrzburg 


Translated  from-the  German 

by 
LEO  J.  FRACHTENBERG 


WASHINGTON 

GOVERNMEm'  PRINTING  OFFICE 

1919 


1 


CONFIDENTIAL 

FOR  OFFICIAL  USE   ONLY 

THE  PROGRAM  OF 
THE  FREEDOM  OF  THE  SEA 

A  POLITICAL  STUDY  IN 
INTERNATIONAL  LAW 


By 
CHRISTIAN  MEURER,  LL.  D.,  PH.  D. 

Priry  Aulic  Councillor,  Professor  of  Law  at  the  University  of  Wttrzburg 


Translated  from  the  German 

by 
LEO  J.  FRACHTENBERG 


WASHINGTON 

GOVERNMENT  PRINTING  OFFICE 

1919 


CONTENTS. 


Page. 
Introduction •. 5 

§1.  The  historical  origin,  disappearance,  and  revival  of  the  principle  of 

the  freedom  of  the  sea 5 

§2.  The  principle  of  the  freedom  of  the  sea  in  times  of  war,  its  violation, 

and  the  problem  of  its  restoration 17 

Chapter  I.   The  light  of  capture  at  sea : 

§3.  The  past  and  the  present 29 

§4.  The  problem  of  the  future 3& 

Chapter  II.   The  rights  of  blockade  and  mine-laying : 

§5.  The  right  of  blockade  and  the  En^jhsh  blockade 51 

§6.  The  postulate  of  the  future 55- 

Chapter  III.  The  right  of  contraband: 
Section  I.  The  one-sided  point  of  view 

§7.  The  exaggeration  of  the  right  of  contraband 65 

§8.  The  neutral  point  of  view 69 

Section  II.  An  adjustment  of  interests 

§9.  The  leading  principle 74 

§10.  Absolute  contraband 76 

§11.  Conditional  contraband 86 

Conclusion 95 

,  Supplement 103 

3 


INTRODUCTION. 


§1.  THE  HISTORICAL   ORIGIN,   DISAPPEARANCE,   AND   REVIVAL 
OF  THE  PRINCIPLE  OF  THE  FREEDOM   OF   THE   SEA. 

I.  Eoman  law  has  already  reduced  the  principle  of  the  freedom 
of  the  sea  ^  to  a  legal  formula,  according  to  which  the  sea  is  "  com- 
mune omnium  " ;  ^  that  is  to  say,  the  common  property  of  all. 

All  things  that  constitute  common  property  (res  communes  om- 
nium) are  determined  by  some  negative  and  affirmative  character- 
istics. As  a  first  consideration,  every  exclusive  domination,  each 
special  privilege,  is  excluded.  This  quality  of  a  "res  nuUius"  (a 
thing  belonging  to  no  one  in  particular ),2  exhibiting  the  peculiarity 
of  even  rendering  impossible  a  future  capacity  for  occupation,  finds 
its  necessarily  affirmative  complement  in  a  "  usus  publicus  "  (the 
principle  of  a  public  utility)  :  "  the  sea  is  open  to  all "  (Ulpian) ; 
that  is  to  say,  all  manldnd  has  the  right  in  common  to  use  the  seas. 
Everybody  is  fully  entitled  to  its  use,  being  limited  only  by  the  per- 
fectly equal  right  of  others. 

According  to  the  Eorhan  conception,  this  public  use  is  founded 
upon  the  "  natura  "  (nature)  :  it  rests  upon  natural  law  (ius  naturale) , 
or,  what  is  the  same  in  this  case,  upon  the  "  law  of  nations "  (ius 
gentium). 

In  Roman  law  the  public  use  is  stamped  distinctly  as  a  purely 
private  right,  and  is  safeguarded  by  an  action  for  personal  injury 
(actio  iniuriarium) .  The  Romans  did  not  quite  possess  the  right 
understanding  for  the  common-law  aspect  of  this  question;  while 
their  hatred  for  foreigners  rendered  them  totally  unprepared  for  the 
principle  of  international  law.  For  that  reason  a  common  partici- 
pation on  the  part  of  the  states  is  absolutely  foreign  to  Roman  law. 

The  public  use,  to  the  juridical  construction  and  legal  nature  of 
which  the  Romans  did  not  give  a  single  thought,  is  not  confined,  how- 

1  Cp.  with  "  Die  Entwickelung  der  Theorle  der  Meeresfreiheit "  (The  Development  of 
the  Theory  of  the  Freedom  of  the  Sea),  Wiirzburg  University  Dissertation,  1913;  van 
Calker,  "Das  Problem  der  Meeresfrelhelt  und  die  deutsche  VolkerrechtspoUtlk "  (The 
Problem  of  the  Freedom  of  the  Sea  and  German  International  Policies),  1917,  p.  5  ff. ; 
Stier-Somlo,  "  Die  Freiheit  der  Meere  und  das  Volkerrecht "  (The  Freedom  of  the  Seas 
and  International  Law),  1917,  p.  34  ff. 

!i§§  1  and  5  J.  2,  1 ;  reg.  2  §  1  D  1,  8  (Marclan)  ;  reg.  3  §  1  D  43,  8  (Celsus)  ;  reg. 
13   §   7  D  47,   10   (Ulpian). 

» According  to  Schticking  (per  Dauerfriede,  p.  54),  only  the  open  sea  is  a  res  nullius 
(a  tiling  belonging  to  no  one  in  particular). 
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ever,  to  the  "  sea  "  alone,  but  includes  likewise  "  on  this  account  the 
shores  of  the  sea"  (per  hoc.litora  maris)  :^ 

No  one  shall  therefore  be  prevented  from  access  to  the  sea 
as  long  as  he  spares  the  villages,  monuments,  and  buildings,  for 
these,  unlike  the  sea,  do  not  come  under  the  law  of  nations. 
(Nemo  igitur  litus  maris  accedere  prohibetur,  duni  tamen  villis 
et  monumentis  et  aedificiis  abstineat,  quia  non  sunt  iuris  gentium 
sicut  et  mare.)^ 

The  law  of  nations  also  states  that  the  use  of  the  shores  is 
public,  just  as  that  of  the  sea  itself.  (Litorum  quoque  usus  pub- 
licus  ius  gentium  est,  sicut  ipsius  maris.  )^    ■ 

Even  the  harbors,  constituting  the  natural  boundaries  of  the  sea, 
were  regarded  by  Eoman  law  as  institutions  subject  to  public  use 
(publica) : 

Similarly,  the  right  to  fish  in  the  harbor  is  free  to  all.  (Ideo- 
que  ius  piscendi  omnibus  commune  est  in  portu.)* 

The  right  of  "  access  to  the  seashore  "  ^  is  mentioned  explicitly  and 
conspicuously  in  the  legal  Sources  as  a  logical  consequence  of  the 
public  use  of  the  shore.  Naturally,  access  by  land  finds  its  counter- 
part in  a  landing  from  the  sea.°  The  latter  stands  even  practically 
in  the  foreground  and  is  a  matter  of  course.  For  that  reason,  de 
Lapradelle,  too,  speaks  in  the  same  sense  of  a  "  droit  d'acces  "  ("  right 
of  access  ")  on  the  part  of  the  ships.'' 

Eoman  law  testifies  to  the  international  function  of  the  seas  as  an 
intermediary  between  nations  by  granting  to  ships  the  use  of  the 
seashore. 

Of  course,  opinions  varied  as  to  the  legal  aspects  of  the  "  public 
shores."  The  jurist  Neratius  placed  the  shores  on  an  equal  footing 
with  those  things — ■ 

That  are  derived  in  the  first  place  from  nature  and  have  not 
become  thus  far  the  property  of  anyone  else.  (Quae  primum 
a  natura  prodita  sunt  et  in  nulliusadhuc  dominium  pervenerunt.) 

But  at  the  same  time  he  objected  explicitly  to  placing  them  on  an 
equal  plane  with  the  public  things, 

that  constitute  the  patrimony  of  the  entire  nation    (quae  in 
patrimonio  sunt  populi).' 

On  the  other  hand,  Celsus  states : 

I  maintain  that  the  shores  over  which  the  Roman  people 
have  control  belong  to  the  Eoman  nation.     (Litora  in  quae 

1  Keg.  2  §  1  D  1,  8.     Similarly  reg.  3  §  1  D  43,  8 ;  reg.  13  §  17  D  47,  10 

=  §  1  J.  2,  1. 

»  §  5  J.  2,  1. 

♦  §  2  J.  2,  1. 
,    =  §  1  J.  2,  1 ;  reg.  4  D  1,  8. 

"  Arg.  reg.  1,  5  pr.  D  1,  8. 

'Annualre  de  I'Institut  de  droit  international  (Yearbook  of  the  Institute  of  Inter- 
national Law),  1910,  vol.  23,  p.  417, 

»Reg.  14  D  41,  1. 
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populus  Eomanus  imperium  habet,  populi  Eomani  esse  arbi- 
tror.)^ 

Authoritative  utterances  are  missing  concerning  the  effect  of  this 
control,  respectively,  the  kind  of  public  use,  not  to  mention  utterances 
concerning  the  combination  of  both ;  but  through  the  stress  laid  upon 
the  word  "control,"  the  way  was  indicated  that  later  on  was  to 
serve  as  a  basis  for  state  law  and  for  international  law.^ 

II.  The  freedom  of  the  sea  was  lost  again.  Even  for  this  loss 
Eoman  law— and  particularly  the  Imperial  law— prepared  the 
ground.  To  the  ears  of  Emperor  Antoninus  there  came  the  com- 
plaint of  a  certain  Eudaemon  of  Nicomedia,  who,  after  a  shipwreck 
on  the  Cycladic  Islands,  fell  into  the  hands  of  sea  pirates ;  by  refer- 
ring to  a  certain  law  of  Augustus,  Emperor  Antoninus  ordered  a 
settlement  of  the  case  in  accordance  with  the  lex  Ehodia  de  iactn,  at 
the  same  time  using  the  following  expression : 

While  I  am,  indeed,  the  ruler  of  the  world,  the  law  is  the 
master  of  the  sea.  (Ego  quidem  mundi  dominus,  lex  autem 
maris.)' 

This  proud  expression  of  the  Emperor  served  as  a  basis  for  restor- 
ing, in  the  Middle  Ages,  the  principle  of  the  freedom  of  the  sea. 
Accordingly,  the  Emperor  of  the  Holy  Eoman  Empire  of  the  German 
nation,  who  claimed  also  the  mastery  of  the  world,  expressed  in  his 
title  that  he  was  likewise  "  King  of  the  Ocean  " ;  and  all  sea  powers 
followed  this  example  by  pretending  to  be  the  sovereign  rulers  of 
the  adjoining  seas.  This  became  of  special  significance  in  the  days 
of  the  great  discoveries.  Popes  Nicolas  V,  Alexander  VI,  and  Julius 
II,  attempting  to  play  the  role  of  Antoninus,  and  proceeding  upon  the 
theory  of  a  world  mastery  that  resulted  from  the  combustions  created 
by  the  crusades,  distributed  once  more  the  seas  among  the  nations  of 
the  world,  drawing  at  the  same  time  rather  rough  dividing  lines  for 
the  sovereignty  over  the  seas.*  Up  to  modem  times  the  freedom  of 
the  sea  slumbered  the  sleep  of  the  Sleeping  Beauty,  until  there  ap- 
peared from  Netherlands  the  knight  whose  kiss  awakened  her  once 
more. 

III.  The  reawakening  of  the  principle  of  the  freedom  of  the  sea 
was  brought  about  by  Hugo  Grotius.  During  the  conflict  of  foreign 
policies  between  the  sea  powers,  and  in  defense  of  the  oversea  inter- 
ests of  his  own  native  country,  Holland,  he  took  once  more  recourse 
to  the  principles  of  Eoman  law  and  succeeded  in  gaining  prevalence 
for  them. 

»  Reg.  3  pr.  D  43,  8. 

2  Compare  also  Wlndscheid,  Pand.  I,  §  146. 

'Eeg.  9  D  14,  2  (Volusiua  Maeclanus). 

*Tlius  after  the  great  discoveries  In  1493,  Pope  Alexander  VI  simply  drew  a  line  ex- 
tending from  the  Azores  to  the  Cape  Verde  Islands,  assigning  to  the  Spaniards  the  seas 
lying  to  the  west  and  to  the  Portugese  those  lying  to  the  east. 
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1.  The  problem  of  the  restoration  of  the  freedom  of  the  sea. — Spain 
and  Portugal,  united  since  1580,  became  opposed  in  the  far  East 
Indies  by  Holland,  which  after  the  founding  of  the  Dutch  East 
Indian  Company  that  took  place  in  1602  was  compelled  to  defend 
her  colonies  in  Java  against  threatening  dangers  and  particularly 
against  Spanish-Portuguese  domination  in  the  East  Indian  waters. 
In  those  days  of  political  high  tension  Grotius  stepped  into  the 
arena  as  a  patriot  with  two  pamphlets,^  in  which  he  picked  to  pieces 
the  Portugese  claims  to  the  Indian  Ocean,  rejected  the  papal  decision 
as  constituting  no  legal  title,  and,  taking  Roman  law  as  a  start- 
ing point,  proclaimed  the  principle  of  the  freedom  of  the  sea,  which, 
to  be  sure,  seemed  imperative  to  the  safety  of  Dutch  interests  in 
northern,  central,  and  south  America,  where  the  Dutch  had  likewise 
gained  a  footing. 

The  above-mentioned  works  of  -Grotius  were  directed  expressly 
against  Spain  and  Portugal.  However,  the  attack  was  felt  by  still 
another  sea  power  which  had  just  thrown  out  the  gauntlet  to  Hol- 
land and — though  only  after  a  long  fight — had  replaced  Dutch  mari- 
time domination  in  exactly  the  same  manner  as  Spain  and  Portugal 
had  been  compelled  previously  to  give  way  to  the  Dutch;  the  sea 
power  in  question  was  England.^  How  clearly  England  perceived 
the  Dutch  threat  directed  against  her  sovereignty  over  the  seas  that 
surrounded  England  (mare  anglicanum  circumquoque,  narrow  seas) 
may  be  easily  deduced  from  the  fact  that  the  English  King,  Charles  I, 
demanded  the  punishment  of  Grotius  as  well  as  the  suppression  of 
his  pamphlet  and  (lo  and  behold !)  even  threatened  with  a  refutation. 
The  first  refutation  appeared  in  1613  and  was  written  by  Albericus 
Gentilis.  It  bore  the  following  title :  "  Hispanicae  advocationis  libri, 
in  quibus  illustres  quaestiones  maritimae  ^cundum  ius  gentium 
et  hodiernam  praxim  nitide  perlustrantur "  (Books  of  Spanish 
Legal  Assistance,  wherein  Important  Maritime  Problems  as  well  as 
the  Law  of  Nations  and  present-day  Usages  are  Splendidly 
Surveyed) . 

However,  wider  recognition  was  gained  by  a  pamphlet  by  Selden, 
which,  dedicated  to  King  Charles,  was  written  in  1618  and  printed  in 
1635,  and  which  proved  to  be  a  counterpamphlet  by  the  mere  wording 
of  its  title.   This  title  reads  as  follows :  "  Mare  clausum  seu  de  dominio 


»"De  lure  praedae  "  (The  Eight  of  Booty),  1605  (discovered  as  late  as  1864  and 
printed  In  1868) .  Also  "  Mare  llberum  slve  de  lure  quod  Batavls  competit  ad  Indicana 
commerda  dlssertatlo  "  (The  Open  Sea  or  a  Discourse  upon  the  Laws  Needed  by  the 
Dutch  In  the  Pursuit  of  their  Commercial  Relations  with  India),  1609  (at  first  pub- 
lished anonymously;  publication  under  the  author's  name  took  place  In  1616).  This 
pamphlet  Is  appended  at  the  present  to  the  Barbeyrac  edition  of  the  principal  work  "  De 
mare  belli  ac  pads,"  1720,  which  is  used  by  me  exclusively. 

«As  early  as  1609  Wellwood  attempted  to  demonstrate  in  his  book  "  De  Dominio 
Maris"  (The  Domination  of  the  Sea)  the  private  character  of  property  on  the  sea 
and  England's  sovereignty  over  the  surrounding  seas. 
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maris  libri  duo  "  (The  Closed  Sea  or  Two  Books  concerning  the  Eule 
over  the  Sea).^ 

Charles  I  communicated  Selden's  doctrines  to  the  Dutch  Govera- 
ment,  and  Cromwell  ordered  them  to  be  translated  into  English. 
Selden,  too,  did  not  recognize  the  papdl  decrees  as  constituting  title 
to  the  mastery  over  the  sea,  and  he  rejected  for  that  reason  the 
Portugese  claims  to  the  East  Indian  waters;  but  he  was  the  more 
emphatic  in  laying  claim  to  a  natural  and  international  law,  which 
gave  to  the  King  of  England  the  mastery  over  the  seas  surrounding 
Britain.  However,  he  was  not  painfully  accurate  in  the  calculation 
of  the  exact  extent  of  the  environs.  Thus  the  English  waters  found 
no  nearer  boundaries  than  at  Cape  Finisterre  and  on  the  opposite 
shores  of  America  and  Greenland.  I  can  not  agree  with  Bonfils  that 
Selden  proved  himself  a  better  logician  than  Grotius,^  but  I  heartily 
concur  with  the  famous  Frenchman  in  his  assertion  that  he  (Selden) 
had  given  a  strong  impetus  to  English  national  consciousness. 

His  book  bears  singular  testimony  to  the  bold  plan  of  sea 
domination  that  is  being  pursued  to  this  very  day  with  the  ten- 
acious perseverance  inborn  in  the  Anglo-Saxon  and  which  ex- 
plains the  manifold  encroachments,  injustices,  and  violations  on 
the  part  of  England,  without,  however,  justifying  them  in  the 
least.^ 

A  free  sea  and  a  closed  sea  became  now  for  a  long  time  the  slogan 
of  the  various  parties.  Spanish,  Portuguese,  and  German  writers,  too, 
played  national  politics  and  took  part  in  this  literary  campaign  on 
the  side  of  a  closed  sea.  Everywhere  purely  political  products  were 
involved,  merely  dressed  in  the  garments  of  international  law.  Even 
the  writings  of  Grotius — in  so  far  as  their  object  was  concerned — 
were  political  works,  but  being  based  upon  Eoman  law  and  because 
of  their  ardent  desire  to  liberate  the  whole  world,  they  gained  a 
permanent  value.     Not  everything  that  has  been  cited  by  Grotius 

1  The  course  of  the  argumentation  and  the  contents  are  given  by  Selden  himself  on  the 
back  of  the  title  page  (I  am  using  the  London  edition  of  1636),  as  follows: 

Libro  Prime,  Mare,  ex  Jure  Naturae  seu  Gentium,  omnium  Hominum  non  esse  Com- 
munem,  sed  Dominll  privati  seu  Proprietatis  capax,  pariter  ao  Tellurem,  esse  demon- 
stratur. 

Secundo  Serenlssimum  Magnae  Brltauniae  Begem  Maris  circumflui,  ut  individuae 
atque  perpetuae  Imperil  Britannic!  appendicis  Domlnum  esse,  asserltur. 

Pontus  quoque  serviet  illi. 

(In  the  first  volume  proof  is  furnished  that  neither  by  the  laws  of  nature  nor  by  those 
of  nations  la  the  sea  the  property  of  all  mankind,  but  that  It  is  susceptible  to  private 
domination  or  ownership,  in  the  same  manner  as  the  land.) 

(In  the  second  volume  it  is  asserted  that  the  most  illustrious  King  of  Great  Britain  and 
of  the  surrounding  sea  is  its  master  who  holds  it  as  an  indivisible  and  perpetual  addi- 
tion to  the  British  Empire.) 

(The  Black  Sea  too  will  eventually  come  under  his  rule.) 

2  Bonflls-Grah,  V81kerrecht,  p.  311.  It  can  be  only  said  that  Selden  recognized  very 
well  the  weak  points  in  Grotius'  argumentation  ;  but  on  the  other  hand,  he  is  an  expert 
In  completely  shoving  into  the  background  the  lofty  Idea  which  Grotius  had  in  mind 
and  which  was  to  liberate  the  nations  of  the  world. 

=  Loc.  clt. 
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against  the  ownership,  character,  and  sovereign  capacity  of  the  sea 
was  able  to  stand  the  acid  test  of  criticism.^  The  impossibility  of 
justifying  and  limiting  the  sovereignty  and  likewise  the  inexhausti- 
bleness  of  the  sea  are  assertions  that  partly  need  to  be  demonstrated 
and'  are  partly  lacking  the  force  of  proof.  But  the  effect  of  an  im- 
portant discovery  was  created  when  he  proclaimed  once  more  the 
following  principle  of  Eoman  law :  the  sea  is  common  property  (res 
communis  omnium) ;  it  is  necessary  to  the  commerce  between  nations 
and  for  that  reason  its  use  must  be  made  possible  for  all  States  and 
nations.  The  proclamation  of  the  "  international  character  of  the 
high  sea  "  ^  constitutes  an  act  of  humanity. 

Later  on  the  absence  of  a  "legal  conclusiveness"  was  felt,'  it  be- 
ing pointed  out  that  the  presentation  lacked  in  a  "  legal  argumenta- 
tion." *  Of  course,  the  need  for  and  indispensableness  of  a  certain 
thing  do  not  yet  constitute  a  legal  title  to  posession ;  I  am  not  going 
to  defend  in  the  present  work  such  undue  haste  in  argumentation. 
But  the  law  of  nature  has  worked  since  times  immemorial  accord- 
ing to  the  principle  to  simply  pass  off  something  as  a  law  that  was 
worthy  of  becoming  a  law,  thereby  most  effectively  giving  rise  to  its 
origin.  The  needfulness  of  the  sea  to  the  commerce  of  the  world 
did  not  yet  constitute  title  to  the  freedom  of  the  sea,  but  it  became 
the  motive  for  its  introduction.  The  legal  title  to  the  freedom  of  the 
sea  lies  solely  in  the  consent  of  the  States.  And  this  consent  was  ob- 
tained only  through  the  efforts  of  Grotius  and  took  lasting  root  in 
Eoman  law,  to  which  the  world  attributes  readily  the  character  of 
international  law.  The  customary  law  of  nations  constitutes  the 
legal  title  to  the  freedom  of  the  sea.  The  free  sea  of  Grotius  par- 
takes somewhat  of  the  charm  of  the  thought  of  liberation  which 
achieved  its  purpose  in  the  community  of  nations  and  in  it  acquired 
validity. 

Hugo  Grotius  also  took  up  the  doctrine  of  the  freedom  of  the  sea 
in  his  principal  work  "De  iure  belli  ac  pacis"  (The  laws  of  war 
and  peace),  1625,  which  gained  universal  recognition  and  won  for 
the  author  the  title  of  father  of  international  law. 

In  this  work  he  asserted : 

mare  sumtum  aut  sub  ratione  integri  aut  sub  ratione  prae- 
cipuarum  partium,  in  proprium  ius  abire  non  posse." 

Whereas  Roman  law,  he  goes  on  to  say,  always  insisted  that: 

the  sea  must  never  be  seized  by  any  nation  (ne  mare  a  populis 
occuparetur).^ 


'  Compare  particularly  Stler-Somlo,  p.  50  fE. 

^Nlemeyer,  Prinzlplen  des  Seekrlegsrechtes  (The  Principles  of  the  Rules  of  Naval 
Warfare),  p.  18. 

»  Stoerk  In  v.  Holtzendorff's  Handbuch  des  V81kerrechtes  (Handbook  of  International 
Law),  II,  485. 

*  Stler-Somlo,  p.  54. 

"  II  c.  2  §  3. 

» II  c.  3  §  9. 
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-The  sea,  we  read  further  on,  is  common  property  (omnium  com- 
mune), and  this  does  not  mean  "  common  property  belonging  to  the 
Eoman  nation  "  (commune  civium  Romanorum)  but,  as  is  explained 
by  Theophus,  "  common  property  of  all  the  people."  He  further- 
more reminds  his  readers  of  the  doctrine  promulgated  by  Ulpian: 
"According  to  the  laws  of  nature,  the  sea  is  open  to  all "  (mare  om- 
nibus natura  patere). 

The  contradiction  between  Neratius  and  Celsus  mentioned  on  page 
4  he  explains  as  follows : 

This  contradiction  disappe&.rs  if  we  remember  that  Neratius 
is  speaking  of  the  shore  only  in  so  far  as  its  use  is  necessary  to 
the  navigators  or  to  those  who  sail  by  it.  Celsus,  on  the  other 
hand,  speaks  of  the  shore  when  seized  for  perpetual  use,  for 
example,  for  the  purpose  of  erecting  on  it  a  permanent  building ; 
for  this,  as  Pomponius  teaches  us,  was  obtained  only  by  applica- 
tion to  the  judg^e,  as  also  the  I'ight  of  building  on  the  sea,  that  is 
to  say,  on  the  side  nearest  to  the  shore  and  which  became,  so  to 
speak,  an  addition  to  the  shore.  (Neratium  de  littore  loqui, 
quatenus  usus  eius  navigantibus  aut  praetervehentibus  est  neces- 
sarius.    Celsum  vero  quatenus  ad  utilitatem  perpetuam  assumitur, 

?uta  ad  aedificium  permanens :  quod  a  praetore  impetrari  solere 
'omponius  nos  docet,  ut  et  ius  aedificandi  in  mari,  id  est  in  parte 
littori  proxima  et  quae  littori  quasi  accensetur.)^ 

This  book  of  Grotius  spread  the  doctrine  of  the  freedom  of  the 
sea  throughout  the  entire  world. 

In  the  freedom  of  the  sea  Grotius  defended  the  interests  of  man- 
kind against  the  narrow-minded  national  policy  of  the  Portuguese 
and  English.  There  could  be  no  doubt  as  to  the  final  victory  of  his 
principles. 

In  so  far  as  England  is  concerned,  her  course  was  determined  in 
this  matter,  as  in  all  other  cases,  solely  by  her  national  interests  and 
for  that  reason  she  even  interceded  occasionally  for  the  freedom  of 
the  sea. 

This  selfsame  England,  which  asserted  her  claim  to  the  ownership 
and  sovereignty  over  the  narrow  seas,  declared,  for  example,  in 
1580,  through  the  medium  of  Queen  Elizabeth : 

Neither  nature  nor  public  interest  permit  the  exclusive  pos- 
session of  the  sea  by  a  single  nation  or  private  individual ;  the 
ocean  is  free  to  everybody,  no  legal  titles  exist  whatever  that 
would  grant  its  possession  to  anyone  in  particular,  neither  nature 
nor  usage  permit  its  seizure ;  the  domains  of  the  sea  and  of  the 
air  are  common  property  of  all  men. 

How  is  this  contradiction  to  be  explained?  Very  easily!  The 
above-cited  words  constitute  the  answer  given  by  the  Queen  of 
England  to  the  Spanish  ambassador,  Mandoza,  when  he  protested 

iLoc,  clt. 
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against  the  voyage  of  discovery  made  by  the  English  navigator 
Drake,  who  had  picked  a  quarrel  with  the  Spaniards  m  the  Pacific 
Ocean.  But  at  home  England  denied,  as  heretofore,  the  freedom  of 
the  sea  and  was  little  inclined  to  renounce  her  claims  to  the  North 
Sea  in  the  interests  of  the  whole  world.  The  exaggeration  of  the 
English  naval  policy  found,  however,  its  most  empha;tic  expression 
in  Cromwell's  Navigation  Acts  of  1651  and  in  the  English  sea  cere- 
monial, in  accordance  with  which  English  vessels  in  the  so-called 
royal  seas  for  centuries  were  required  to  enforce  a  salute  from  foreign 
ships  as  a  sign  of  English  sovereignty.  A  change  in  this  English 
policy,  both  in  formal  and  in  material  respects,  took  place  only  after 
English  prestige  on  the  sea  had  achieved  an  undisputed  superiority, 
and  freedom  of  the  sea  could,  therefore,  harm  her  no  longer.  From 
now  on  even  England  did  not  oppose,  as  a  matter  of  principle,  the 
doctrine  of  Grotius  whose  literary  activity  of  liberation  was  con- 
tinued by  Bynkershoek  in  a  pamphlet,  "  De  dominio  maris  "  (The 
rule  of  the  sea),  which  appeared  in  1Y02.  On  the  contrary,  the 
English  Government  committed  now  the  paradox  of  assuming  Eng- 
lish rule  of  the  sea  as  the  basis  for  the  freedom  of  the  sea  and  of 
making  the  latter  appear  assured  through  the  former. 

Thus  it  happens  that  up  to  the  present  day  the  English  have  failed 
to  become  completely  reconciled,  in  reality  as  well  as  in  their  own 
minds,  to  the  principle  of  the  freedoni  of  the  sea.  The  doctrine 
"Britannia  rules  the  waves"  has  become  too  deeply  imbedded  in 
their  minds.  We  must,  therefore,  be  always  on  the  lookout  for 
relapses,  invalidations,  and  distortions  in  the  interests  of  England. 
This  applies  above  all  to  the  purport  of  the  principle  of  the  freedom 
of  the  sea. 

Thus,  for  example,  during  the  Second  Peace  Conference  at  The 
Hague,  the  English  plenipotentiary,  Lord  Reay,  manifested  a  pecu- 
liar conception  of  this  purport,  when  he  invoked  the  principle  of  the 
freedom  of  the  seas  in  his  demand  for  a  prohibition  of  the  trans- 
formation of  merchant  vessels  on  the  high  sea,  a  conversion  that  was 
opposed  with  the  utmost  stubbornness  by  England  for  no  other 
reason  than  because  she  was  rich  in  naval  bases  of  support.'^ 

The  English  may  continue  to  adhere  to  their  opinion  concerning 
the  justification  and  purport  of  the  freedom  of  the  sea,  but  even 

1  Protoc.  III.  931.  The  English  Delegate  argued  as  follows  :  "  The  sea  Is  common  prop- 
erty and,  for  that  reason,  the  Powers  are  allowed  to  forbid  anything  that  might,  per- 
chance, become  an  encroachment  upon  their  rights  "  (que  la  mer  est  commune  a  tous 
et  que  par  consequent,  les  Puissances  peuvent  y  interdlre  ce  qui  peut  Stre  une  atteinte  ft 
leurs  droits) .  To  this  the  following  answer  may  be  given  :  "  It  is  true  that  the  freedom 
of  the  sea  must  not  encroach  upon  the  rights  of  the  neutrals.  But  the  fact  that  neutral 
trade  in  contraband  may,  perhaps,  be  menaced  by  the  sudden  appearance  of  new  war- 
ships does  not  constitute  a  violation  of  the  law,  since  such  a  trade  is  not  legally  per- 
mitted, but  rather  interdicted.  Even  the  mere  possibility  that  the  laws  of  hospitality 
may  be  abused  does  not  yet  place  any  right  In  Jeopardy  and,  besides,  there  are  various 
means  with  which  to  maintain  this  law.',' 
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Mgland  no  longer  dares  to  deny  the  constituent  elements  inherent 
in  the  principle  of  the  freedom  of  the  sea.  The  freedom  of  the  sea, 
resisted  by  England  for  many  centuries,  has  become  to-day — in  spite 
of  occasional  denials  ^ — a  universally  recognized  legal  principle  im- 
bedded in  the  customary  laws  of  nations. 

The  consent  of  the  States  necessary  to  and  sufficient  for  the  cus- 
tomary law  of  the  nations  is  restored  and  finds  its  expression  above 
all  in  the  covenants  concerning  usages  on  the  sea,  as  likewise  in 
treaties  concerning  straits,  channels,  international  streams,  etc.,  which 
proceeding  from  the  principle  of  the  freedom  of  the  sea,  elaborate  it 
more  fuUy.^  Even  all  covenanted  deviations  from  the  principle  of 
the  freedom  of  the  sea^  which  may  be  summed  up  in  a  policing  of 
the  sea  and  which  need  not  be  discussed  here  any  further,  constitute 
additional  confirmation  of  the  law,  in  accordance  with  the  principle : 
exceptions  make  a  rule. 

•2.  The  operation  of  the  freedom  of  the  sea. — The  sea  may  be  used 
in  common  in  accordance  with  private.  State,  and  international  law. 
The  juridicial  construction  placed  upon  this  public  use  is  still  a  mat- 
ter of  scientific  discussion.*  All  attempts  at  construction,^  hitherto 
made,  are  unsatisfactory.  In  the  first  place,  the  doctrine  "  common 
to  all  "  does  not  carry  with  it  the  principle  of  a  mutual  participation 
(communio) ;  that  is  to  say,  it  does  not  involve  a  partnership  of 
States  (community  of  the  sea).  De  Lapradelle's  conception,  accord' 
ing  to  which  the  legal  representative  of  a  league  of  States  is  to  become 
the  sovereign  ruler  of  the  sea,  is  entirely  untenable.^  We  will  surely 
never  get  beyond  the  negative  certainty  that  public  use  excludes 
every  special  privilege.  But  on  the  affirmative  side  the  juridicial 
perfection  and  a  legally  elaborated  type  are  missing.  The  Romans 
merely  acted  upon  the  same  principle  as  that  involved  in  the  simple 
right  of  the  user  to  protection  against  molestations;  they  instituted 
in  such  cases  an  action  for  personal  injury  (actio  iniuriarum) ;  and 
international  law  treats  the  public  use  just  like  all  other  basic  rights, 
as,  for  example,  the  so-called  law  of  honor,  against  violations  of 
which  one  has  the  right  to  defend  himself  by  means  of  force. 

1  Stier-Somlo,  "Die  Frelheit  der  Meere  und  das  Volkerrecht,"  1917,  pp.  1  ff.,  30,  40  ft.,  58. 

'  Cp.  F.  Perels,  "  Das  Internationale  Oftentliclie  Seerecht,"  p.  88. 

»  Cp.,  for  example,  UUmann,  VE.  2.  A.,  p.  329  ff. 

♦  Bonflls-Grah,  VBlkerrecht,  pp.  319-326. 

"  Such  constructions  will  be  found  in  Radnitzky,  "  Meerestreiheit  und  Meeresgemein- 
schaft"  [Archlv  fUr  Sffentliches  Eecht,  vol.  22  (1907)  pp.  416-447].  Compare  also  Gell- 
mann,  "Das  Staatsgebletsrecht,"  GrUnhut's  Zeltschrlft  ftir  das  Prlvat — und  offientllche 
Recht,  TOl.  41  (1915),  pp.  177-274;  furthermore,  "  Meeresfreiheit  im  Krlege "  (Oester- 
reichische  Zeitschrift  fUr  Bffentliehes  Recht,  toI.  2  (1915-16),  pp.  656-705).  And  again 
Eadnitzky,  "  Die  rechtliche  Natur  der  Meeresfreiheit "  (Oesterr.  Ztschrft.  fiir  ofCentliches 
Eecht  II   (1915-16),  pp.  706-707. 

"  Le  droit  de  I'Etat  sur  la  mer  territoriale "  in  Revue  gSn^rale  de  droit  intern. 
pubUc,  vol.  60,  pp.  283,  309. 
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Freedom  of  the  sea  means  above  all  freedom  of  navigation,  of  fish- 
ing, and  of  laying  cables  on  the  high  sea.^  The  center  of  gravity  lies 
in  the  freedom  of  navigation.  And  in  this  connection  it  must  be  em- 
phasized in  accordance  with  Koman  law:  It  is  not  sufficient  that 
every  man  and  nation  may  travel  on  the  sea,  they  must  likewise  be 
able  to  effect  a  landing.^ 

But  a  powerful  obstacle  has  arisen  here  lately ;  the  harbor  is  actu- 
ally regarded  as  a  part  of  the  mainland,^  and  the  public  use  of  the 
coast,  legal  accoi:ding  to  Eoman  law,  is  replaced  to-day  by  the  sover- 
eignty of  the  coast  state  with  its  attending  legal  power  to  close  the 
port. 

Against  this  there  exists  but  one  remedy.  Since  times  imme- 
morial international  intercourse  had  to  reckon  with  obstacles  on 
the  part  of  states  that  were  overcome,  first,  in  a  simple  though  un- 
equal matter-of-fact  way,  next,  through  a  more  or  less  consistent 
though  firmly  established  usage,  and,  finally,  through  treaties  be- 
tween states.*  Consequently,  a  general  agreement  is  needed  that 
would  reconcile  territorial  sovereignty  with  the  demand  for  the 
freedom  of  the  sea  and  which  would  effect  the  operation  of  the  latter 
through  a  lasting  change  of  the  former. 

Freedom  of  the  seas  without  the  basic  right  to  the  utilization  of 
coasts  and  ports  is  a  contradiction  in  adjecto.  Freedom  of  the  seas 
endeavours  to  turn  the  seas  into  roads  of  communication  ^  for  man- 
kind and  to  grant  the  opportunity  for  oversea  trade  and  commerce. 
And  this  purpose  asserts  itself  especially  and  in  a  most  conspicuous 
manner  in  all  landing  places.  A  freedom  of  the  sea  that  limits  ves- 
sels to  voyages  forth  and  back  on  the  high  sea  and  at  the  same  time 
closes  the  ports  to  them,  would  be  perfectly  aimless.  The  sea  would 
eventually  become  the  natural  graveyard  for  all  vessels. 

The  shore  constitutes  the  basis  for  the  domination  of  the  sea.  The 
ruler  of  the  coast  is  likewise  the  logical  master  of  the  adjoining  sea. 
And  if  such  a  sea  domination  is  not  acceptable,  then  an  effective 
restriction  must  be  placed  upon  the  authority  over  the  coast.  The 
port  authorities  and  the  rulers  of  the  coast  must  not  abuse  their 
territorial  sovereignty,  they  must  place  to  the  vessels  in  their  ports 
no  other  obstacles  in  the  matter  of  admission  and  sojourn  save  those 

1 "  But  nevertheless  we  feel  at  the  same  time  the  lack  of  a  basic  comprehension  of 
this  problem,"  van  Calker  (Das  Problem  der  Meeresfrelhelt) ,  p.  12. 

=  Stler-Somlo,  too,  emphasizes  (p.  59)  that  the  freedom  of  the  sea  has  hut  one  mean- 
ing, if  "  besides  the  mere  travel  on  the  surface  of  the  water  it  is  to  grant  unhamperea 
commerce  and  the  opportunity  to  utilize  for  purposes  of  commerce  and  navigation  all 
bases  of  support  and  the  ports  and  their  facilities  that  lie  on  the  highways  of  the  sea."' 

'  Annuaire  de  rinstitut  de  droit  international,  vol.  16,  p.  189  ;  vol.  17,  p.  274. 

*  Compare  my  pamphlet,  "  LuftschifEahrtsrecht "  (The  right  of  aerial  navigation), 
p.  9.  ■ 

» Bonflls-Grah,  VE.  p.  309 :  "  the  world  sea  is  the  great  highway  and  is  owned  by  aU 
nations  In  common." 
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that  are  required  by  the  compelling  considerations  of  self-preserva- 
tion. To  be  sure,  the  basic  right  to  self-preservation  need  not  give 
way  to  the  principle  of  the  freedom  of  the  sea.^ 

If  the  mere  legal  obligation  towards  international  commerce  and, 
through  it,  the  demand  for  intercourse  within  the  boundaries  are  de- 
rived from  the  leading  principles  of  partnership  of  states  and  of 
international  law,  without  jolting  at  the  same  time  the  rights  of  ter- 
ritorial sovereignty  (the  right  of  revenue,  prohibition  of  exports, 
banishment,  compulsory  passports,  etc.),^  then  how  much  more 
necessary  will  it  be  to  insist  upon  communication  beyond  the  bouiida- 
ries  of  the  sea,  especially  since  international  law  recognizes  the  sea 
explicitly  as  a  highway  linking  the  nations  together,  without  inter- 
fering in  the  least  with  any  of  the  territorial  rights  that  are  needed 
to  the  preservation  of  the  self-interests  ? 

The  conceptual  jurisprudence,  permitting  the  flapping  of  wings 
only  in  a  cage  built  by  her  own  hands,  emphasizes,  indeed,  that  free- 
dom of  intercourse  does  not  by  any  means  signify  freedom  of  entry. 
It  may  be  granted  to  the  pure  formalist  that,  literally  speaking,  the 
freedom  of  traffic  on  the  streets  of  the  city  is  not  yet  interfered  with, 
.if  the  property  owners  keep  their  doors  closed ;  but  whoever  looks  for 
facts  beyond  words  will  perceive  that  freedom  of  the  streets  and 
freedom  of  traffic  are  perfectly  senseless,  as  long  as  the  houses  remain 
closed  to  the  traffic.  Though  perhaps  the  concept  of  the  freedom  of 
traffic  may  not  demand  it  its  full  operation  at  least  requires  a  basic 
right  of  access,  respectively  a  right  of  effecting  a  landing,  of  course 
under  maintenance  of  the  house  or  state  authority  to  preserve  the 
self-interests.  And  if  this  is  not  quite  clearly  expressed  in  the  exist- 
ing laws,  then  it  simply  must  be  remedied. 

Already  the  spirit  of  the  Roman  law  of  the  later  period  demanded 
a  reconciliation  between  State  sovereignty  (imperium)  and  public 
use  (usus  publicus).  Sovereignty  is  originally  a  legal  title  to  the 
preservation  of  the  interests  of  the  coast  States,  particularly  of  their 
safety ;  but  beyond  this  the  entrance  and  departure  of  ships  must  not 
be  interfered  with. 

If  the  principle  of  the  freedom  of  the  sea  or  the  doctrine  of  "  com- 
mon property "  (commune  omnium)  are  not  eventually  to  resolve 
themselves  into  an  empty  principle,  as  far  as  ships  are  concerned, 
then  they  must  under  no  circumstances  be  left  to  the  arbitrary  will 
of  the  local  state  authorities.  If  the  seas  are  to  remain  the  highways 
of  international  traffic,  then  the  demand  for  the  entrance  of  a  ship 
into  foreign  ports  must  be  made  possible  as  a  matter  of  principle. 

1  Compare  also  F.  Perels,  "  Das  Internationale  flffentllclie  Seerecht  der  Gegenwart," 
1882,  p.  88. 

» V.  Liszt.  VE.  5  7  Z  IV. 
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Even  Grotius  granted  that  bays  and  minor  parts  of  the  sea  are  sub- 
ject to  the  right  of  occupation,^  or,  to  put  it  differently,  constitute 
territorial  and  sovereign  waters,  respectively.    Nevertheless  he  stated : 

This  much  is  certain:  Even  he  who  shall  have  seized  the  sea, 
may  not  interfere  with  defenceless  and  harmless  navigation,  be- 
cause even  on  land  such  a  passage  cannot  be  prohibited,  although 
it  is  usually  less  necessary  and  more  harmful.  (lUud  certum 
est,  etiam  qui  mare  occupaverit  navigationem  impedire  non  posse 
inermem  et  innoxiam,  quando  nee  per  terram  talis  transitus  pro- 
hiberi  potest,  qui  et  minus  esse  solet  necessarius  et  magis 
noxius.)" 

There  arises  now  the  question  of  the  right  of  hospitality  as  a 
sharply  defined  postulate;  the  logical  and  unavoidable  result  and 
effect  of  the  freedom  of  the  sea.  I  have  just  finished  a  separate  pam- 
phlet, "  The  Law  of  Hospitality  in  War  and  in  Peace,"  which  will 
be  published  by  Springer.  For  the  moment,  however,  I  will  only 
say  this :  The  prevailing  doctrine  is  too  much  still  under  the  influence 
of  the  principle  of  sovereignty.  The  harbors  are  territorial  waters, 
indeed ;  and  even  in  the  dispute  concerning  the  legal  nature  of  terri- 
torial waters,  I  accept  the  territorial  sovereignty  of  a  coast  State.^ 
But  the  full  operation  of  the  principle  of  the  freedom  of  the  sea,  too, ' 
demands  that  freedom  of  the  sea  and  territorial  sovereignty  over  the 
coast  must  act  in  full  accord.  As  for  straits  and  channels,  there 
exist  already  in  a  large  measure  covenanted,  though  inadequate,  re- 
strictions insuring  freedom  of  intercourse;  in  like  manner,  the  free- 
dom of  commerce  on  international  streams  has  been  reconciled  through 
mutual  agreements  with  territorial  sovereignty.  Furthermore,  the 
right  of  a  free  passage  for  merchant  ships  in  coastal  waters  ("  ius 
passagii  sive  transitus  innoxii,"  "droit  de  passage  inoffensif")  is 
generally  accepted,*  but  the  right  of  entrance  into  a  port  is  still  men- 
aced by  the  principle  of  sovereignty  which  can  exercise  every  sort  of 
arbitrary  will." 

^  II  c.  3  §  8. 

2  11  c.  3  §  12.  Compare  also  Vattel  II  c.  9  §  126:  "Thus  the  sea  even  In  4ts 
occupied  parts  must  remain  open  to  all  navigation.  Consequently,  he  who  has  possession 
of  It  ought  not  to  refuse  passage  to  a  vessel,  from  which  he  has  nothing  to  apprehend. 
However,  it  may  happen  accidentally  that  its  owner  will  refuse  rightly  such  unlimited 
use."  (Ainsi  la  mer,  m6me  dans  ses  parties  occupies,  sufllt  a  la  navigation  de  tout  le 
monde ;  celui  qui  en  a  le  domaine  ne  pent  done  y  refuser  passage  a  un  valsseau,  dont  11 
n'a  rien  a  cralndre.  Mais  il  pent  arrlver  par  accident  que  cet  usage  InfipuisaDle  sera 
refuse  avec  justice  par  le  Maltre  de  la  chose.) 

^  Compare  "  Luftschiffahrtsrecht,"  p.  5  fE, 

'  Cp.  "  LuftschiflEahrtsrecht,"  p.  5  f ;  von  TJlImann,  VE.  291 ;  Liszt,  VR.  90 ;  von  Perels, 
"  Das  Internationale  ofEentliche  Seerecht,"  p.  212 ;  Schiicking,  "  Das  Kiistenmeer  im  in- 
ternational Seerecht,"  p.  31 ;  de  Lapradelle,  "  Le  droit  de  rBtat  sur  la  mer  territoriale  " 
p.  25 ;  Frenzel,  "  Die  Theorie  liber  die  rechtliche  Natur  des  Ktlstenmeeres  "  (Dissertation 
of  the  University  of  Leipzig),  1908,  pp.  18,  52;  Annualre  de  I'Institut  de  droit  inter- 
national, vol.  12,  p.  132  £f.,  vol.  13,  p.  305. 

»  De  Lapradelle,  "  Le  droit  de  I'iEtat  sur  la  mer  territoriale,"  1898,  p.  21,  states  :  "  This 
free  access  is  merely  tolerated  reciprocally.  It  is  by  no  means  a  right"  (c'e  libre  accfes 
n'est  qu'une  tol&ance  r«ciproque ;  ce  n'est  pas  un  droit.)  Llepmann,  "  Der  Kleler  Hafen 
Im  Seekrleg,"  p.  138  f.,  declares  :  "  Not  International  Taw,  but  the  rights  of  territorial 
Boverelgnty  and  the  maritime  police  force,  will  have  the  last  say  in  these  regions  " 
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It  IS,  indeed,  a  sign  of  the  conservative  nature  of  international  law, 
when  It  is  considered  that  only  in  treaties  relating  to  navigation, 
colonization,  and  friendship,  certain  ports  of  conservative  States 
have  been  opened  to  foreign  vessels^  and  that,  generally  speaking, 
only  the  precepts  of  courtesy  and  usage  regulate  the  hospitable  inter- 
course between  vessels.  Already  Grotius^  and  Vattel-^  have  pointed 
out  the  way  to  a  conciliation  between  State  and  international  law, 
by  proclaiming  the  principle  that  a  coast  State  may  prevent  the 
entrance  of  a  foreign  vessel,  and  respectively  place  restrictions  upon 
it,  solely  for  the  purpose  of  averting  a  danger  menacing  its  own 
safety.  The  Institute  of  International  Law,  too,  made  an  attempt 
to  effect  a  much  desired  reform  along  these  lines.*  But  the  exalted 
conception  of  the  principle  of  sovereignty,  in  addition  to  the  distor- 
tion of  the  idea  of  neutrality  during  war,  have  stood  thus  far  in  the 
way  of  a  rational  law  of  hospitality. 

The  whole  of  international  law  as  it  exists  to-day  is  altogether 
based  upon  a  too  one-sided  conception  of  the  principle  of  sovereignty. 
A  clearer  elaboration  of  the  point  of  view  of  international  law, 
which  demands  recognition  and  perfection  on  the  basis  of  mutual 
agreement,  constitutes  the  question  of  the  future. 

§  2.  THE  PRINCIPLE  OF  THE  FREEDOM  OF  THE  SEA  IN  TIMES  OF 
WAR.  ITS  VIOLATION,  AND  THE  PROBLEM  OF  ITS  RESTORA- 
TION. 

I.  According  to  international  law,  as  it  exists  at  the  present  time, 
the  freedom  of  the  sea  is  not  abolished,  it  is  merely  restricted ;  with 
the  exception  of  these  limitations  freedom  of  the  seas  still  exists  in  a 
full  measure. 

Above  all  there  exists  no  freedom  of  the  sea  for  merchant  vessels 
on  the  scene  of  action;  on  the  contrary,  a  merchant  vessel  enter •s 
this  zone  upon  its  own  responsibility.^  The  guns  of  battleships  need 
not  remain  silent,  event  if  "  neutral "  Americans  appear  occasionally 
among  the  hostile  naval  squadrons,  although  the  former,  according 
to  Wilson,  "  are  entitled  to  travel  wherever  lawful  business  on  the  sea 
calls  them." 

1  Compare,  for  example,  Perels,  "  Das  Internationale  afiEentllche  Seerecht  der  Gegen- 
•wart,"  1882,  pp.  96,  99  ff. ;  Strupp,  Urkunden,  I  82,  347. 

'De  lure  belli  ac  pacis  (Tlie  Laws  of  War  and  Peace),  1625,  II  c.  3  §  12. 

'  Le  droit  des  gens,  1758,  II  c.  9  §  126. 

*  Compare  "Annuaire  de  I'Institut  de  droit  international,"  vol.  17,  p.  274  (art.  3). 

=  Schileklng  (Der  Dauerfrlede,  p.  54)  who  regards  the  open  sea  as  belonging  to  no 
one  in  particular  (see  above  p.  5,  note  3)  but  who  would  like  to  see  it  become"  a  com- 
mon property,  so  that  the  realization  of  the  freedom  of  the  seas  may  become  an  accom- 
plished fact,  states:  "As  soon  as  the  sea  Is  declared  common  property  (res  commune), 
the  neutrals  will  be  in  a  position  to  demand,  in  a  future  war  on  the  sea,  that  all  acts 
of  war  on  the  high  sea  be  discontinued  entirely."  But  just  as  a  merchant  vessel  can  not 
say  in  times  of  peace  "  make  room  for  me "  (8te-toi  que  je  m'y  mette) ,  so  likewise 
shall  a.  neutral  vessel  in  war  times  not  be  in  a  position  to  hamper  the  battleships  la 
their  war  activities. 

92437—19 2 
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But  even  outside  of  the  zone  of  combat  exist  restrictions  of  the 
freedom  of  the  sea.  Thus,  ,for  example,  freedom  of  traffic  for  mer- 
chant ships  of  the  belligerents  is  restricted  on  account  of  the  right 
of  capture  at  sea,  while,  on  the  other  hand,  the  right  of  blockade, 
including  the  right  of  placing  mines  and  the  law  of  contraband,  limit 
the  freedom  of  commerce  of  even  neutral  merchant  vessels. 

Thus  three  authorities  assert  themselves  on  the  sea.  In  so  far  as 
their  power  extends,  the  freedom  of  the  sea  and  through  it  the  over- 
sea trade  of  the  belligerents  as  well  as  of  the  neutrals  ceases  to  exist.^ 
But  outside  of  these  three  spheres  of  domination  freedom  of  the  sea 
exists,  and  even  the  authorities  themselves  are  not  absolute ;  they  are 
limited.  Wherever  the  laws  of  capture,  of  blockade,  and  of  contra- 
band prohibit  the  seizure  of  ships  arid  of  their  cargoes,  respectively, 
the  principle  of  the  freedom  of  the  sea  goes  into  effect,  unrestricted 
even  within  the  three  spheres  of  domination. 

Still  the  principle  of  the  freedom  of  the  sea  is  hit  hard  and  in  a 

perfectly  legal  manner  by  the  three  exacting  masters,  so  hard,  indeed, 

that  serious  doubts  have  arisen  whether  it  is  altogether  possible  to 

speak  of  a  freedom  of  the  seas  and  not  rather  of  a  freedom  for  the 

sea  rulers.^    And  yet  we  have  the  privilege  of  stating  emphatically 

that  the  threefold  mastery  of  the  sea  has  its  limitations.    Verily  the 

following  sneering  words  of  Mephistopheles  in  "  Faust "  may  be  cited 

in  this  connection : 

War,  commerce,  and  piracy. 
They  are  triune,  inseparable. 

It  will  be  well  to  bear  in  mind  that,  according  to  existing  laws, 

maritime  warfare  is  nothing  but  a  commercial  warfare  and  the 

"  piracy  "  of  it  makes  its  appearance  in  the  so-called  "  unholy  trinity  " 

mentioned  by  Niemey«r.^     Whether  and  to  what  extent  we  enjoy 

freedom  of  the  sea  during  war  depends  mainly  Upon  the  legal 

restrictions  that  are  imposed  upon  the  three  exacting  masters.     It 

will  have  to  be  admitted  that,  within  the  confines  of  these  laws,  the 

rights  of  capture  at  sea,  of  contraband,  and  of  blockade  signify  in 

themselves  a  smooth  rejection  of  the  freedom  of  the  sea.*    When 

iLiepmann,  "Die  Fretteit  der  Meere  "  in  tlie  Deutsche  Juristen-Zeitung,  1917.  Nos. 
21—22,  Sp.  923. 

2  Niemeyer,  "  Die  Prinzlpien  des  Seekriegsrechts,"  1909,  p.  15  states  •  "  If  we  wish  to 
be  honest,  then  we  must  admit  that  the  main  purpose  of  our  regulations  does  not  lie 
in  the  restrictions  Imposed  by  the  (Paris)  Declaration  upon  the  arbitrary  will  of  war 
but  In  the  recognition  accorded  to  exorbitant  war  privileges.  a?hese  prlylleges  find  their 
highest  expression  in  the  following  unholy  triunity :  right  of  capture  at  sea  right  of  con- 
traband and  right  of  blockade.  The  right  of  capture  at  sea  sanctions  the  bnital  treat- 
ment of  private  property;  the  rights  of  contraband  and  of  blockade  accord  the  same 
treatment  to  neutral  commerce.  The  restrictions  contained  In  the  Declaration  consist 
in  reality  in  the  exclusion  of  privateering,  in  the  Immunity  of  enemy  goods  on  neutral 
vessels,  and  In  the  demand  for  effective  blockades."  neutral 

'  Compare  also  Trlepel,  "  Die  Frelhelt  der  Meere,"  1917,  p   16 

*  Loc.  cit.,  p.  11.     Similarly  van  Calker,  pp.  18,  24.     Stler-Somlo    p    77  f 
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hostile  merchant  vessels  may  be  brought  up  as  prizes  by  the  enemy, 
when  ports  may  be  closed  even  to  neutral  ships  and  their  contraband 
cargoes  confiscated,  even  without  the  existence  of  an  actual  blockade, 
then  such  acts  constitute  a  direct  contradiction  of  the  principle  of 
unhampered  commercial  intercourse  on  the  seas.  It  was,  perhaps, 
for  this  reason  that  Lord  Cromer,^  too,  saw  "  in  the  chattering  about 
the  freedom  of  the  sea  nothing  but  a  meaningless  and  misleading 
phrase,  a  euphemistic  expression  for  the  destruction  of  English  sea 
rule,  which  had  proven  a  blessing  to  the  entire  world  "(!!).  Let 
England  enjoy  her  own  complaisance.  I  merely  wish  to  state  that 
this  rudeness  directed  equally  against  Germany  and  America  has 
missed  its  ain*i.  For,  in  the  first  place,  as  has  been  said  before, 
freedom  of  intercourse  and  of  trade  exists  far  from  the  zone  of 
combat  and  beyond  the  rights  of  capture,  of  blockade,  and  of  con- 
traband; and,  secondly,  these  three  laws  have  limitations  that  in 
turn  prove  to  be  elements  of  freedom.  The  essence  of  right  asserts 
itself  particularly  in  the  restraints  which  it  imposes  vipon  might; 
and  whoever  demands  freedom  of  the  sea  within  the  boundaries  of 
the  present  law  merely  wishes  to  state-  in  other  words  that :  Each 
Power  is  required  to  yield  to  the  limitations  imposed  by  the  rights 
of  capture  at  sea,  of  contraband,  and  of  blockade.  There  exists  a 
law  of  naval  warfare  serving  as  a  legal  restraint  upon  warfare  on  sea 
that  simply  may  not  be  violated  with  brutal  disregard.  Hence^  the 
demand  for  freedom  of  the  sea  in  war  means  that  these  limitations 
are  to  be  respected,  so  that  commercial  intercourse  may  be  assured 
of  its  somewhat  legally  restrained  freedom  of  movement.  In  this 
manner  these  restrictions  serve  as  a  basis  for  the  rights  of  capture 
at  sea,  of  contraband,  and  of  blockade,^  and  eventually  constitute 
the  main  purport  of  the  principle  of  the  freedom  of  the  sea  in  times 
of  war,  according  to  binding  law.  Whether  this  is  sufficient  is  a 
politico-legal  question  which  we  shall  take  up  later  on. 

II.  But  England  and  the  Entente  Powers  have  placed  themselves 
in  sharp  opposition  to  the  freedom  of  the  sea  as  accepted  by  existing 
laws.^  In  the  course  of  the  present  world  war,  our  opponents  have 
abolished  the  freedom 'of  the  sea  completely.  The  restrictions  im- 
posed by  the  rights  of  capture  at  sea,  of  contraband,  and  of  blockade, 
including  the  law  of  neutrality,  were  swept  aside  and  the  oversea 
commercial  traffic  closed  in  the  main  or,  rather,  compelled  to  per- 
form auxiliary  services  for  the  Western  Powers.  They  pay  no  longer 
the  slightest  attention  to  the  restrictions  imposed  by  the  right  of 

1  London  Times,  May  30,  1916. 

2  Compare  my  article  "  Bngland-Amerika  und  das  VBlkerrecht,"  p.  3  (Bulletin  of  "the 
University  of  Frankfurt,  Special  Edition,  dedicated  by  the  Royal  Julius-Maximilian  Uni- 
versity of  WUrzburg  to  its  students  in  the  service,  offered  for  sale  by  the  bookstores  in 
1917). 

'  See  particularly  Heinrich  Pohl :  "  England  und  die  Londoner  Deklaratlon,"  1915,  and 
also  "  Engllsches  Seekrlegsrecht  im  Weltkrleg,"  1917. 
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capture  at  sea,  in  direct  violation  of  the  Paris  Declaration  concern- 
ing the  laws  and  customs  on  the  sea;  they  even  seize  enemy  goods 
sailing  jinder  a  neutral  flag,  and  they  deprive  the  mails  transmitted 
through  enemy  ships  of  the  privilege  of  inviolability.^  But' these 
are  after  all  acts  of  war  that  are  directed  against  the  enemy,  and  in 
such  cases  one  must  always  expect  violations  of  this  sort. 

Howiever,  the  Entente  Powers  have  also  destroyed  the  effect  of  the 
whole  neutrality  law  on  the  sea.  Not  only  was  the  protection  guar- 
anteed to  neutral  ships  and  to  neutral  merchandise  by  the  Declara- 
tion of  Paris  concerning  the  principles  of  maritime  law  abolished, 
not  only  were  German  passengers  removed  summarily  from  neutral 
vessels,  but  our  opponents  have  also  strangled  the  commerce  of  the 
neutral  nations,  in  spite  of  the  fact  that,  according  to  the  Declara- 
tion of  Paris  concerning  the  principles  of  maritime  law,  this  is  to 
remain  free  in  times  of  war,  being  only  subject  to  the  restrictions 
imposed  by  the  laws  of  contraband  and  blockade.^  These  two  legal 
systems  were  pushed  forward,,  but  simply  turned  topsy-turvy;  and 
in  this  way,  within  a  very  short  time  after  the  closing  of  the  North 
Sea  by  the  English  (Noveriiber  3,  1914),  the  freedom  of  the  sea 
resolved  itself  into  a  complete  state  of  piracy.  The  program  of 
Mephistopheles  had  come  to  a  realization. 

Unfortunately  the  neutral  nations  were  not  united  nor  sufficiently 
powerful  to  force  England  back  into  the  path  of  right  and  justice: 
Because  of  this  toleration  of  injustice  on  the  part  of  the  neutral 
nations,  Germany's  interests  were  seriously  impaired,  and  Germa,ny 
was  forced  to  adopt  a  policy  of  self-preservation.  However,  in  order 
to  guard  her  own  interests  as  well  as  defend  those  of  the  neutral  na- 
tions, she  has  never  ceased  to  point  out  the  only  way  that  could  lead 
back  to  the  path  of  right  and  justice.  Germany  never  tired  of  shout- 
ing time  and  time  again  amidst  the  general  chaos  the  words  which — 
if  followed — would  have  meant  the  salvation  of  the  neutral  nations : 
Freedom  Of  the  sea! 

England's  present  warfare  brings  to  our  recollection  the  severe 
arraignment  pronounced  as  early  as  1857  by  Lord  Derby,  himself  an 
Englishman : 

The  history  of  maritime  law,  of  maritime  injustices,  stands 
as  an  indelible  testimony  to  the  boundless  selfishness  and  greed 
of  the  English  nation  and  its  Government. 

A  continuation  of  the  arraignment  is  furnished  by  Octavio  in 

"Piccolomini " : 

Just  this  Is  the  curse  of  an  evil  deed, 
That  it  must  constantly  produce  evil. 


1  Similarly,  the  mail  packages  found  on  neutral  vessels  and  belonging  to  neutral  coun- 
tries, are  not  accorded  a  better  treatment. 

^  Loreburn-Niemeyer,  "  Das  Alvatelgentum  Im  Seekrieg,"  p.  103. 
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III.  The  restoration  of  the  freedom  of  the  sea  was  and  remained 
the  main  object  of  German  policy. 

As  early  as  August  19,  1915,  the  Imperial  Chancellor  von  Beth- 
mann  Hollweg  declared  during  a  speech  before  the  Imperial  Par- 
liament : 

We  must  obtain  the  freedom  of  the  seas,  for  our  own  protection 
as  well  as  for  the  protection  and  salvation  of  all  nations. 

The  question  of  the  freedom  of  the  sea  played  also  a  prominent 
part  in  the  exchange  of  notes  between  Germany  and  the  American 
Union..  The  German  note  of  July  8,  1915,  in  particular,  pointed  to 
the  fact  that  ever  since  Frederick  the  Great,  on  the  10th  day  of  Sep- 
tember, 1785,  signed  jointly  with  John  Adams,  Benjamin  Franklin, 
and  Thomas  Jefferson  the  friendly  and  commercial  agreement  be- 
tween Prussia  and  the  western  Eepublic,  German  and  American 
statesmen  have  always  stood  side  by  side  in  the  contest  for  "  the 
freedom  of  the  seas  and  for  the  protection  of  peaceful  commerce  " ; 
and  the  Imperial  Government  expressed  the  positive  hope  "  that 
at  the  conclusion  of  peace,  or  even  perhaps  sooner,  it  may  be 
possible  to  regulate  the  usages  of  naval  warfare  in  such  a  way  as 
to  guarantee  and  insure  the  freedom  of  the  seas."  At  that  time  the 
active  support  of  the  American  Union  was  still  expected,  and  for  that 
reason,  the  German  note  went  on: 

The  Imperial  Government  will  always  avail  itself  gladly  of 
the  kind  services  of  the  President  and  it  entertains  the  hope  that 
his  efforts  in  the  present  (Lusitcmia)  case,  as  well  as  those  on 
behalf  of  the  lofty  ideal  of  the  freedom  of  the  seas,  may  eventu- 
ally lead  to  an  understanding. 

In  the  Sussex  note  of  May  4,  1916,  too,  Germany  once  more  de- 
manded the  "  restoration  of  the  freedom  of  the  seas."  In  a  similar 
manner,  the  Imperial  Parliament  pledged  itself  to  this  principle  by 
declaring,  in  its  resolution  of  July  19,  1917,  "the  freedom  of  the 
sea  must  be  insured."  And,  finally,  the  Pope,  too,  mentioned  in  his 
letter  of  August  1,  1917,  addressed  to  the  chief  magistrates  of  all 
belligerent  nations,  the  security  of  the  freedom  of  the  seas  among 
the  points  regarded  by  him  as  the  basis  for  a  just  and  lasting  peace. 

If  words  are  to  be  trusted,  Germany  had  a  right  to  rely  upon  the 
active  support  of  the  Union  Government ;  for  that  Government  pro- 
fessed in  its  note  of  July  23,  1915,  the  principle  "  that  the  high  sea  is 
free."    It  declared,  furthermore : 

The  Government  of  the  United  States  and  the  Imperial 
German  Government  are  fighting  for  the  same  high  ideal^  for  a 
long  time  these  two  Governments  have  contended  side  by  side  for 
the  recognition  of  just  those  principles  upon  which  the  Govern- 
ment of  the  United  States  now  so  solemnly  insists;  both  are 
fighting  for  the  freedom  of  the  seas.    The  Government  of  the 
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United  States  will  continue  to  fight  for  this  freedom  without 
compromise  and  at  any  price,  regardless  of  which  side  may  be 
violating  it. 
In  order  to  initiate  the  carrying  into  effect  of  this  principle,  Presi- 
dent Wilson  even  demanded,  in  a  speech, delivered  on  May  27,  1916, 
before  the  League  to  Enforce  Peace : 

A  general  association  of  nations  for  the  purpose  of  maintain- 
ing intact  the  security  of  the  highways  of  the  sea  for  the  joint 
unhampered  use  of  all  nations  of  the  world. 
Pure  dissimulation!    The  answer  which  the  Swedish  Government 
sent  to  America  on  February  9,  1917,  and  which  rejected  ciirtly  the 
American  imputation  made  to  all  nations  that  they  breat  relations 
with  Germany,  contains  the  following  scornful  passage : 

For  the  purpose  of  achieving  practical  results  and  of  main- 
taining the  principles  of  international  law,  the  Government 
(of  Sweden)  had  addressed  itself  several  times  to  the  neutral 
powers,  with  the  object  in  view  of  arriving  at  a  cooperation  in 
the  above-mentioned  aim.  The  Government  did  not  fail  espe- 
cially to  lay  proposals  for  that  purpose  before  the  Government 
of  the  United  States.  To  its  regret,  the  Royal  .Government  has 
learned  that  the  interests  of  the  United  States  do  not  permit 
them  to  join  in  these  proposals. 

In  reality  America  defended  the  freedom  of  the  seas  only  against 
Germany,  but  not  against  England,  although  the  latter  began  the 
violations,  thereby  forcing  Germany  to  adopt  'counter  measures.^ 
American  interests  in  the  world  war  since  its  very  inception  were, 
parallel  with  the  interests  of  England,  whose  silent  partner  the 
Union  was,  until  finally  she  threw  off  the  mask  and  declared  war 
against  Germany. 

This  much  has  become  indisputably  clear :  A  "  liberation  of  the  seas 
of  the  world,"  a  "  restoration  of  the  freedom  of  the  sea  "  during  the 
duration  of  the  war,  has  become  impossible  owing  to  the  attitude  of 
America  which,  nevertheless,  likes  to  boast  continuously  of  being  the 
guardian  of  international  law.  For  that  reason,  to  repeat  a  phrase  of 
the  German  note  of  July  18,  1915,  the  question  of  the  restoration  of 
the  freedom  of  the  sea  will  have  to  be  taken  up  with  greater  insist- 
ence "  as  soon  as  peace  is  concluded^'' 

In  the  10th  edition  of  his  book  "International  Law,"  which  ap- 
peared during  the  war  in  1915,  v.  Liszt  states  (p.  4)  : 

Already  to-day  we  are  confronted  with  the  problem  of  the 
freedom  of  the  sea  as  constituting  one,  and,  perhaps,  the  most 
important  object  to  be  achieved.  It  constitutes  the  main  object 
of  the  conflict.  Sooner  or  later  it  will  become  the  most  valuable 
prize  of  victory. 


I  The  American  weekly,  "The  Fatherland"   (August  11,  1915),  declares  justly  "But 
If  the  freedom  of  the  seas  is  In  danger,  why  do  we  not  defend  It  against  Great  Britain?" 
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IV.  How  is  the  restoration  of  the  freedom  of  the  sea  to  take  place? 
How  are  its  form,  and  contents  to  ie  imderstoodf 

In  the  first  place,  it  will  become  necessary  to  refrain  from  promulgat- 
ing the  freedom  of  the  sea  as  a  mere  principle.  I  stated  already  in 
another  connection :  "  Principles  must  not  hold  monologues  in  legis- 
lation, but  ought  to  come  to  life  in  concrete  regulations ;  they  ought 
to  be  felt  and  not  heard.  Let  us,  therefore,  have  no  disputes  about 
principles,  but  a  real  reconciliation  of  contradictory  postulates."  ^ 

It  will  also  be  necessary  to  refrain  from  the  mere  promulgation  of 
the  freedom  of  the  sea  as  a  principle,  owing  to  the  fact  that  up  to 
the  present  time  everybody  understands  something  else  by  freedom 
of  the  sea.  The  newer  writings  on  the  freedom  of  the  sea  have 
proved  this  beyond  the  shadow  of  a  doubt.^ 

Up  to  the  present  time  "  freedom  of  the  sea  "  has  remained  merelj' 
a  political  slogan — in  the  same  manner  as  in  their  time  "  liberty, 
equality,  brotherhood" — ^whose  recruiting  power  lies  just  in  its  in- 
definiteness  that  permits  everyone  to  understand  by  it  whatever  he 
chooses.  It  is  also  quite  possible  that  some  understand  by  it  nothing 
at  all,  being  merely  intoxicated  with  the  sweet  sound  of  the  phrase. 

If  the  political  slogan  is  to  be  translated  into  legislative  action, 
then  we  must  come  to  an  understanding  concerning  the  substance; 
and  I  agree  with  Triepel  ^  that  it  would  be  highly  desirable  to  dispel 
the  mist  with  which  the  slogan  had  been  surrounded  by  us,  intention- 
ally or  unintentionally. 

What  purport  shall  we  give,  then,  to  the  freedom  of  the  sea  at  the 
conclusion  of  peace  ?  I  disregard  freedom  of  the  sea  in  times  of  peace 
which  ought  to  be  elaborated  and  guaranteed  particularly  through 
the  security  of  the  law  of  hospitality.  I  confine  myself  to  freedom  of 
the  sea  in  times  of  war.  Would  the  status  quo  ante  suffice  in  this  case ; 
are  we  to  demand  a  freedom  of  the  sea  merely  within  the  confines  of 
the  present  rights  of  capture  at  sea,  of  blockade,  and  of  contraband, 
and  which  are  consequently  merely  to  be  guaranteed  anew  ?  Or  is  a 
simultaneous  extension  of  the  present  legal  restrictions  intended  ?  Or 
are  we  even  going  to  demand  eventually  the  absolute  abolition  of 
these  three  laws  ? 

1 "  Luftschiftahrtsrecht,"  1909,.  p.  7. 

=  Compare  particularly  In  this  respect :  Gellmann,  "  Meeresfrelhelt  Im  Krlege  "  (Oester- 
relchische  Zeltschrlft  filr  oflfentUches  Kecht,  II,  1915,  p.  657  £E.)  ;  Edwin  Katz,  "  Die 
Frelhelt  der  Meere  Im  Krlege,"  1915;  v.  Schulze-Gaevernltz,  "  Frele  Meere "  ("Der 
deutsche  Krleg,"  No.  32),  1915  ;  ,W.  v.  Siemens,  "Die  Frelhelt  der  Meere,"  1917;  Hein- 
rlch  Triepel,  "  Die  Frelhelt  der  Meere  und  der  ktlnftlge  Frledensschluss,"  1917 ;  W.  van 
Calker,  "  Das  Problem  der  Meeresfrelhelt  und  die  deutsche  vaikerrechtspoUtlk,"  19i7 ; 
F.  Stler-Somlo,  "  Die  Frelhelt  der  Meere  und  das  VSIkerrecht,"  1917 ;  Adolf  Grabowsky, 
"Die  Frelhelt  der  Meere"  (in  "Das  neue  Deutschland,"  5th  Tear,  1917,  No.  17,  p.  449 
ft )  •  Neumann-Frohnan,  "  Die  Frelhelt  der  Meere,"  1917 ;  Llepmann,  "  Die  Frelhelt  der 
Meere "  (in  Deutsche  Juristenzeltung,  1917,  Nob.  21-22,  Sp.  922  ff.)  v.  Pflug-Harttung, 
"  Der  Kampf  urn  die  Frelhelt  der  Meere,"  1917. 

'  p.  7.     Compare  also  Neumann-Frohnau,  "  Die  Frelhelt  der  Meere,"  p.  3S. 
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In  a  speech  delivered  at  Birmingham  in  December,  1917,  the  former 
English  Prime  Minister,  Asquith,  made  the  following  confession  con- 
cerning the  freedom  of  the  sea : 

I  have  endeavoured  in  vain  to  find  an  exact  though  only  ap- 
proximate definition  of  the  concept  of  this  phrase. 

It  is  true  that  "  freedom  of  the  sea  "  remains  for  the  time  being 
still  an  indefinite  phrase.  However,  a  summary  does  not  exhaust  the 
subject ;  this  can  be  explained  by  the  law  only.  In  the  same  way  only 
an  international  agreement  intended  to  guarantee  the  freedom  of  the 
sea  will  be  in  a  position  to  define  its  substance  more  accurately. 

When  the  Papal  letter  addressed  on  August  1,  1917,  to  the  chief 
magistrates  of  all  belligerent  nations  pointed  out  the  security  of  the 
freedom  of  the  seas  as  constituting  one  of  the  basic  elements  of  a  just 
and  lasting  peace,  an  editorial  in  the  Frankfurter  Zeitung  declared 
rightly:^ 

The  demand  for  the  freedom  of  the  seas,  too,  put  forward  in 
this  note,  but  not  defined,  may  be  counted  among  the  problems 
that  permit  and  render  possible  a  double  interpretation  and  that 
achieve  substance  only  through  negotiations. 

The  Post,  too,  declared : 

Freedom  of  the  seas  is  certainly  a  phrase  that  is  heard  gladly 
in  Germany.  It  will  remain,  however,  an  empty  phrase  as  long 
as  no  definite  specifications  are  made,  stating  how  this  freedom 
is  to  be  restored  and  maintained. 

The  letter  of  the  Pope  already  pointed  out  that  the  freedom  of  the 
seas  must  be  made  secure  "  by  means  of  regulations  that  a/re  to  he 
enacted  in  the  future.^''  The  question  now  remains.  What  sort  of  reg- 
ulations shall  be  established  ? 

Asquith  looks  apparently  with  displeasure  upon  the  forthcoming 
discussion  of  this  problem.  He  feels  that  sea-mighty  England  wiU 
have  to  accept  hateful  restrictions  and  stipulations. 

Wilson,  in  his  optimism  concerning  international  matters,  regards 
the  whole  problem  as  easy  and  simple.  In  a  speech  before  the  Senate 
he  declared  first  that  "  a  somewhat  radical  reconsideration  of  many 
of  the  rules  of  international  practice  hitherto  thought  to  be  estab- 
lished may  be  necessary  in  order  to  make  the  seas  indeed  free  and 
common  in  practically  all  circumstances  for  the  use  of  mankind." 
And  then  he  added : 

It  need  not  he  difficult  either  to  define  or  to  secure  the  freedom 
of  the  seas  if  the  governments  of  the  world  sincerely  desire  to 
come  to  an  agreement  concerning  it. 

However,  it  ought  to  become  clear  at  once  during  the  negotiations 
that  the  hostile  interests  of  the  governments  are  stronger  than  their 
desire  for  an  agreement.    But  inasmuch  as  Sir  Edward  Grey,  too 

1  iBSue  of  August  17,  1917.  No.  228,  evening  edition. 
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Jias  declared  his  willingness  to  make,  after  the  war,  freedom  of  the 
sea  the  subject  of  "conferences,  definitions,  and  agreements," ^  it  is 
highly  necessary  to  arrive  at  an  earliest  possible  opportunity  at  a 
clear  understanding  concerning  further  developments. 

Since  Germany  values  the  freedom  of  the  sea  so  highly  that,  like 
the  Pope,  she  wishes  to  have  it  included  even  in  the  program  of  the 
peace  conference,  then  it  is  certain,  indeed,  that  she  would  like  to  see 
once  more  the  breaking  up  of  the  absolute  power  of  the  "unholy 
trinity  "  that  had  been  developed  by  the  English  method  of  conduct- 
ing naval  warfare.  As  for  the  question  whether  the  German  Em- 
pire would  be  satisfied  with  a  restoration  of  the  agreements  to  their 
former  status  or  with  a  renewal  of  the  old  principles  of  maritime 
warfare,  respectively— and  the  expression  "  restoration  "  would  seem 
to  point  toward  such  a  possibility — or  whether  it  would  make  more 
far-reaching  demands,  can  not  as  yet  be  foreseen ;  however,  the  latter 
eventuality  may  be  expected.  It  may  be  questioned  with  Triepel  ^ 
whether  a  declaration  made  by  our  enemies  to  the  effect  that  the  old 
international  law  shall  remain  unchanged  for  the  time  being  will 
serve  the  best  interests  of  any  nation. 

Some  demand  that  the  same  rules  be  applied  to  warfare  on  land  and 
to  warfare  on  the  sea,  and  that,  accordingly,  the  rights  of  capture  at 
sea,  of  blockade,  and  of  contraband  be  abolished  entirely.  Thus  we 
would  have  the  same  freedom  of  the  sea  in  war  as  in  times  of  peace. 
This  constitutes  the  maximum  program  of  the  freedom  of  the  sea  in 
times  of  war  and  is  represented  above  all  by  Meinecke;  for  he  de- 
mands : 

The  abolition  of  the  right  of  capture  in  maritime  warfare, 
and,  wherever  possible,  also  the  abolition  of  the  rights  of  contra- 
band and  of  blockade,  in  order  to  choke  off  the  former  at  its 
very  source.' 

According  to  this,  the  freedom  of  the  seas  is  to  be  restricted  only 
by  conflicts  on  the  sea.  The  fleets  have  no  other  task  save  to  destroy 
enemy  battleships  and  coast  defenses,  and  are,  therefore,  placed  in 
the  main  on  an  equal  footing  with  the  land  forces.  Naval  warfare 
no  longer  presents  any  special  aspects. 

This  plan  was  proposed  before  the  war  already  by  the  former 
English  Lord  Chancellor,  Earl  Loreburn.*  After  a  very  searching 
and  minute  justification  he  states :  * 

We  will  appeal  in  vain  to  the  conscience  of  the  civilized 
world,  as  was  done  so  eloquently  by  our  delegates  at  The  Hague,* 

*  Concerning   the   opposition   met  by   Qrey   In   England,   compare   Stler-Somlo,    "Die 
Frelhelt  der  Meere,"  p.  22. 
2  "  Die  Frelhelt  der  Meere,"  p.  11. 
'  "  Die  Arbelterschaft  Im  neueu  DeutscMand,"  p.  29. 

*"Das  Prlvatefgentum  Im  Seekrleg"  (Translated  Into  German  by  NIemeyer  In  1914). 
»  Loc.  clt.,  p.  149.     Compare  likewise  pp.  162-168. 
'  Loreburn  refers  to  the  negotiations  concerning  the  placing  of  mines. 
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as  long  as  we  consider  it  our  basic,  right  to  wage  war  against 
commerce,  to  blockade  unfortified  cities,   and  to  destroy  the 
industries  of  the  civilian  population.     We  may  pay  heed  to 
soldiers  and  sailors  who,  having  experienced  on  their  own  bodies 
the  dangers  and  hardships  of  warfare,  advocate  (and  this  occurs 
rarely  enough)   severe  measures  for  which  they  are  perfectly 
willing  to  assume  the  responsibilities.    Statesmen  are  in  a  dif- 
ferent position. 
To  be  sure,  Loreburn  is  willing,  as  we  shall  see  later  on,  to  make,  if 
necessary,  certain  concessions  to  the  principle  of  contraband,  but  he 
demands  that  the  right  of  capture  at  sea  and  the  right  of  blockading 
the  commerce  shall  be  abolished  under  all  circumstances. 

In  Germany,  too,  minimum  programs  are  being  proposed,  but  these 
disagree,  of  course,  on  the  question  concerning  the  nature  of  the 
potential  concessions. 

Wehberg  hopes  for  "  the  abolition  at  an  early  date  of  the  right 
of  capture  at  sea  under  the  leadership  of  America,"^' as  well  as  for 
an  "  agreement  in  the  sense  of  an  abolition  of  the  right  of  contra- 
band along  the  lines  of  a  further  development  of  the  law  of  mari- 
time warfare."  "  In  due  time,"  says  Wehberg,  "  this  radical  reform 
cannot  be  avoided."^  Liepmann,  too,  desires  the  abolition  of  the 
rights  of  capture  at  sea  and  of  contraband.' 

An  article  in  the  issue  of  the  Frankfurter  Zeitung  of  September 
12,  1915,  advocated  the  inviolability  of  private  property  in  maritime 
warfare,*  but  made  the  following  reservation : 

only  the  conception  of  contraband  in  its  sense,  restricted  in 
accordance  with  the  standards  of  fairness,  as  likewise  the  estab- 
lishment of  a  lawful  and  effective  blockade,  may  impose  re- 
straints upon  the  freedom  (of  the  seas). 

Inversely  Niemeyer,  in  a  pamphlet  published  before  the  world 
war,°  comes  to  the  conclusion : 

that  the  unrestricted  use  of  all  proper  means  including  the 
right  of  capture  at  sea,  but  not  the  application  of  those  juridicial 
substitutes  for  w'eapons  which  enlist  the  unjustified  sympathy 
of  the  neutral  nations,  is  compatible  with  the  principles  of  the 
law  of  maritime  warfare ;  those  legal  substitutes  are :  the  theory 
of  a  continuous  voyage  and  the  conception  of  contraband  of 
war. 

Kurt  Perels,  too,  is  emphatically  opposed  to  the  abolition  of  the 
right  of  capture  at  sea.«  On  the  other  hand,  others  demand  nothing 
else  but  the  abolition  of  the  right  of  capture  at  sea.'' 


1 "  Seekriegsrecht,"  1915,  p.  255  f. 
''Loc.  clt.,  p.  122. 

'Deutsche  Jurlstenzeltung,  1917,  Nos.  21-22,  Sp.  926. 
'Similarly  Nolfleke  (Deutsche  Jurlstenzeltung,  1915,  Sp.  373  ffi.). 
' "  Prlnzlplen  des  Seekriegsrechtes,  1909,  p.  31. 

«  "  Der  Kampf  urn  das  Seebeuterecht.     Rflckbllcke  und  Ausbllcke  "  In  Deutsche  Rund- 
schau, 1915,  p.  161  ff. 
'  For  example,  Neumann-Frohnau,  p.  39. 
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But  in  contrast  to  these  divergent  plans  of  reform  there  are  also 
international  jurists  who  still  refuse  to  believe  altogether  in  the 
possibility  of  a  change. 

Just  as  in  1913  Schramm  assumed  that  the  rights  of  capture  at  sea, 
of  blockade,  and  of  contraband  "will  not  disappear  from  state 
laws  for  an  incalculable  time,"  ^  so  is  likewise  Triepel  ^  of  the  opinion 
to-day  that : 

the  incessant  abolition  of  the  laws  of  contraband  and  blockade 
is  an  utopy,  while  the  abolition  of  the  right  of  capture  at  sea 
without  the  simultaneous  abolition  of  contraband  and  blockade 
would  not  only  constitute  an  empty  performance  but  also  an 
innovation  detrimental  to  German  interests. 

Stier-Somlo  takes  a  similar  attitude.^  He  regards  the  downfall  of 
the  three  maritime  tyrannies  possible  only  "  under  the  supposition 
that  maritime  warfare  will  be  prohibited,-  or,  in  other  words,  in 
the  era  of  eternal  peace."  * 

^Vhereas  Schiicking"  considers  the  freedom  of  the  seas  as  being 
insured  only  by  a  world-wide  organization,  and,  after  the  pattern  of 
VoUenhoven  ^  and  E.  Erich,^  by  an  international  police  force  and  a 
federal  navy  capable  of  enforcing  orders,  Stier-Somlo  regards  the 
system  of  a  balance  of  power  as  the  sole  security  for  justice  and 
peace.* 

A  settlement,  if  at  all  possible,  can  be  effected  only  after  a  thorough 
examination  of  the  details  of  the  usages  of  naval  warfare  or  else 
through  a  recognition  of  the  three  systems  of  authority. 

As  long  as  it  was  possible  to  turn  freedom  of  the  sea  into  an  ab- 
solute tyranny  of  the  sea,  it  is  and  must  also  be  inversely  possible 
to  effect  and  to  guarantee  the  security  of  freedom  of  the  sea.  The 
problem  of  the  freedom  of  the  sea  in  times  of  war  falls  into  several 
separate  problems. 

Out  of  this  complication  of  problems  there  arise  sharply  defined 
individual  programs.  And  just  as  many  distinct  programs  come  into 
existence  as  there  are  points,  where  the  freedom  of  the  sea  in  times 
of  war  is  partly  menaced  and  partly  protected  by  the  peculiarities 
of  the  laws  of  maritime  warfare.  At  the  same  time  we  must  -always 
bear  in  mind  that,  according  to  Loreburn,°  the  three  systems  of  au- 
thority are  closely  interrelated  and  that  consequently  the  whole 

^  "  Prisenrecht,"  pp.  119,  208,  214. 

'  "  Die  Freiheit  der  Meere  und  der  kunftige  Friedcnsschluss,"  1917,  p.  15  f.  See  also 
p.  35  f. 

8  "  Die  Freiheit  der  Meere  und  das  VBlkerrecht,"  1917,  pp.  96,  103,  110,  119. 

*p.  112. 

=  "  Der  Dauerfriede,"  p.  55  ff. 

=  "  De  Eandraclit  Tan  bet  Land,"  1913. 

'  "  Das  Problem  einer  internationalen  PoUzeimacht,"  Zeitscbrlft  fUr  Volkerrecbt,  VII. 
303  fE. 

8  "  Pie  Freiheit  der  Meere,"  p.  119  ff. 

» Loreburn-Niemeyer,  "  Prlrateigentuin  im  Seekrieg,"  p.  154.     Similarly  Triepel,  p.  16. 
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question  must  not  be  discussed  "  so  to  speak  within  water-tight  bulk- 
heads." 

The  detailed  elaboration  of  a  "  system  of  regulations  "  that  would 
insure  and  develop  further  the  principle  of  the  freedom  of  the  sea 
will,  perhaps,  take  place  only  at  a  peace  conference  which  pre- 
sumably will  follow  soon  upon  the  heels  of  a  conclusion  of  peace. 
It  may  be  possible,  however,  to  even  formulate  the  authoritative 
principles  as  constituting  conditions  of  peace  or  at  least,  as  was 
done  at  the  conclusion  of  peace  in  Paris  in  1856,  to  group  them  into 
a  new  declaration  of  the  maritime  law.  The  detailed  perfection, 
in  so  far  as  such  may  be  still  desirable,  could  then  be  easily  left  to 
a  future  conference. 


CHAPTER  I. 
THE  RIGHT  OF  CAPTURE  AT  SEA. 


§  3.  THE  PAST  AND  THE  PRESENT. 

The  greatest  divergence  of  the  present  laws  and  customs  of  war  on 
land  and  on  the  sea  lies  in  the  importance  that  is  attached  to  private 
property.  Private  property  is  protected  in  warfare  on  land  as  a 
matter  of  principle,^  but  is  exposed  in  maritime  warfare  to  the  right 
of  capture. 

I.  In  this  way  the  present  world  war,  too,  stands  largely  under 
the  influence  of  the  right  of  capture  at  sea.  To  be  sure,  Italy  pro- 
claimed in  its  merchant  marine  code  the  principle  of  protection  for 
private  property  in  maritime  warfare,  but  abolished  this  clause  upon 
her  entrance  into  the  war. 

Consequently,  the  practice  of  capture  at  sea  is  lawful,  according  to 
international  law  hitherto  binding. 

But  the  right  of  capture  at  sea  has  its  legal  restrictions,  and  these 
were  simply  brushed  aside  by  England. 

In  the  first  place  the  Paris  Declaration  of  1856  of  the  principles  of 
maritime  law  comes  into  consideration,  according  to  which  enemy 
goods  sailing  under  a  neutral  flag  are  to  be  immune  from  confisca- 
tion. In  1856  the  English  accepted  the  principle :  "  The  flag  covers 
the  cargo,"  only  with  deep  reluctance,  remained-  inwardly  opposed 
to  it,  and  threw  it  overboard  at  the  present  time  as  a  mere  "  scrap  of 
paper." 

Moreover,  three  agreements  of  the  Second  Peace  Conference  at  The 
Hague  were  constantly  violated. 

1.  The  (VI)  convention  regarding  the  treatment  of  the  enemy's 
merchant  ships  at  the  outbreak  of  hostilities  ^  contained,  in  Article  1, 
a  recommendation  for  the  granting  of  a  respite  for  unmolested 
departure  to  those  merchant  vessels  that  were  caught  unawares  in 
an  enemy  port  by  the  outbreak  of  the  war.  England  knew  well 
how  to  circumvent  the  adoption  of  this  recommendation  in  the  form 
of  a  legal  obligation. 

1  Hague  Convention  concerning  the  laws  and  customs  of  war  on  land.  Articles  23g,  h, 
28,  46,  47.     Fo*  .exceptions  and  special  cases,  respectively,  see  Articles  48-56. 

2  See  Pappenheimer,  "  Die  Behandlung  der  felndllchen  Kauflfahrteisclilffe  bei  Ausbruch 
der  Feindsellgkeiten  "   (Dissertation  of  the  University  of  Wflrzburg),  1911. 
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Accordingly,  Germany  promised  in  her  declaration  of  war  against 
France  (Aug.  3,  1914)  the  release  of  all  enemy  vessels  lying  in  Ger- 
man ports,  provided  complete  reciprocity  would  be  guaranteed  within 
48  hours. 

But  the  English  recognized  neither  the  principle  of  respite  nor  the 
agreement  concerning  the  Suez  Canal.^  All  ships  of  the  Central 
Powers  that  were  caught  in  the  ports  of  Port  Said  and  Suez  were 
driven  out  into  the  sea  by  the  English  forces  of  occupation  and  cap- 
tured by  English  ships  that  lay  in  wait  for  them.  As  for  the  steamers 
lying  in  English  ports,  England  herself  had  prepared  for  them  a  trap 
in  the  form  of  Article  5  of  the  Hague  Convention.  For,  Article  5 
excludes  from  the  operation  of  this  agreement  such  merchant  vessels 
"  whose  construction  makes  it  apparent  that  they  have  been  intended 
for  transformation  into  warships." 

And  what  construction  has  England  placed  upon  this  definition  ? 
The  Order  in  Council  of  August  4,  1914,  simply  understands  by  it 
all  vessels  of  over  5,000  tonnage  and  of  a  speed  of  at  least  14  knots, 
or,  in  other  words,  all  ships  of  value. 

Not  without  reason  did  Lord  Reay  declare  at  the  conference  at  The' 
Hague:  "that  Article  5  constitutes  for  Great  Britain  an  essential 
part  of  the  program  "  (que,  pour  la  Grande-Bretagne,  Particle  5  est 
une  partie  essentielle  du  projet) .''  England  had  assigned  in  advance 
to  Article  6  the  task  of  an  authorization  to  piracy. 

Even  for  those  merchant  ships  that  had  been  caught  on  the  high 
sea  at  the  outbreak  of  hostilities,  the  (Hague)  convention  had  made, 
in  Article  3,  the  following  protecting  provision : 

Eestoration  after  the  war  without  compensation,  or,  especially, 
destruction,  on  payment  of  compensation. 

Concerning  the  obligation  to  indemnity  in  case  of  destruction,^ 
Germany  did,  indeed,  make  a  reservation  to  Article  3,  which  had 
now.  the  effect  of  making  perfectly  good  prizes  of  the  German  mer- 
chant ships  that  had  been  caught  on  the  high  sea  by  the  declaration 
of  war. 

It  may  be  a  debatable  question  whether  the  German  proviso  was  a 
wise  thing  to  do.  But  it  is  a  fact  that  those  States  which,  like 
Germany,  are  wanting  in  naval  bases  of  support  and,  for  that  reason, 
can  salvage  prizes  only  under  great  difficulties,  have  a  keen  interest 
in  a  destruction  without  indemnification.     But,  on  the  other  hand 


1  Compare  my  article,  "Die  vBIkerrechtUche  Stellung  des  Suez-kanals "  in  Leipziger 
Zeitschrift,  1915,  p.  21,  and  my  discussion  in  Archiv  fiir  offentliches  Reeht  1915 
p.  538  ff.  '  ' 

=  Protoc.  in.  1037. 

,» Compare  the  expositions  of  tlie  German  Plenipotentiary,  Dr.  Kriege,  in  Protoc  III 
954,  ,     '  '         ' 
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the  ships  of  these  States  are  lacking  on  the  high  sea  in  places  of 
retreat  at  the  outbreak  of  war  and  are  easily  brought  up  by  a  power- 
ful navy. 

Still,  a  critical  reconsideration  is  advisable  because  of  the  cer- 
tainty that  England  would  not  have  acted  otherwise  even  without 
the  Gernaan  reservation.  Article  6  would  have  become  in  this  case, 
too,  a  springboard  for  English  piracy. 

2.  The  (X)  convention  for  the  adaptation  of  the  principles  of  the 
Geneva  convention  to  maritime  warfare  ^  guarantees  immunity  from 
attack  and  confiscation  not  only  to  neutral  but  also  to  enemy,  and 
even  to  government,  hospital  ships  (Articles  1-3). 

The  Entente  Powers  have  violated  this  agreement  in  a  twofold 
manner.  In  one  instance  they  have  actually  confiscated  German 
hospital  ships.  The  grossest  violation  occurred  in  the  case  of  the 
steamer  OfJielia.  Then  again  they  have  systematically  disguised 
their  transports  as  hospital  ships  in  order  to  obtain  immunity  in 
this  sneaking  fashion  and,  also,  in  order  to  be  able  to  complain  of 
brutal  treatment  in  case  they  were  shelled  by  German  cruisers  which 
were  enlightened  in  regard  to  the  whole  situation. 

3.  According  to  the  (XI)  convention  imposing  certain  restric- 
tions upon  the  right  of  capture  in  maritime  war  (Article  1),^  mail 
parcels  of  the  belligerents,  even  when  sent  on  enemy  vessels,  are 
inviolable,  regardless  of  whether  these  packages  are  of  an  official  or 
private  character.  But  England  not  only  disregarded  this  protect- 
ing regulation,  she  also  meted  out  unscrupulously  the  same  treatment 
to  the  mail  parcels  belonging  to  the  neutral  nations  and  transmitted  ■ 
on  neutral  vessels.  This  mail  robbery  was  perpetrated  mainly  in  the 
interests  of  the  commercial  system  of  spying. 

The  question  now  arises :  Shall  we  be  satisfied  with  the  reestablish- 
ment  of  the  present  and,  also,  with  the  introduction  of  additional 
legal  restrictions  of  the  right  of  capture  at  sea  or  shall  we  take  into 
consideration  its  complete  abolition? 

II.  Even  prior  to  the  world  iwar  the  abolition  of  the  right  of 
capture  at  sea  constituted  one  of  the  main  problems  of  the  policy 
of  laws  and  customs  in  maritime  war.^  Abolition  was  demanded  on 
many  occasions,  especially  by  peace  societies  and  also  by  the  Inter- 
parliamentary Union.     Furthermore,  this  problem  was  repeatedly 

^  Compare,  Wenglein,  "  Das  Haager  Abkommen  betrefCend  die  Anwendung  der  Griind- 
satze  des  Genfer  Abkommens  auf  dem  Seekrleg "  (Dissertation  of  tlie  University  of 
Wiirzbnrg),  1911;  Peters,  "Der  Seekrleg  und  das  Rote  Kreuz "  (Dissertation  of  the 
University  of  Wurzburg),  1911. 

2  Koelsch,  "  Die  Volkerrechtliclien  Besclirankungen  in  Ausubung  des  Beuterechts  im 
Seekrleg  ""  (Dissertation  of  the  University  of  WOrzburg),  1913. 

'  See,  P.  Perels,  "  Das  Internationale  ofTentUche  Seerecht,"  1882,  p.  204  fC.,  and  the 
literature  quoted  by  Stler-Somlo,  p.  162,==  and  by  v.  Liszt  VE.",  p.  345.  Concerning  the 
flght  for  and  against  the  right  of  capture  at  sea,  compare  particularly,  Schramm,  "  Das 
Prlsenrecht,"  1913,  p.  100  ff. ;  HUttenheim,  "  Die  HandelsschifEe  der  Kriegfflhrenden " 
(Dissertation  of  the  University  of  Wflrzburg,  1912),  p.  3  ff. ;  Hlrschmann,  "Das  Inter- 
nationale Prlsenrecht"   (Dissertation  of  the  University  of  WUrzburg,  1912),  p.  3  ff. 
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the  subject  of  discussion  in  the  Institute  of  International  Law  (In- 
stitut  de  droit  international),^  and  the  Institute  remained  true  to  its 
decision  to  recommend  the  abolition  of  the  right  of  capture  at  sea. 

The  reintroduction  of  this  resolution  for  the  last  time  took  place 
during  the  meeting  at  Christiania,  in  1912,  with  31  votes  against  9^ 
and  one  member  refraining  from  voting.^  I  recollect  with  what 
unfailing  certainty  the  English  members  voted  "  no  "  at  each  roll  call. 
The  opposition  consisted  of  6  Englishmen,^  1  Frenchman,*  1  Ameri- 
can,=  and  1  Swede.'    The  Frenchman,  Clunet,  refrained  from  voting. 

It  was  resolved  by  the  Institute  to  work  out  two  regulations  upon 
the  justification  that : 

since  the  acceptance  of  this  principle  has  not  yet  been  secured, 
which  will  not  be  done  for  a  long  time  to  come,  and  since  the 
regulation  of  the  right  of  capture  is  a  matter  that  can  not  be 
dispensed  with,  the  Institute  calls  upon  the  commission  to  work 
out  careful  provisions  for  all  contingencies  (comme  I'accepta- 
tion  de  ce  principe  n'est  pas  encore  acquise  et,  comme  aussi  long- 
temps  qu'elle  ne  le  sera  pas,  la  reglementation  du  droit  de  capture 
est  indispensable,  I'Institut  prie  la  commission  d'elaborer  des 
dispositions  prevoyant  I'une  et  I'^autre  eventualite) !' 

The  "  Manual  of  laws  and  customs  in  maritime  war  based  upon  the 
principle  of  capture  of  the  enemy's  private  property  "  (Manuel  des 
lois  et  coutumes  de  la  guerre  maritime  ayant  pour  base  le  principe  de 
la  capture  de  la  propriety  privee  ennemie)  was  first  taken  up  and 
adopted^  unanimously  by  54  members®'  (8  sessions),  with  one  mem- 
ber not  voting,^"  at  the  meeting  in  Oxford  in  1913  after  a  session 
lasting  five  days. 

In  Germany,  too,  it  was  for  a  long  time  the  consensus  of  opinion 
that  the  freedom  of  the  sea  in  times  of  war  must  be  preserved  above 
all,  regardless  of  the  restrictions  imposed  by  the  rights  of  contraband 
and  blockade,  through  the  abolition  of  the  right  of  captv/re  at  sea. 
Protection  of  the  enemy's  private  property  even  in  maritime  war  was 
an  old  Prussian  postulate,  and  in  this  matter  for  a  whole  century 
since  1785  the  Government  of  Frederick  the  Great  stood  side  by  side 
with  the  young  American  Eepublic.    Ever  since,  in  1868,  the  North 

1  Bstabllslied  in  1873,  this  institute  took  up  the  question  of  the  right  of  capture 
at  sea  in  the  following  year,  at  the  Geneva  meeting.  It  was  made  afterwards  the  sub- 
ject of  discussion  at  The  Hague  conference  in  1875,  which  passed  a  resolution  against 
the  protestations  of  the  English  members  (Montague-Bernard,  Lorimer,  Travers  Twiss, 
and  Westlake),  recommending  the  abolition  of  the  right  of  capture  at  sea,  except  in 
cases  where  contraband  is  being  transmitted  or  the  laws  of  blockade  violated. 

'Annuaire,  vol.  25,  p.  600. 

'  Barclay,  Goudy,  Holland,  Kennedy,  Leech,  Oppenheim. 

'Jordan  (Chief  of  a  division  in  the  French  Ministry  of  Foreign  Affairs). 

"  George  Grafton  Wilson. 

•  EeuterskjBld. 

'Loc.  cit,  p.  602. 

'  Log.  cit.,  p.  607  ff.    A  copy  of  the  Manual  will  be  found  on  p.  610  H. 

»Annuaire,  vol.  26,  p.  504  ff. 

"  Anzilotti. 
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German  Reichstag,  in  a  resolution,  declared  itself  in  favor  of  an  inter- 
state settlement  of  these  principles  and,  with  the  tremendous  growth 
of  the  newly  created  empire,  even  attempted  to  force  upon  the  German 
Chancellor  the  initiation  of  such  a  settlement,  this  international  prob- 
lem repeatedly  came  up  for  discussion  in  the  Imperial  Parliament.^ 

But  in  the  course  of  time  a  constantly  increasing  sober  attitude  was 
taken  towards  this  problem,  on  account  of  the  sad  experiences.  Thus, 
for  example,  immediately  upon  the  outbreak  of  the  Franco-German 
war,  on  July  18, 1870,  the  Federal  Government  of  northern  Germany 
declared  its  adherence  to  the  principle  of  the  freedom  of  the  sea,  but 
was  forced  to  change  its  attitude  beca^se  of  the  fact  that  the  expected 
reciprocity  failed  to  materialize.  The  Imperial  Chancellor  Caprivi, 
in  particular,  declared  himself  twice  later  on  against  a  renewal  of 
the  proposal  of  1868,^  because  he  could  not  see  any  success  resulting 
from  it.  Moreover,  Caprivi  had  no  faith  whatsoever  that  any  Gov- 
ernment would  discharge  a  duty  imposed  upon  it,  but  was  rather  con- 
vinced : 

that  whosoever  can  derive  benefit  from  the  violation  of  enemy 
prqperty  rights  during  war  will  not  hesitate  for  a  moment  to  re- 
sort to  it,  provided  he  is  powerful  enough. 

Next  came  the  conferences  at  The  Hague.  The  First  Peace  Confer- 
ence at  The  Hague  held  in  1899  ^  confined  itself  mainly  to  receiving 
an  American  memorial  and  to  listening^to  a  beautiful  speech  delivered 
by  the  chief  American  delegate,  White,  which  centered  in  a  wish  for 
the  abolition  of  the  right  of  capture  at  sea  with  the  exception  of  the 
principle  of  war  contraband.  But  in  view  of  the  letter  of  convocation, 
scruples  of  propriety  arose  which  prevented  a  discussion  of  this  prob- 
lem and,  accordingly,  the  conference  confined  itself  to  the  expressing 
of  the  hope  that  the  question  of  the  inviolability  of  private  property 
in  maritime  war  may  be  made  the  subject  of  discussion  at  a  later  con- 
ference. But  even  in  the  expression  of  this  innocent  desire  the  Eng- 
lish and  French  delegates  pointedly  refrained  from  voting,  and  both 
justified  this  carefully  with  lack  of  instructions. 

In  accordance  with  the  above-mentioned  wish,  the  "Elaboration 
of  a  convention  regarding  the  laws  and  pustoms  of  maritime  war- 
fare in  the  matter  of  private  property  of  the  belligerents  on  the 
sea  "  (Elaboration  d'une  convention  relative  aux  lois  et  usages  de 
la  guerre  maritime,  concernant  la  propriety  privee  de  belligerents 
sur  mer)  became  now  part  of  the  program  *  of  the  Second  Peace 
Conference  at  The  Hague  in  1907.°    Once  more  the  head  of  the  Ameri- 


1  Compare  the  summary  in  van  Calker,  p.  31  Sf. 

2  Van  Calker,  p.  20  f.  32. 

3  Compare  my  work  "  Haager  Friedenskonferenz,"  II  262  ff. 
*  Line  3   (third  paragraph)  :  Protoc.  I.     p.  17. 

6  Concerning  the  diaeussions,  see  Schramm,  "  Das  Prlsenrecht,"  1913,  p.  105  £E. 
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can  delegation,  Choate,  delivered  a  beautiful  address^  in  favor  of 
the  abolition  of  the  right  of  capture  at  sea,  and  this  time  America 
presented  a  prepared  proposal,^  which  found  an  eloquent  sponsor 
particularly  in  the  Brazilian  delegate  Barbosa,''  but  again  without 
success,  unless  we  are  willing  to  regard  as  a  success  Agreement  XI, 
imposing  certain  restrictions  upon  the  right  of  capture  in  maritime 
war,  and  Convention  VI,  regarding  the  treatment  of  the  enemy's 
merchant  ships  at  the  outbreak  of  hostilities. 

On  a  ballot  taken  in  the  Commission  on  July  17,  1907,*  21  States, 
among  them  Austria-Hungary,  Italy,  and  likewise  Germany— the 
last  mentioned  with  an  important  proviso — ^voted  for  the  American 
proposal,  whereas  among  the  11  negative  votes  the  following  5 
leading  powers  were  represented.:  England,  France,  Spain,  Eussia, 
and  Japan.  For  that  reason  Schramm,^  in  contradistinction  to  Nip- 
pold,  concludes  from  the  Hague  Conferences  that  for  a  long  time  to 
come  the  right  of  capture  at  sea  will  not  disappear  from  the  laws 
of  the  individual  States.  The  German  proviso  demanded  that,  prior 
to  the  abolition  of  the  right  of  capture  (droit  de  capture),  the  rights 
of  contraband  and  blockade  that  were  retained  in  the  American  pro- 
posal be  subjected  to  a  thorough  regulation. 

The  German  delegate.  Baron  v.  Marshall,  justified  the  approval  as 
well  as  the  proviso  in  the  following  manner :  ^ 

Since  times  immemorial  Germany  was  in  favor  of  the  aboli- 
tion of  the  right  of  capture  in  maritime  war  and  has  given 
ample  proof  of  it.  For  that  reason  the  eloquent  exposition  of 
the  American  delegate  will  find  a  lively  echo  throughout  Ger- 
many. But  the  question  of  the  abolition  of  the  right  of  capture 
can  not  be  treated  separately ;  it  merely  constitutes  a  part  of  the 
greater  problem  of  guaranteeing  protection  to  private  property 
in  maritime  war.  Blockade  and  contraband  are  provided  as 
exceptions.  But  these  lead  us  into  one  of  the  most  contested 
fields.  It  is  only  necessary  to  think  of  the  controversy  concern- 
ing the  problems  in  conditional  contraband  and  in  continuous 
voyage.  Only  after  a  solution  of  these  and  other  disputed  points 
will  we  have  the  certainty  of  realizing  the  abolition  of  the  right 
of  capture,  whereas  through  the  granting  of  exceptions  whose 
effect  is  left  to  remain  indefinite  we  incur  the  danger  of  achiev- 
ing a  highly  undesirable  result.  While  we  proclaim  the  aboli- 
tion of  the  right  of  capture,  the  old  system  may,  perhaps,  con- 
tinue to  exist  in  practice  without  any  visible  changes. 

>  Protoc.  Ill,  750  ff.,  766  ff.  Compare  also  the  speech  of  the  second  American  delegate 
Rose,  III.  795  tf. 

=  Reprinted  In  Protoc.  III.  1141. 

'  Protoc.  III.  780  «E. 

*  III.  834.  The  abolition  ot  the  right  of  capture  at  sea  was  also  indicated  later  on, 
and  ill  another  connection  by  the  Belgian  delegate,  van  den  Heuvel,  as  constituting  a 
reform  question  of  the  future. 

'"Das  Prisenrecht,"  p.  118  f. 

« III.  788  f. 
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He  concluded  with  the  words: 

If  it  is  desired  to  grant  through  the  abolition  of  the  right 
of  capture  a  more  extensive  protection  to  private  property  on 
the  sea,  then  an  agreement  upon  certain  questions  ought  to  take 
place  first,  so  that  this  abolition  may  be  effective  and  serve  in  an 
equal  degree  the  interests  of  all  nations.  (Si  1'  on  veut  ac- 
corder  a  la  propriete  privee  sur  mer  une  protection  plus  etendue 
en  abolissant  le  droit  de  capture,  il  faudra  s'  entendre  prealable- 
ment  sur  certaines  questions  afin  que  1'  abolition  soit  efficace  et 
serve  d'  une  maniere  equitable  les  interets  de  tous  les  pays.) 

For  that  reason  Baron  v.  Marshall  refused  to  vote  the  "  simple 
aye  "  on  that  proposal.  With  a  commendable  frankness  he  had 
stated  the  very  essence  of  the  problem.^  The  intimate  connection 
that  exists  between  the  rights  of  capture  at  sea,  of  blockade,  and  of 
contraband  and  which  had  been  pointed  out  later  on  in  the 
Reichstag,^  particularly  by  deputy  Dr.  Spahn,  makes  it  possible 
to  secure  upon  the  abolition  of  the  right  of  capture  complete  in- 
demnification through  the  rights .  of  contraband  and  blockade. 
Triepel,  too,  took  a  hand  recently  in  discussing  this  sore  point  with 
a  delightful  disregard.  He  argued  as  follows :  f  he  right  of  capture 
at  sea,  the  right  of  contraband,  and  the  right  of  blockade  are  three 
chains  of  sea  commerce,  so  artfully  linked  that  upon  the  loosening 
or  destruction  of  one  the  other  takes  a  so  much  firmer  grip. 

Capture  at  sea,  contraband,  and  blockade  are  like  three  clavi- 
chords of  an  instrument,  one  or  the  other  of  which  may  be 
played  according  to  choice,  in  order  to  always  produce  the 
identical  sound.  In  case  of  necessity  contraband  may  be  given 
up,  as  long  as  blockade  is  retained.  And  it  is  possible  to  aban- 
don blockade  as  well  as  capture  at  sea,  as  long  as  contraband 
remains.^ 

But  when  Triepel  declares  further  on  that  the  regulation  of  the 
right  of  contraband  is  an  undertaking  that  is  "  like  the  squaring  of 
the  circle,"  then  attention  may  be  called  to  the  fact  that,  according 
to  Triepel's  own  admission,  the  right  of  contraband  as  well  as  the 
right  of  blockade  have  in  the  meanwhile  been  regulated  by  the  Lon- 
don Declaration  of  1909  concerning  usages  on  the  sea,  "  in  accord- 
ance with  a  sensible  regard  for  the  interests  of  belligerents  and  neu- 
trals." *  Of  course,  England  saw  to  it  subsequently  that  the  London 
Declaration  received  no  binding  force,  or,  rather,  that  it  lost  it  again. 

1  This  was  admitted  and  also  commented  upon  by  Loreburn,  pp.  72,  66  tf.  Further- 
more, Renault,  too,  was  of  the  opinion  that  the  solution  of  the  problem  of  the  right  of 
capture  at  sea  depends  upon  a  previous  solution  of  the  questions  of  blockade  and  con- 
traband.    See  Schramm,  p.  110  f. 

2  On  May  14,  1914. 
sp.  35. 

'p.  13.     Triepel  is  of  the  opinion  that  "had  the  London  Declaration  been  binding  in 
the  present  war  and  had  It  been  handled  loyally,   it  would   have  saved  us,   at   any  ■ 
rate,  a  great  deal  of  evil." 
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However,  the  mere  fact  of  an  agreement  shows  that  in  this  respect 
an  understanding  or  an  adjustment  of  interests  is  by  no  means  im- 
possible. It  would  have  even  been  possible  to  extort  the  latter  in 
the  world  war,  if  the  neutrals  had  only  stood  together.^ 

§  4.  THE  PROBLEM  OF  THE  FUTURE. 

I  revert  now  to  the  question  raised  on  p.  31 :  Shall  we  go  back  to 
the  legal  status  quo  ante  or  shall  we  go  beyond  it  by  keeping  in  view 
the  abolition  of  the  whole  right  of  capture  at  sea  ? 

President  "Wilson's  message  to  the  Senate  delivered  on  January  22, 
1917,  demanded — 

that  freedom  of  the  seas  which  in  international  conference  after 
conference  representatives  of  the  United  States  have  urged  with 
the  eloquence  of  those  who  are  the  convinced  disciples  of  lib- 
erty. 

The  President  apparently  had  in  mind  the  abolition  of  the  right 
of  capture  at  sea  proposed  by  the  American  delegation  during  both 
Peace  Conferences  at  The  Hague.  Only  in  this  manner  can  we 
explain  the  reference  on  the  part  of  the  Union  Government  to  a 
former  cooperation  between  Germany  and  America,  which  consisted 
in  the  joint  recognition  of  the  inviolability  of  private  property  in 
maritime  war. 

I  do  not  know  whether  the  German  Government  intends  to  include 
in  its  latest  demand  for  the  freedom  of  the  sea  also  the  abolition  of 
the  right  of  capture  at  sea.  At  any  rate,  the  task  falls  upon  science 
of  international  law  to  contribute  her  share  to  the  solution  of  this 
problem  and  to  work  out  some  authoritative  points  of  view  in  prepa- 
ration for  a  final  solution  by  the  interested  Governments. 

I.  From  what  motives  has  the  AmeriGcm  Union  up  to'  the  present 
time  demanded  the  abolition  of  the  right  of  capture  at  sea  whila 
England  insisted  upon  its  retention  ? 

1.  America  declared  it  to  be  a  matter  of  right,  justice,  progress, 
and  humanity  that  the  private  property  of  the  population  should  be 
respected  not  only  in  warfare  on  land  but  also  guaranteed  in  mari- 
time war.^ 

It  would  therefore  justly  seem  surprising  that  the  first  move 
against  Article  23h  of  the  Hague  Convention,  concerning  the  laws 
and  customs  of  war  on  land,  should  have  been  made  by  an  American, 
General  Davis,  and  that  America  has  aided  the  English  with  such 
an  alacrity  in  changing  the  present  war  into  a  real  international 
conflict  and  even  in  chastising  the  neutral  nations  with  the  whip  of 

1  similarly,  Llepmann,  "  Die  Frelhelt  der  Meere,"  in  Deutsche  Juristenzeituns  1917 
Nos.  21-22,  p.  924. 

2  Compare  my  essay  "  Haager  Frledenskonferena,"  II,  267  ff.,  and  Schramm  "  Prlsen- 
recht,",  p.  106  fE. 
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starvation.  Now,  if  the  Anglo-American  interpretation  of  the  war 
becomes  a  menace  to  section  23h,  and  through  it  to  the  protection  of 
private  property  in  warfare  on  land,  then  the  Americans  have  lost 
their  most  effective  weapon  in  the  fight  against  the  right  of  capture 
at  sea. 

At  the  Peace  Conference  in  1899  the  American  plenipotentiary, 
TVTiite,  stated  that  the  Americans  Mere  not  only  a  practical  people 
bvit  also  idealists.  Wilson  particularly  has  flooded  the  world  with 
speeches  which  are  brimful  of  phrases  about  justice  and  love  of  man- 
kind. Every  German  to-day  values  these  outpourings  for  what  they 
are — phrases.  Furthermore,  after  the  war  we  are  not  going  to  fall 
any  longer  for  American  rhetorics.  We  know  that  America  makes 
her  decisions  simply  after  a  consideration  of  her  own  interests,  using 
afterwards  idealism  as  an  advance  agent  in  announcing  her  interests. 
Thus,  it  may  be  taken  for  granted  that  the  Union  favored  up  to  the 
present  time  the  abolition  of  the  right  of  capture  chiefly  because,  in 
view  of  the  peculiar  conditions  of  her  Navy,  she  recognized  such  an 
abolition  as  being  advantageous  to  America.  But  a  different  situa- 
tion arose  with  a  change  in  these  conditions.  For  that  reason  Mahan, 
a  leading  authority  in  American  marine  circles  and  who  represented 
the  Union  at  the  first  Hague  Peace  Conference  as  a  (naval)  delegate, 
argued  a  long  time  ago  that  the  abolition  of  the  right  of  capture  at 
sea  is  no  longer  suitable  to  America,  since  the  Union  possesses  now  a 
large  battle  fleet  but  still  a  small  merchant  marine  and  is,  for  that 
reason,  in  a  position  to  gain  rather  than  lose  by  piracy.  Niemeyer  is, 
therefore,  of  the  opinion :  "  If  appearances  do  not  deceive,  the  United 
States  is  on  the  point  now  of  changing  its  former  attitude."^  He 
adds  that  American  imperialism  and  the  naval  policy  necessitated  by 
it  apparently  open  up  new  pathways  also  to  the  international  policy 
of  the  United  States.  It  now  remains  to  be  seen  whether  this  policy 
will  not  be  changed  again  because  of  the  tremendous  growth  of  the 
American  merchant  marine.  Undoubtedly  the  Union  makes  her  de- 
cisions in  accordance  with  her  own  interests.  We  do  not  reproach 
America  for  it  by  any  means,  only  we  ask  for  frankness  and  hope  to 
be  spared  all  idealistic  and  flowery  speeches. 

Self-interest  constitutes  among  the  governments  the  fixed  starting 
point  for  their  policies  of  right  and  justice.  No  State  will  favor 
the  abolition  of  the  right  of  capture  at  sea,  if  this  is  contrary  to  its 
own  interests.  Eeversely,  a  government  will  agree  to  such  and  aboli- 
tion, if  it  is  convinced  that  it  can  derive  benefit  from  it.  It  is 
urgently  necessary  to  state  this  once  for  all  clearly  and  frankly. 

For  this  reason,  I  stated  as  early  as  1907 : 

It  is  to  be  hoped  that  England's  own  interests  will  swerve  her 
yet  from  the  policies  followed  by  her  thus  far.    The  princij^les  of 

1 "  Prlnzlplen  des  Seekrlegsrechts,"  p.  20. 
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right  and  justice  may  perhaps  offer  a  much  better  protection  to 
the  English  gigantic  merchant  marine  with  its  enormous  valu- 
ation in  goods  than  could  be  given  it  by  the  strongest  battle  fleet. 
The  English  merchants  have  long  ago  become  convinced  of  the 
truth  of  this  fact;  the  English  Government  will  follow  suit  in 
due  time.^ 

Thus  Lord  Salisbury,  the  former  prime  minister,, too,  has  confessed 
himself,  in  contradistinction  to  Lord  Avebury,  to  the  principle  of  the 
inviolability  of  private  property  in  maritime  war.  Likewise  Cobden 
and  the  English  merchants  had  declared  themselves  previously  and 
certainly  not  from  purely  disinterested  idealism  in  favor  of  the  abo- 
lition of  the  right  of  capture  at  sea.^ 

Shortly  before  the  outbreak  of  the  world  war  there  appeared  in 
England  a  pamphlet  of  utmost  importance  which  caused  the  greatest 
sensation  on  account  of  its  contents  as  well  as  because  of  the  identity 
of  the  writer.  Its  author  was  Earl  Loreburn,  the  former  lord  chan- 
cellor who,  already  in  1905  and  1911,  while  a  member  of  Campbell- 
Bannermann's  Cabinet,  advocated  the  abolition  of  the  right  of  cap- 
ture at  sea.'  The  pamphlet  appeared  in  1913,  bore  the  title  "  Cap- 
ture at  sea,"  and  was  translated  into  German  by  Niemeyer.*  Of 
greatest  interest  is  his  programmatic  point  of  view. 

Loreburn  does  not  justify  his  demand  for  the  abolition  of  the  right 
of  capture  at  sea,  as  was  hitherto  customary,  with  references  to  hu- 
manity and  laws  of  nature,  but  with  the  practical  political  reference 
to  the  well- understood  and  common  interests  of  all  States.^  On  page 
19  he  states  with  a  delightful  frankness : 

We  desire  to  treat  this  matter  purely  from  the  standpoint  of 
British  interests  and  need  not  be  afraid  to  state  openly  in  how 
far  these  interests  are  served  by  the  inviolability  of  commerce; 
for,  undoubtedly,  our  needs,  our  weak  points,  and  our  strength 
are  well  known  to  the  foreign  governments. 

Loreburn  argues  as  follows:"  There  exist  dangers  that  are  more 
menacing  to  England  than  an  invasion.     England  is  not  only  the 

1  "  Haager  Friedenskonferenz,"  II.  269. 

^Loc.  cit.,  p.  263. 

"  Stler-Somlo,  p.  100. 

4 "  Privatelgentum  im  Seekrieg,"  1914.  In  the  introduction,  on  page  V,  Niemeyer 
observes :  "  Lord  Loreburn's  treatise  is  a  political  book  in  the  best  sense  of  the  word. 
It  is  accepted  as  such  throughout  England.  On  the  one  hand,  it  is  praised  there  most 
highly,  while,  on  the  other  hand,  it  is  condemned  most  severely.  No  doubts  have  been 
expressed  whatsoever,  that  It  is  a  pamphlet  containing  a  political  program  of  the  first 
rank.  The  unprecedented  fact,  so  contrary  to  traditions,  that  an  English  statesman, 
shortly  after  his  relinquishment  of  a  ministerial  portfolio,  should  have  advocated  fear- 
lessly and  in  unmistakable  terms  what  is  usually  called  a  liberal  policy  of  international 
law,  has  been  received  with  mixed  feelings  In  England.  The  clear.  Intelligible  and  Im- 
pressive manner  has  been  generally  recognized  with  which  this  book  treats  a  problem, 
whose  slogans  are  familiar  to  every  one  and  are  on  everybody's  lips  but  whose  nature 
is  not  as  clear  to  every  one,  as  it  is  surely  to  be  to  the  careful  reader  after  a  perusal  of 
Loreburn's  essay." 

"  Nlemeyer,  too,  mentions  this  fact  most  prominently.     Loc.  dt.,  p.  IX. 

"  Loc,  cit,,  p.  20  a. 
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greatest  military  naval  power  but  also  the  greatest  StVte  engaged  in 
oversea  commerce.  If  the  English  merchant  ships  become  subject 
to  capture,  then  this  means  irreparable  injury  to  England;  should 
the  neutrals  gain  by  a  decrease  in  the  English  merchant  marine,  then 
England  loses  her  trade.  There  are  not  enough  merchant  ships  in 
the  vrorld  to  take  over  the  transportation  of  the  English  oversea 
trade  in  addition  to  the  own  trade  of  any  given  nation.  The  earning 
power,  nay,  the  very  lives  of  the  English  depend  upon  import  and 
■export,  and  the  import  includes  by  far  the  gi-eater  portion  of  English 
foodstuffs  and  raw  materials  for  her  industries.  This  importation 
means  life  or  death. 

We  can  desire  but  not  believe  that  the  loss  may  prove  entirely 
insignificant  because  our  fleet  is  so  superior  that  within  a  short 
time  it  could  destroy  the  entire  fleet  of  the  enemy  or  blockade 
it  in  harbors.  It  is  indeed  a  very  comfortable  and  assuring  view ; 
but  only  those  can  hold  it  who  do  not  know  or  else  pay  no  atten- 
tion to  what  both  conferences  of  1907  and  1908-1909  have  re- 
vealed concerning  the  intentions  and  opinions  of  the  foreign 
powers  in  the  matter  of  transformation  of  merchant  ships  into 
vessels  of  war. 

The  English  console  themselves  with  the  thought  that,  under  the 
right  of  capture  at  sea,  they  would  suffer  less  than  the  other  powers, 
and  are  for  that  reason  unwilling  to  renounce  this  weapon.    Lore- 
burn,  too,  examines  this  pretext  by  taking  up  (p.  41  ff.)  successively 
cases  of  war  with  Germany,  France,  America,  Japan,  Austria,  Rus- 
sia, and  Italy.     We  are  particularly  interested  in  the  case  of  an 
Anglo-German  war,  and  in  this  connection  the  author  argues  as  fol- 
lows: As  long  as  no  respite  is  given,  the  whole  situation  resolves 
itself  into  a  "two-handed  game."    No  one  can  foresee  who  will 
suffer  more  under  these  circumstances;  but  the  number  of  British 
ships  in  German  ports  or  waters  might  be  the  larger  one.    And -in 
the  course  of  the  war  the  slogan  would  certainly  be :  Take  what  you 
can.    We  shan't  probably  get  much  booty.    The  Germans  will  un- 
doubtedly stop  their  commercial  navigation  on  the  high '  seas  by 
simply  keeping  all  German  ships  in  their  home  ports.     But  the  Eng- 
lish would  be  driven  out  of  the  Baltic  Sea  and,  what  is  worse,  they 
could  not  count  upon  normal  conditions  in  the  North  Sea.    More- 
over, English  oversea  trade  would  have  to  suffer  on  account  of 
cruiser  warfare.    For,  thus  he  goes  on  to  say :  "  Our  trade  rfeaches  all 
corners  of  the  world;  we  offer  a  greater  target  for  an  attack,  because 
we  have  more  ships."    However,  this  could  be  still  endured  if  the 
right  of  capture  at  sea  were  to  shorten  the  war.    The  Germans 
might,  perhaps,  lose  their  income  from  the  merchant  marine;  ibnt 
they  could,  perhaps,  satisfy  the  needs  of  their  people  even  without 
their  own  commercial  navigation.    Because,  in  the  opinion  of  the 
apthor,  Germany  would  need  only  one- fourth  the  number  of  neutral 
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ships  that  would  be  required  by  England  in  case  the  entire  English, 
merchant  marine  were  compelled  to  remain  idle  in  the  ports. 

The  following  deductions  of  the  former  lord  chancellor  read  like  a 
death  warrant  of  present  English  maritime  warfare : 

Germany  would  still  have  other  means.    Even  if  we  were  at 
^var  with  the  Germans,  no  one  could  prevent  British  merchant 
ships  from  transporting  goods  to  and  from  neutral  ports,  such 
as  Rotterdam  and  Antwerp.     No  matter  how  certain  we  might 
be  that  these  goods  will  find  their  way  into  Germany,  still  no 
human  being  could  prove  it  in  the  case  of  a  given  cargo,  and 
even  if  this  could  be  done,  there  exists  no  law  prohibiting  the 
shipment  of  goods  to  neutral  ports,  if  and  because  the  neutral 
merchant  intends  to  use  them  as  a  medium  for  trading  with  the 
enemy  (p.  47  f). 
By  all  rights  and  laws— thus  Lorebum  argues  further  on— ship- 
ments may  be  made  just  through  neutral  vessels.     German  ports. . 
would  remain  open  to  neutral  ships,  and  the  latter  would  be  ham- 
pered only  in  the  shipment  of  contraband  goods.     Of  course,  the 
blockade  could  help  some  by  closing  all  German  seaports  even  to 
neutral  merchant  vessels.     "But  it  would  not  close  Rotterdam  nor 
Antwerp,  and  in  this  way  German  exports  and  imports  could  depart  as 
heretofore  through  these  channels  from  German  centers  or  reach  Ger- 
man destinations  "  (p.  49) .    Loreburn  closes  this  part  of  his  exposi- 
tions with  the  following  words : 

But  if  it  is  maintained  that  we  could  in  this  wise  destroy 
or  force  into  submission  a  great,  rich,  highly  talented  nation  of 
65,000,000  people,  in  spite  of  the  fact  that  the  boundaries  of  this 
country  border  upon  those  of  seven  other  States,  with  whose  aid 
it  could  import  any  desired  article,  then  such  an  assertioii,  I 
confess,  frankly,  seems  to  me  totally  absurd  (p.  50). 

Xhus  far  Loreburn. 

It  has  also  been  pointed  out  that  the  fleet,  no  longer  required  to 
chase  after  merchant  ships,  would  become  free  for  its  purely  mili- 
tary task,  and  could  thereby  render  better  services;  but  the  reverse 
could,  perhaps,  be  sa,id  with  a  greater  deal  of  truth :  If  the  right  of 
capture  at  sea — and  as  a  further  consequence  the  rights  of  blockade 
and  contraband — are  done  away  with,  then  the  sphere  of  activity  of 
the  battle  fleet  becomes  too  limited ;  it  would  then  have  to  wage  war 
only  upon  the  fleet  and  coast  defenses  of  the  enemy.  It  is,  therefore, 
only  too  natural  that  naval  officers  can  not  be  easily  enlisted  for  such 
reform  plans.     Indeed;  it 'would  be  surprising  were  this  otherwise. 

For  that  reason  Hirschmann  regards  the  whole  matter  as  a  "  ques- 
tion of  military  strategy,"  ^  but  without  justification.  In  this  con- 
nection Loreburn  lays  stress  upon  the  fact  that  many  improvements 

'  '"  ijas  Internationale  Prlsenrecht,"  p.   13. 
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in  the  right  of  capture  at  sea  could  be  wrested  from  the  English 
naval  experts  in  spite  of  violent  opposition  on  their  part,^  and  he 
rightly  maintains  that  we  have  to  distinguish  here  "  between  mili- 
tary questions  concerning  which  naval  officers  can  render  an  opinion 
with  a  decisive  authority  and  between  political  questions  concern- 
ing which  they  have  no  right  to  claim  a  competent  judgment.^  The 
abolition  of  the  right  of  capture  at  sea  is  a  political  question,  in- 
deed, and  will  remain  one  even  if,  quite  naturally,  the  expert  knowl- 
edge of  the  naval  officers  is  of  utmost  importance  in  certain  respects 
and  can  not  be  dispensed  with.  The  final  decision,  however,  rests 
with  the  government  which  considers  the  whole  matter  from  the 
point  of  view  of  political  expediency. 

Loreburn's  prediction  was  correct:  The  right  of  capture  at  sea 
does  not  give  England  a  decisive  weapon  against  Germany.  And 
because  the  English  Government,  too,  became  convinced  of  this 
truth,  it  saw  itself  compelled  to  stake  its  hopes  on  a  different  card, 
and  thus  originated  the  illegal  policy  of  subduing  Germany  by 
means  of  starvation. 

2.  Erufland  has  always  endeavored  to  justify  the  retention  of  the 
right  of  capture  at  sea  in  the  first  place  with  an  alleged  contrast 
between  warfare  on  land  and  warfare  on  the  sea.  She  claimed  that 
the  abolition  of  the  right  of  capture  at  sea  neither  takes  into  con- 
sideration the  purpose  of  maritime  warfare  nor  the  stern  necessity 
of  war  and  is,  for  that  reason,  an  utopy.  The  right  of  capture  at 
sea  constitutes  an  essential  peculiarity  of  maritime  warfare,  for, 
while  in  warfare  on  land  the  will  of  the  opponent  is,  indeed,  broken 
by  a  victory  of  the  army,  in  maritime  warfare  a  victory  on  the  part 
of  the  navy  does  not  yet  assume  a  decisive  importance;  on  the  con- 
trary, the  attacking  power  must  first  lay  its  hands  on  the  roots  of 
the  enemy's  national  prosperity  and  shake  his  commerce  to  the  very 
foundations.^ 

Sir  Edward  Grey,  too,  justified,  on  February  6,  1908,  the  adverse 
attitude  of  the  English  delegates  to  the  Second  Hague  Peace  Con- 
ference in  the  following  words : 

England's  ability  to  bring  a  war  to  conclusion  rests  solely 
upon  her  naval  power;  and  if  private  propejrty  were  to  become 
inviolable,  then  I  do  not  see  how  a  war  could  ever  be  brought  to 
a  conclusion.  The  result  of  such  a  declaration  of  inviolability 
would  be  that  other  powers  might  be  misled  to  the  supposition 
that  Great  Britain's  fleet  is  only  a  defensive  weapon.    If  Eng- 

ip.  31. 

2  p.  151. 

'  Compare  Hlrschmann,  "  Das  Internationale  Prisenreeht,"  1912,  p.  9  :  "  Since  times 
Immemorial  and  also  at  the  Second  Peace  Conference  at  The  Hague  the  defenders  of  the 
right  of  capture  at  sea  have  taken  the  position  that  the  object  of  maritime  war  has  been 
acnleved  only  after  either  side  succeeded  In  shaking  the  enemy's  commerce,  his  entire 
commercial  and  political  relations,  and  through  It  his  colonial  prosperity."' 
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land  deprives  herself  of  the  means  of  .bringing  pressure  to  bear 
upon  the  other ,  nations  through  their  own  merchant  marine, 
then  some  great  powers  could  declare  war  against  England  with 
the  least  possible  danger  to  themselves. 

In  Germany,  too,  this  point  of  view  has  gained  popularity  from 
year  to  year,  although  the  geographic  position  of  Germany  and  the 
lack  of  bases  of  support  are  not  quite  favorable  to  it.  It  represents, 
perhaps,  the  prevailing  German  opinion  to-day.  However,  consid- 
erations of  a  serious  nature  are  against  it. 

The  end  of  a  war  means  the  overwhelming  of  the  enemy  until  he 
is  destroyed  completely,  and  we  learn  from  Grotius  that  "  in  war 
everything  is  fair  that  serves  to  end  the  war  "  (omnia  licere  in  bello 
quae  necessaria  sunt  ad  finem  belli).  But  I  can  not  admit  that 
the  retention  and  practice  of  the  right  of  capture  in  maritime  war- 
fare are  necessary  in  order  to  bring  war  to  a  conclusion.^ 

More  is  expected  of  the  right  of  capture  at  sea  than-  can  be  accom- 
plished by  it.  Maritime  warfare  has  been  wholly  overestimated  as 
to  its  ability  for  achieving  military  results.  To  Memeyer  belongs 
the  distinction  of  having  established  this  fact.^  Neither  maritime 
warfare  in  general  nor  the  right  of  capture  at  sea  in  particular  are 
able  to  break  the  will  of  the  enemy.  And  just  out  of  this  impotence  of 
warfare  on  the  sea  there  grew  up  the  impulse  toward  brutalization 
which  has  become  once  for  all  typical  of  maritime  war. 

He  who  has  the  feeling  of  being  unable  to  overwhelm  the 
enemy,  begins  to  bite  and  scratch.  In  maritime  warfare  both 
sides  are  like  combatants  ■^hose  hands  are  tied  and  who,  there- 
fore, try  to  make  up  in  every  other  possible  way  for  the  missing 
use  of  the  hands. 

The  practice  of  capturing  prizes  on  the  sea  is  a  war  measure  like 
any  other  measure.  It  is  a  device  for  injuring  the  enemy,  it  may  be 
equally  used  by  both  warring  factions  and  can  easily  become  mutu- 
ally harmful.  Each  side  inflicts  and  receives  punishment.  Now, 
from  the  point  of  view  of  the  public  interest  of  a  state  the  defenders 
of  the  right  of  capture  at  sea  assume  that  their  Government  can  only 
gain,  while  the  opponents  of  the  right  of  capture  at  sea  maintain  that 
their  state  will  lose  by  it.    Thus  the  whole  question  resolves  itself  into 

lA.  M.  Nlemeyer,  "  Prinziplen  des  SeekrlegsrecMs,"  p.  22 ;  Schramm,  "  Prlsenreeht," 
p.  105,  and  others. 

2  p.  16  :  "  The  difference  between  maritime  warfare  and  war  on  land  may  be  summed 
up  as  follows :  Maritime  war  Is  an  insufflolent  form  of  warfare  never  achieving  the  final 
objects  of  war.  This  is-  caused  by  the  fact  that,  In  maritime  war,  it  is  impossible  to 
press  the  knee  against  the  enemy's  breast,  to  place  the  knife  against  his  throat.  Even 
the  complete  destruction  of  the  enemy's  naval  forces,  the  utter  ruination  of  his  com- 
merce, and  the  strangling  of  his  intercourse  on  the  sea  do  not  achieve  the  results  that 
are  obtained  in  warfare  on  land  through  the  occupation,  of  the  enemy's  territory,  through 
the  military  exercise  of  a  territorial  authority  in  a  foreign  country,  and  through  the 
mere  gagging  of  his  own  Government."     See  also  p.  21. 

'  Nlemeyer,  loc.  cit.,  p.  17. 
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an  equfition  or  a  problem  in  arithmetic.  Bu,t  how  many  unknown 
quantities  must  be  assumed  in  such  an  equation?  ^  It  is  self-evident 
that  a  state  with  a  large  battle  fleet  but  \Yith  a  small  merchant  ma- 
rine will  find  a  greater  field  for  attack  during  a  combat  against  a  nation 
where  the  conditions  are  reversed ;  and  such  a  state  will  have  as  keen 
an  interest  in  the  retention  of  the  right  of  capture  at  sea  as  will  be 
displayed  in  its  abolition  by  the  enemy.  But  where  are  such  condi- 
tions in  advance  certain  and  guaranteed  to  last  ? 

.  Furthermore,  when  two  nations  apparently  having  a  battle 
fleet  as  well  as  a  merchant  marine  of  equal  size,  are  opposed  to 
each  other,  then  the  value  of  the  right  of  capture  at  sea  to  one  or 
to  the  other  war  faction  will  depend  upon  the  geographic  posi- 
tion, upon  the  composition  and  armaments  of  its  battle  fleet  as 
well  as  of  its  merchant  marine,  upon  .the  degree  of  skilf  ulness 
and  willingness  of  the  ship  crews,  and  also  upon  other  circum- 
stances whose  eft'ect  can  not  be  foretold  in  advance  but  can 
always  be  seen  from  the  results  that  have  been  achieved.'' 

All  these  circumstances  which  may  become  later  on  decisive  are  for 
the  time  being  shrouded  in  mystery.  And  what  is  the  conclusion  of 
all  this? 

Xiemeyer  states: 

accordingly,  no  great  power  can  agree  to-day,  reasonably  and 
honestly,  to  the  enactment  of  an  international  law  against  the 
right  of  capture  at  sea.' 

I  maintain,  however,  that  in  view  of  this  uncertainty,  a  strong  need 
for  the  retention  of  the  right  of  capture  at  sea  exists  no  longer. 

We  will  have  to  agree  with  Barbosa  *  that  each  nation  will  be  com- 
pelled eventually  to  build  up  its  battle  fleet  in  proportion  to  the  size 
of  its  merchant  marine.  'For,  "  the  battle  fleet  is  the  shield,  the  neces- 
sary protection  of  the  merchant  marine  "  (la  marine  de  guerre  est 
I'egide,  la  protection  necessaire  de  la  marine  marchande).  And  thus 
even  Barbosa  holds  the  right  of  capture  at  sea  eventually  responsible 
for  the  gradual  growth  of  the  navies  and  sees  in  it  with  good  reasons 
an  essential  obstacle  to  disarmament. 

^ye  may  count  upon  it  that  among  the  great  powers  of  the  future 
the  war  and  merchant  navies  will  be  in  a  nearly  equal  proportion, 
and  that,  for  that  reason,  none  will  oiFer  a  special  target  for  an 
attack  through  the  right  of  capture  at  sea.  But  under  such  condi- 
tions the  capture  of  prizes  becomes  an  ordinary  war  weapon  that 
may  prove  just  as  easily  advantageous  as  injurious  to  each  power,  and 
which,  even  under  most  favorable  circumstances,  will  not  yet  gain  for 
it  the  final  decision. 


'  One   has   only   to   compare   the  argnments  of  Niemeyer,  p.    20   ff.   and   Hirschraann, 
pp.  3-16. 

2  Xiemeyer,  p.  21. 
»  "  Prlnzlpien,"  p.  22. 
•Protoc,  III.  786. 
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To  be  sure,  one  may  point  to  the  world  war;  but  what  lesson  does 
it  teach  us? 

England  by  no  means  made  her  plans  for  maritime  warfare  in 
accordance  with  the  right  of  capture,  but  according  to  the  policy  of 
starvation,  so  contrary  to  international  law.  The  right  of  capture 
under  the  most  favorable  circumstances  would  have,  led  to  the  result 
that  those  German  merchant  ships  which  at  the  outbreak  of  the  war 
were  lying  in  enemy  ports  or  navigating  on  the  high  sea  would  have 
met  the  fate  prescribed  for  them  by  Articles  1  and  3  of  the  (VI) 
Hague  Convention.  The  other  German  merchant  ships  would  have 
remained  at  home. 

'  Reversely,  many  Germans  now  hold  on  with  doubled  energy  to  the 
right  of  capture  at  sea  by  pointing  to  the  success  achieved  by  our 
submarine  warfare  and  by  being  also  unwilling  to  give  up  such  a 
weapon  in  the  future. 

However,  the  characteristic  trait  of  the  present  submarine  warfare 
is  not  the  destruction  accomplished  by  it,  but  the  destruction  without 
warning.  And  in  this  respect  the  fact  is  being  constantly  overlooked 
that  the  unrestricted  or  intensified  submarine  warfare  has  its  justifi- 
cation only  in  the  English  violations  of  law,  and  is,  therefore,  per- 
missible merely  as  a  weapon  of  defense  or  retaliation.  This  I  pointed 
out  in  another  place  ;^  it  also  constitutes  the  basis  for  the  notes  of 
the  German  Government,  addressed  to  the  Union,  that  are  discussed 
there,  and  it  represents  the  prevailing  opinion  in  Germany.^  More- 
over, it  is  a  mere  supposition  that  the  superiority  of  the  German 
submarines  is  assured  forever ;  it  is  a  mistake  to  suppose  that  the  sink- 
ing without  warning  is  justified  even  in  cases  where  the  enemy  dis- 
plays a  correct  attitude  and  that  it  must  be  accepted  by  the  neutral 
powers.  Although  our  present  position  is  one  of  defense  and  retalia- 
tion, nevertheless  the  entire  world  has  arisen  against  us  as  if  in  a 
storm  of  resentment.  And  yet  some  people  believe  that  even  in  cases 
where  the  enemy  adts  correctly,  unrestricted  submarine  warfare  is,  or 
at  least  may,  become  legal  according  to  international  law  ?  Je  m'en 
fiche-politics  is  being  played,  and  one  meets  with  a  constant  refusal 
to  exchange  tested  measures  of  force  for  uncertain  mutual  concessions 
between  states.'    However,  this  is  not  the  true  state  of  affairs. 

1  "  Der  Lusltanla-I'all,"  1915,  p.  37  ff. 

"  See  also  the  speech  delivered  on  October  10,  1917,  by  Deputy  Haussmann  in  the 
Imperial  Parliament.  This  excellent  speech  is  reprinted  in  full  In  the  weekl.v  "  Deutsche 
Polltlls,"  No.  42,  pp.  1342-1356 ;  "  It  Is  a  fact  which  I  do  not  attempt  to  deny,  that 
there  existed  in  Germany  a  group  of  people  who  saw  in  the  English  blockade  a  welcome 
opportunity  for  extending  the  rights  of  belligerents;  but  neither  the  people  nor  the  Got- 
crnment  were  on  their  side.  It  must  be  made  clear  once  for  all :  an  overwhelmln,?  ma- 
jority of  the  German  people  see  in  the  unrestricted  submarine  warfare  nothing  but  a 
fearful  defensive  weapon  against  a  fearful  violation  on  the  part  of  the  enemy,  which 
will  lose  Its  moral  aild  legal  Justification  at  the  very  moment  when  the  enemy  has 
once  more  recourse  to  right  and  justice."     (Op.  clt,,  p.  1351.) 

»  See  Trlepel,  p.  37 :  "  The  last  few  months  have  revealed  the  most  vulnerable  parts 
in  the  English  armor.  All  of  this  ought  to  warn  us  to  be  doubly  prudent  and  doubly 
obstinate.  Privileges  are  easily  given  up  ;  but  It  Is  Impossible  to  win  them  back,  after 
repentance  has  set  In." 
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It  shall  not  be  denied  that  the  right  of  capture  at  sea  has  given  us 
a  welcome  pretext  for  our  present  measures  of  retaliation.  But  it  is 
equally  true  that,  should  in  the  future  retaliatory  measures  become 
again  necessary  as  they  are  to-day  and  for  similar  reasons,  the  pre- 
vious abolition  of  the  right  of  capture  at  sea  would  not  constitute  an 
obstacle  to  the  shaping  of  retribution  in  exactly  the  same  manner  as 
now.  It  is  impossible  to  prepare  in  advance  a  justification  for  de- 
fense and  it  goes  beyond  even  permissible  precaution. 

Just  the  same  it  can  not  be  denied  that  the  point  of  view  to  which 
exception  has  been  taken  here  is  not  without  a  justifiable  basis.  The 
manner  in  which  the  war  is  being  waged  by  the  Entente  Powers  has 
violated  the  old  laws  and  customs  of  maritime  warfare,  and  in  the 
formulation  of  new  laws  Germany  will  impose  its  conditions.  If, 
owing  to  opposition  on  the  part  of  England,  Germany  does  not 
achieve  freedom  of  the  seas  in  a  rational  sense  of  the  word,  then 
she  will  better  give  up  the  idea  of  an  agreement  and  will  leave  every- 
thing to  the  usage  of  nations.  Gertnany  will  then,  in  a  given  case, 
simply  wage  war  on  the  sea  in  such  a  way  as  will  best  suit  her  pur- 
poses. Perhaps,  if  England  is  confronted  with  a  reappearance  of 
the  terrifying  ghost  of  submarine  warfare,  she  will  be  ready  for  just 
agreements  concerning  the  freedom  of  the  seas.  Thus  the  submarine 
weapon  can  prove  itself  also  here  a  useful  weapon  for  bringing  the 
English  to  their  senses. 

I  now  revert  to  the  question  of  the  abolition  of  the  right  of  capture 
at  sea. 

A  thoroughgoing  estimate  of  the  value  of  capture  at  sea  shows 
it  to  assume  increasingly  modest  proportions.  It  is  simply  not  true 
that  the  right  of  capture  hits  the  prosperity  of  a  given  nation  at  the 
very  roots,  that  it  has  a  decisive  influence  upon  the  war^  and  that  it 
hastens  the  end  of  the  combat.^  The  right  of  capture  reveals  itself 
as  an  entirely  ordinary  war  measure  of.  a  doubtful  value.  Under 
these  circumstanees  the  final  decision  must  ie  looked  for  in  different 
quarters. 

If  we  desire  to  win  over  the  world  to  the  abolition  of  the  right  of 
capture  at  sea,  then  we  must  convince  her  that  such  an  abolition  is  a 
matter  of  universal  interest. 

The  practice  of  capture  is  a  deviation  from  the  principle  that  war 
is  a  combat  against  the  military  forces  and  not  against  individuals. 
It  may  be  that,  under  modern  conditions,  the  subjugation  of  the 
enemy  can  no  longer  be  achieved  without  encroachments  upon  the 
destinies  of  the  civilian  population.  But  a  restriction  of  some  sort 
must  be  found  eventually.^    Is  it  wise,  then,  to  turn  loose  the  hor- 

1  similarly  Llepmann,  Deutsche  Juristenzeltung,   1917,  Nos.  21,  22,  Sp.  926. 

» On  a  previous  occasion  already,  while  reviewing  Eltzbacher's  book,  I  have  stated  : 
"The  finding  of  such  an  adjustment  between  objects  of  war  and  national  interests  or 
its  clearer  elaboration  Is  a  task  for  the  future."  ("  Weltwirtschaftliches  Archly,"  IX, 
No.  3,  p.  411.) 
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rors  of  an  international  war,  as  long  as  the  warlike  balance  depends 
upon  so  many  "if s  "  and  "  buts  "  ?  The  objection  that  the  right  of 
capture  in  maritime  war  merely  constitutes  an  indemnification  for 
the  right  of  requisitions  or  levying  contributions  in  war  on  land  ^  is 
void.  The  laws  of  maritime  warfare,  too,  recognize  requisitions  and 
contributions ;  ^  but  the  right  of  capture  at  sea  does  not  serve  the 
same  purpose  as  does  occupation  in  warfare  on  land ;  it  knows  noth- 
ing of  an  indemnification,  although  it  spells  destruction,  too.^  The 
right  of  destruction  is  the  twin  brother  of  the  right  of  capture,  and 
international  law  is  so  little  interested  in  the  subsequent  fate  of  a 
war  prize  that  it  provided*  no  restrictive  measures  whatsoever  con- 
cerning the  destruction  of  enemy  prizes,  but  rather  maintained  an 
absolute  silence  in  the  entire  matter. 

And  it  is  just  this  senseless  mania  for  destruction,  inherent  in  the 
right  of  capture  at  sea,  which  forces  upon  our  lips  the  question  as  to 
its  internal  justification,  and  thereby  we  rise  at  last  to  the  heights 
from  which  the  whole  controversy  ought  to  be  viewed. 

The  right  of  capture  at  sea  is  a  war  measure  of  a  doubtful  value 
to  the  belligerents  whose  effectiveness  depends,  at  any  rate,  upon 
many  special  suppositions  that  can  not  be  foreseen  in  advance  at  all 
but  which,  on  the  other  hand,  means  under  all  circumstances  a  coarse 
and  mad  d&struction  of  the  national  prosperity,  from  which  the 
neutrals,  too,  may  suffer  and  whose  wedge  may  even  be  turned  against 
the  captor  and  destroyer,  respectively.  The  full  international  effect 
of  the  right  of  capture  can  be  seen  in  the  matter  of  marine  insurance." 
For  that  reason  the  right  of  capture  at  sea  not  only  carries  the  at- 
tack beyond  the  military  opponent,  but  it  also  breaks  up  the  com- 
munity of  interests  which,  in  the  matter  of  oversea  trade,  exists 
throughout  the  world.  For  the  practice  of  capture  at  sea  not  only 
hits  the  enemy  shipper,  but  above  all  also  the  neutral  consignor,  who 
awaits  in  vain  the  arrival  of  the  cargo.  The  world  can  not  permit 
of  the  repetition  of  such  conditions  as  have  come  to  pass  during  the 
,  present  war. 

Public  opinion  in  all  countries  will  not  cease  to  find  ways 
and  means  by  which  to  prevent  the  recurrence  of  such  bound- 
less and  senseless  destruction  among  civilized  nations.  *  *  *.^ 
Just  ap  international  law  is  altogether  possible  only  among  na- 
tions that  have  a  community  of  interests,  so  is  it  likewise  possible 

1  This  was  particularly  asserted  by  Benault  at  the  Second  Hague  Conference,  III,  793. 

2  Compare  the  (IX)  convention  concerning  the  bombardment  by  naval!  forces  In  times 
of  war.  Articles  3  and  4. 

*  See  also  Loreburn-Nlemeyer,  p.  161  fE. 

*The  London  Declaration  of  the  laws  and  customs  of  maritime  war  contains  in 
Article  48  fE.  protective  measures  only  concerning  the  destruction  of  neutral  prizes. 

=  Concerning  the  attempts  to  Introduce  government  insurance,  see  Wehberg,  "  Seekriees- 
reeht,"  pp.  244-254. 

•Llepmann,  "Die  Frelhelt  der  Meere  "  In  Deutsche  Jurlstenzeltung,  1917,  Nos.  21-22, 
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to  carry  into  effect  a  particular  war  rule,  like  the  freedom  of  the 
sea  in  war,  in  so  far  only  aSj  in  spite  of  the  war,  a  community  of 
interests  is  maintained  between  the  belligerents  and  neutrals.^ 

The  problem  of  the  right  of  capture  at  sea  must  be  raised  to  the 
heights  of  a  community  of  interests.  And  this  is  by  no  means  dif- 
ficult. The  community  of  international  law  is  often  confronted  with 
conflicting  interests  and  must  in  such  cases  follow  a  diagonal  line. 
However,  in  view  of  the  indecisive  character  of  the  right  of  capture 
at  sea  and  in  view  of  its  uncertain,  questionable  value  to  the  prose- 
cution of  war,  the  thought  of  a  fixed  and  deeply  rooted  conflict  of 
interests  between  nations  can  not  be  very  well  entertained,  and  the 
common  interests  of  all  parties  concerned  will  find  the  more  eloquent 
defenders,  since  the  belligerents  of  to-day  may  become  the  neutrals  of 
to-morrow.  As  was  pointed  out  by  Choate  at  the  Second  Hague  Peace 
Conference,  the  right  of  capture  at  sea  means  the  destruction  of  the 
great  community  of  interests  among  the  nations ;  and  the  miserable 
advantage  offered  by  the  right  of  capture,  even  under  the  most 
favorable  circumstances,  stands  in  a  striking  disproportion  to  the 
enormous  damage  inflicted  upon  the  commerce  of  the  world.  The 
present  world  war,  in  the  course  of  which  more  than  the  right  of 
.capture  at  sea  has  been  thrown  into  the  scales,  made  it  perfectly  clear 
to  the  entire  world  that,  in  the  last  analysis,  the  right  of  capture 
neither  avoids  war  nor  shortens  its  duration.  Choate  was  right  in 
maintaining  that  war,  in  accordance  with  its  nature,  has  to  be,  and 
remains  only  "  a  test  of  strength  on  land  and  on  sea  between  the 
military  forces  and  financial  resources  of  the  combatants"  (une 
-epreuve  de  puissance,  sur  terre  et  sur  mer,  entre  les  forces*  militaires 
et  les  resources  financieres  des  combattants).^  In  other  words,  we 
have  gone  back  to  the  principles  enunciated  by  Eousseau ! 

Whoever  is  opposed  to  the  right  of  capture  at  sea  will  also  reject 
as  inconsequential  such  reforms '  which  assume  that  with  the  capture 
of  the  sea  prize  the  object  of  the  right  of  capture  at  sea  has  been 
achieved,  and  that,  for  that  reason,  the  ship  and  cargo  should  be  re- 
turned later  on.*  A  right  of  capture  at  sea^  which  becomes  a  legal 
obligation  to  indemnification  is  anyhow  fully  ripe  for  the  discard, 
since  it  is  unlikely  to  satisfy  either  the  captor  or  the  enemy. 

II.  SJkM  Germa/Mf  contend  for  the  abolition  of  the  right  of  oap- 
twe  at  sea  or  consent  to  it? — One  will  have  to  answer,  yes ;  pro- 
vided a  satisfactory  and  simultaneous  regulation  of  the  rights  of 
blockade  and  contraband  will  take  place  excluding  a  reappearance 
of  the  right  of  capture  at  sea  in  a  different  form.    For  the  whole 

>Loc.  cit.,  Sp.  923. 

2  Protoc.  Ill,  762. 

»  Wehberg,  "  Seckriegsrecht,"  p.  255. 

*  Concerning  the  competent  attempts  at  reform,  see  op.  clt.,  pp.  254-256. 
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world  is  agreed  that  there  exists  a  connection  between  these  three 
rights  and  knows  well  that  these  questions  ought  not  to  be  segre- 
gated by  means  of  waterproof  bulkheads. 

This  would  then  be  a  direct  continuation  of  the  German  policy 
advocated  by  Baron  v.  Marschall  at  the  Second  Hague  Peace  Con- 
ference.^ Let  us,  therefore,  come  first  to  an  understanding  concern- 
ing the  rights  of  blockade  and  contraband ! 

The  abolition  of  the  right  of  capture  at  sea,  without  a  simul- 
taneous legislative  regulation  of  the  rights  of  blockade  and  contra- 
band, would  constitute  a  daring  jump  in  the  dark.  One  only  has 
to  think  of  Triepel's  "  three  keys !  " 

For  that  reason,  the  arguments  concerning  the  rights  of  blodiade 
and  contraband  that  are  put  forth  in  the  succeeding  pages  assume 
an  additional  importance.  But  one  right  of  blockade  and  contraband 
can  be  suffered  to  exist,  and  this  must  be  of  such  a  character  as  to 
be  entirely  unsuitable  to  serve  as  a  sort  of  relay  to  the  right  of  cap- 
ture at  sea  or  to  the  reintroduction  of  the  abandoned  privileges  in 
a  roundabout  way. 

Many  are  at  hand  with  the, prophecy  that  the  nations — =and  particu- 
larly England — can  never  be  induced  to  agree  to  the  abolition  of 
the  rights  of  capture  at  sea  and  blockade  and,  as  a  further  conse-. 
quence,  to  the  abolition  or  thorough  revision  of  the  right  of  contra^ 
band.  But  this  remains  to  be  seen;  for,  it  is  reasonable  to  assume 
that  even  the  governments  have  learned  a  lesson  from  the  world  war. 
0^1  the  other  hand,  there  are  others  who  mistrust  England's  pledges 
and  who  believe  at  the  most  in  a  change  on  paper  only.  All  of  these 
questions  will  be  taken  up  once  more,  though  briefly,  in  the  con- 
clusion to  the  present  pamphlet.  I  only  wish  to  state  here  most 
emphatically  that  as  between  the  abolition  of  the  right  of  capture  at 
sea  and  the  repeal  of  the  two  other  sea  laws,  I  certainly  value  less 
highly  the  abolition  of  the  right  of  capture  at  sea. 

In  the  exercise  of  the  rights  of  blockade  and  contraband  certain 
demands  are  made  upon  and  from  neutrals ;  whereas  in  the  exercise 
of  the  right  of  capture  at  sea  the  belligerents^  have  the  whole  field 
to  themselves. 

As  a  whole  I  have  little  faith  in  a  regulation  of  war  measures 
and  of  the  mutual  relations  betw^een  the  belligerent  parties.^  Eng- 
land'scase  has  shown  conclusively  that  such  agreements  ihardly  stand 
the  test  when  it  comes  to  actual  applications. 

When  we  demand  to-day  freedom  of  the  sea  in  time  of  war,  we 
do  not  think— from  the  standpoint  of  the  present  war— so  much  of 
ourselves  as  of  the  Tieutml  nations.  Freedom  of  the  seas  in  the  first 
place  means  the  right  of  those  nations  who  have  remained  neutral 


'  See  above,  p.  34  f. 

'  See  also  Nlemeyer,  "  Prlnzlpien  des  Seekrlegsreclits,"  pp.   18-19. 
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to  carry  on  trade,  even  during  the  war,  with  the  other  neutral  States 
as  well  as  with  the  belligerents.^ 

The  continued  violations  of  the  laws  of  neutrality  with  which  our 
opponents  have  burdened  their  debit  in  the  present  war  will  result 
in  a  powerful  countermovement  after  the  war,  which  will  end  in  a 
strengthening  of  the  position  of  the  neutral  nations,  who  will  cer- 
tainly oppose  jointly  all  future  encroachments  upon  their  rights  and 
who  will  prove  strong  through  such  a  coalition.  In  a  future  war  of 
English  make  the  American  Government,  which  has  totally  dis- 
credited itself  on  account  of  its  phrases,  will  not  be  offered  the  direc- 
tion again,  nor  will  the  defense  be  run  into  a  dead  track. 

Freedom  of  the  sea  in  time  of  war,  even  in  the  sense  of  the  Ger- 
man conception,  can  and  will  have  to  be  realized  mainly  within  the 
letter  of  a  liberal  law  of  neutrality. 

For  that  reason  the  statement  of  the  Imperial  Chancellor  von  Beth- 
mann  HoUweg,  made  on  August  19,  1915,  declares  that  we  desire  to 
obtain  the  freedom  of  the  seas  of  the  world  "  fo!r  our  own  protection 
as  well  as  for  the  protection  and  welfare  of  all  nations." 

The  recruiting  power  of  the  German  program  lies  in  the  fact  that 
we  wish  to  remove  a  tyranny  on  the  sea  under  which  the  entire  world 
is  groaning.  Evidently  President  Wilson  seemed  to  have  had  some 
similar  thought  in  mind  when  in  his  message  to  the  Senate,  cited 
above  on  p.  36,  he  demanded  for  the  restoration  of  the  freedom  of  the 
sea  such  rules  as  would  "  make  the  seas  indeed  free  and  common  in 
practically  all  circumstances  for  the  use  of  Tna/nkindP  Only  he  con- 
fined himself  to  high-sounding  phrases. 

» Similarly  v.  Liszt,  Deutsche  Juristenzeitmig,  1916,  Sp.  18-24 ;  Kohler,  op.  cit.,  Sp. 
153  f ;  MuUer-Meiningen,  loc.  cit.,  p.  383. 
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CHAPTER  II. 

THE  RIGHTS  OF  BLOCKADE  AND  MINE-LAYING. 


§  5.  THE  RIGHT   OF  BLOCKADE  AND   THE  ENGLISH  BLOCKADE. 

I.  A  hlochade,  as  will  be  seen  later  on,  may  be  either  military  or 
commercial  in  character,  and  denotes  in  either  case  the  closing  by 
means  of  warships,  of  ports  and  coasts,  and  through  it  an  incisive 
restriction  of  the  freedom  of  the  sea.  For  the  freedom  of  the  sea 
does  not  mean  that  it  is  possible  to  navigate  on  the  high  seas,  but 
that  through  the  use  of  the  highways  of  commerce  it  is  possible  to 
make  ports  to  carry  on  trade  and  commerce  with  over-sea  countries. 

As  a  military  operation  the  blockade  is  directed  only  against  the 
enemy.  Access  to  ne\itral  ports  and  coasts  must  never  be  closed. 
But,  nevertheless,  the  blockade  directs  her  real  wedge  against  neutral 
navigation.  For  thus  far  enemy  merchant  vessels  are  anyhow  sub- 
ject to  the  right  of  capture  whenever  and  wherever  they  are  met  by 
an  enemy  warship ;  no  blockade  is  necessary  for  that.  It  is  true  that 
neutral  vessels  can  carry  on  commerce  even  in  times  of  war,  but 
blockaded  ports  remain  closed  to  them.  A  neutral  vessel  caught  in 
the  act  of  running  the  blockade  must  pay  for  its  disobedience  with 
the  loss  of  the  ship  and,  in  case  the  vessel  is  unable  to  prove  its  good 
faith,  with  the  additional  confiscation  of  the  cargo. 

Owing  to  this  acute  danger  to  neutral  navigation  the  legal  assump- 
tions of  blockade  become  of  vital  importance.  Only  such  a  blockade 
which  fulfills  all  legal  definitions  can  achieve,  according  to  binding 
laws,  its  designated  effectiveness  and  inflict  mortal  injury  upon  neu- 
tral trade  and,  respectively,  upon  communication  with  the  blockaded 
territory.  The  assumptions  of  blockade  are  in  this  case  the  "  com- 
ponent elements  "  of  the  freedom  of  the  sea. 

The  right  of  blockade  was  regulated  and  developed  more  fully  for 
the  first  time  in  1909  by  the  London  Declaration  of  the  laws  and 
customs  of  maritime  war.  It  matters  little  in  our  discussion  thai, 
this  declaration  was  not  ratified,  because,  as  is  explicitly  emphasized 
in  Article  2,  the  basic  regulation  of  the  right  of  blockade  took  place 
already  through  the  Paris  Declaration  of  maritime  laws  of  1856, 
which  was  ratified  by  the  sigDn.tory  powers  and,  as  is  brought  out  by 
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the  official  interpretations  to  Article  2,  "  actually  "  accepted  by  the 
other  nations,  as  far  as  the  portions  pertaining  to  legal  blockade  were 
concerned.  Accordingly,  the  blockade,  in  order  to  be  legally  binding, 
must  be  effective  in  fact,  that  is  to  say,  it  must  be  maintained  by  a 
real  fighting  force  sufficiently  large  to  actually  prevent  access  to  the 
enemy  coast.  -  This  legal  restriction  means  a  far-reaching  protection 
for  neutral  navigation.  Without  an  effective  blockade  by  means  of 
a  naval  squadron  which,  from  a  corresponding  distance,  actually 
closes,  the  enemy  coast  from  the  seaside,  communication  is  legally 
free ;  without  these  legal  assumptions  of  blockade  the  neutral  nations 
have  freedom  of  the  seas. 

II.  But  what  is  the  nature  of  the  so-called  "  blockading  "  of  Ger- 
many by  England  in  the  present  world  war? — No  English  squadron 
is  actually  blockading  the  German  coast.  No  English  ship  is  at 
anchor  in  front  of  a  German  port.  And  England  knows  the  reason 
why.  The  English  battle  fleet,  which,  according  to  Churchill's  boast- 
ful declaration,  was  to  drag  forth  the  German  Navy  from  her  mouse 
hole,  is  weighing  her  anchors  safely  in  English  ports  and  does  noi, 
dare  to  send  out. a  blockading  squadron.  This  so-called  blockading 
of  .Germany  is  the  long-condemned  "  blocus  anglais,"  a  blockade  from 
a  distance  and  a  paper  blockade,  which  affects  Germany  indirectly 
and  in  so  far  only  as  the  neutral  nations  to  the  north  were  cut  off 
by  a  belt  of  mines. 

The  closing  of  the  North  Sea,  with  which  England  surprised  the 
world  on  November  3,  1914,^  which  the  guilty  English  conscience' 
tried  to  justify  by  bringing  into  play  purely  invented  reasons  of  re- 
taliation,^ and  by  means  of  which  Germany  was  to  be  starved  out,  is 
not  a  blockade  in  the  legal  sense  of  the  word,  but  an  atrocious  viola- 
tion of  international  law.  For,  starvation  is  permitted  only  as  a 
phase  accompanying  a  siege  and  actual  blockade  in  a  legal  sense, 
but  never  constitutes  a  war  weapon  in  itself.  Van  Calker,  too,  em- 
phasizes : 

The  English  declaration  of  a  barred  zone,  in  view  of  its  nature 
and  its  results,  constituted  thus  far  unquestionably  the  most 
serious  violation  of  international  law  that  was  committed  in 
the  entire  course  of  the  world  war  and  imposed  uncommonly 
harsh  hardships  upon  the  entire  German  nation.^ 

But  this  so-called  blockade  is  also  a  crime  against  the  laws  of  neu- 
trality. For  neutral  States  must  never  be  included  in  the  barred 
belt. 


1  See  the  communication  of  the  British  Ambassador  at  The  Hague  transmitted  to  the 
Dutch  Minister  for  Foreign  AtEalrs  on  November  3,  1914. 

2  See  Pohl,  "  England  and  the  London  Declaration,"  1915,  p.  16. 

' "  Das  Problem  der  Meeresfreihelt,"  1917,  p.  25  ;  Stier-Somlo,  p.  116. 
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The  English  closure  by  means  of  mines  violates  the  right  of  block- 
ade as  well  as  the  right  of  placing  mines.  The  right  of  blockade  re- 
jects a  blockade  from  a  distance,  restricts  its  operation  to  the  terri- 
tory occupied  by  the  enemy,  and  insists  upon  a  closure  effected 
through  the  medium  of  the  naval  fighting  forces.  On  the  other  hand, 
the  following  has  been  established  concerning  the  right  of  placing 
mines:  It  is  true  that  a  law  against  the  strewing  of  mines  on  the 
high  sea,  which  England  herself  advocated  at  the  second  Hague 
Peace  Conference,  was  not  enacted  at  that  time,  because  the  mines 
were  regarded  as  offering  a  protection  to  the  weak  nations  who,  in 
view  of  existing  conditions,  could  gain  security  for  themselves 
against  pursuing  warships  only  by  leaving  behind  them  a  field  strewn 
with  mines.  However,  this  involved  a  war  measure  directed  purely 
against  the  enemy,  and  England  was  not  successful  in  her  attempts 
to  have  this  declared  an  illegal  practice.  But  England's  present  at- 
tempts to  establish  a  blockade  by  means  of  mines  is  nothing  else  but 
a  direct  challenge  against  the  neutral  nations.  The  Hague  conven- 
tion in  regard  to  the  placing  of  mines,  after  some  introductory 
phrases,  has  for  its  main  object  "to  guarantee  to  peaceful  naviga- 
tion, as  far  as  possible,  that  security  to  which  it  is  also  entitled  in 
time  of  war."  Instead,  England  simply  closes  now  an  entire  sea,  and 
announces  to  neutral  ships  that  they  will  have  to  fly  henceforth 
through  the  air  in  their  journey  to  a  neutral  port.  The  whole  Eng- 
lish declaration  of  a  war  zone  is  solely  directed  against  neutral  navi- 
gation in  order  that,  with  the  barring  to  neutral  ships  of  the  road 
to  Germany,  the  latter  may  be  injured  through  the  neutral  nations. 
And  since  the  neutral  nations  were  not  strong  enough  to  protect 
their  interests  Germany  was  compelled  in  defense  of  her  own  rights 
to  take  the  road  of  retaliation,  with  the  result  that  the  position  of 
the  neutrals  became  worse  still. 

The  unrestricted  warfare  with  which  Germany  answered  the  at- 
trocioiis  violations  of  law  on  the  part  of  the  English,  has  dem- 
onstrated to  England  that  Germany  may  not  be  challenged  un- 
punished. We  have  paid  in  kind.^  The  war  of  starvation  begins 
to  throw  its  shadows  even  in  the  countries  of  the  Entente  Powers, 
and  the  Austro-Hungarian  minister  of  foreign  affairs.  Count  Czernin, 
was  able  to  assure  the  Hungarian  delegation  in  December,  1917,  that 
those  in  authority  in  Germany  as  well  as  in  Austria  knew  with  a 
certainty  that  as  a  result  of  the  submarine  warfare  "  the  interference 
with  the  supply  of  munitions  on  the  eastern  and  western  fronts  is  so 
great  that  it  has  a  decisive  influence  upon  the  course  of  the  war  and 
that  our  opponents  suffer  from  its  effects  severely."    The  breaking 

1  Van  Caiker,   "  Dag  Problem  der  Meeresfreiheit,"  p.   25  ;   my   essay,   "  Lusitanla-Fall," 
p.  37  ff. 
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of  the  convention  on  the  part  of  the  English  has  given  us  back  the 
freedom  of  trade.  Thanks  to  our  submarines,  we  were  in  a  position 
to  make,  through  our  declarations  of  barred  zones,  such  a  use  of  this 
freedom  as  was  hardly  ever  conceived  possible  by  England.^  Even 
the  vainglorious  English  prime  minister,  Lloyd  George,  is  already 
beginning  to  lament :  "  Nothing  can  give  us  victory,  unless  we  im- 
prove our  tonnage  problem.  Tonnage  means  cannon,  airships,  muni- 
tions, tanks,  and  troops,  regardless  of  whether  they  are  in  France  or 
in  the  East." 

But  the  neutrals  who  were  dragged  into  this  Joint  state  of  suffering 
must  consider  that  nothing  but  their  own  attitude  of  toleration  com- 
pelled Germany  to  resort  to  retaliatory  measures.  We  had  a  right 
to  expect  that,  since  the  neutral  nations  answered  the  English  viola- 
tions merely  with  paper  protests,  the  German  measures  of  retalia- 
tion would  not  be  judged  more  harshly.^  The  American  Union, 
above  all,  should  have  taken  this  into  consideration.  On  the  whole, 
I  have  nothing  to  add  to  my  previous  arguments  concerning  the 
justification  of  the  German  submarine  warfare.' 

The  right  of  blockade  and  the  right  of  placing  mines  are  touched 
upon  in  Article  2  of  the  convention  concerning  mines,  where  it  is 
stated : 

It  is  forbidden  to  place  automatic  contact  mines  in  front  of 
the  coasts  and  ports  of  the  enemy  for  the  sole  purpose  of  tieing  up 
commercial  navigation. 

According  to  this  a  blockade  by  means  of  mines  or  the  blockading 
of  commerce  that  is  directed  against  the  neutral  nations  and  that  can 
be  carried  out  only  by  means  of  mines,  is  forbidden ;  only  the  placing 
of  mines  as  a  war  operation  directed  against  the  enemy  remains  in 
force. 

Germany  added,  indeed,  a  reservation  to  Article  2,  in  conjunction 
with  France,  but  only  because  of  the  fact  that  "  the  belligerent  .(who 
places  mines  with  the  purpose  in  view  of  tieing  up  commerce)  has 
merely  to  allege  a  different  reason  in  order  to  render  illusory  the 
application  of  this  law."  * 

1  Vollert  ("  Das  milltarische  Geblet  des  Bnglischen  Nordsee-erlasses  vom  3ten  November, 
1914,  und  das  Kriegsgeblet  der  deutschen  Bekanntmacbung  vom  4ten  Februar,  1915  " 
Dissertation  of  the  University  of  Wurzburg,  1917)  attempts  to  prove  in  a  noteworthy 
manner  tbat  there  exists  a  legal  coordination  between  these  two  announcements,  but  Is 
unable  to  come  to  a  conclusive  decision  because  be  is  unwilling,  as  a  matter  of  prin' 
clple,  to  even  consider  the  question  of  retaliation.  Still  his  essay  contains  the  most 
complete  up-to-date  bibliography  on  the  subject  of  submarine  warfare. 

^  See  also  the  speech  of  the  Imperial  Chancellor  v.  Bethmann  HoUweg  delivered  before 
the  Imperial  Parliament  on  February  27,  1917. 

= "  Der  Lusltanla-Fall,"   1915,  p.  37  ff. ;  "  lingland-Amerlka  und  das  VHlkerrecht "  In 
Frankfurter  Unlversitats-Zeitung,  "  Sonderheft,  ihren  Studenten  im  Felde  gewldmet  von 
der  K8nigliehen  Julius-Maximilians  TJnlversitat  Wilrzburg"    (Special  Bdltlon,  dedicated 
by  the  Royal  Julius  Maximilian  University  of  Wtlrzburg  to  its  students  in  the  service) 
1917.  p.  3  ff. 

*  German  White  Book  issued  on  December  6,  1917,  p.  10. 
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Loreburn,  too,  states  that  there  is  little  sense  in  forbidding  such  a 
practice, 

because  nothing  is  easier  to  maintain  than  that  the  mines  are 
intended  among  other  things  to  render  impossible  the  retreat  or 
provisioning  of  the  enemy  in  a  commercial  port  and  that  the 
interference  with  trade  is  merely  a  deplorable  consequence. 
Such  a  practice  would  constitute  a  highly  effective  blockade,  and 
it  could  be  proclaimed  under  a  different  name  without  any  guar- 
antees and  responsibilities.^ 

On  the  other  hand,  as  was  shown  by  the  placing  of  German  mines 
at  the  mouth  of  the  Thamies  Kiver,  even  the  strewing  of  mines  in- 
tended purely  as  a  military  operation  could  be  just  as  easily  char- 
acterized and  attacked  by  the  opposing  side  as  constituting  a  com- 
mercial blockade.  But  the  latter  eventuality  is  immaterial,  for  the 
effects  of  law  upon  commerce  are  neither  desired  here  nor  intended ; 
and  the  war  value  of  a  military  operation  is  independent  of  such 
an  attack,  particularly  as  it  rests  upon  a  wrong  assumption. 

Thus  nothing  else  remains  but  that  Article  2  has  absolutely  no 
value,  as  far  as  protection  of  trade  is  concerned.  Such  may  be  the 
case,  but  this  provision  has  some  value  just  the  same.  This  is  proven 
by  the  fact  that,  unfortunately,  the  present  English  closing  of  the 
sea  by  mines,  which  was  unquestionably  intended  as  a  commercial 
blockade,  does  not  seem  to  be  affected  by  Article  2,  because  Germany 
added  a  restriction  to  this  section.  Fortunately  this  does  not  matter 
at  all,  since  a  blockade  by  means  of  mines  is  already  forbidden  in 
the  Paris  Declaration  of  maritime  laws  through  its  demands  for 
"effectiveness."  For,  according  to  this  declaration,  a  blockade,  as 
has  been  previously  stated,  must  be  enforced  by  a  fighting  force 
(force  suffissante).  And  the  English  closure  of  the  North  Sea  does 
not  agree  with  this  provision. 

During  an  address  delivered  at  Norwich  toward  the  end  of  Novem- 
ber, 1917,  Lord  Robert  Cecil  boasted  that  "he  was  in  a  position  to 
state  that  in  the  previous  history  of  the  world  nothing  had  been 
accomplished  that  could  equal  the  present  blockade."  He  is  right, 
in  so  far  as  the  illegality  and  brutality  of  the  English  "  blockade  "  are 
stiU  without  their  equal. 

§  6.  THE  POSTULATE  OF  THE  FUTURE. 

We  have  now  arrived  at  a  stage  where  we  can  attempt  to  formulate 
the  future  demands. 

I.  In  the  matter  of  placing  mines  a  partial  understanding  had  been 
achieved  already  in  1915  between  Germany  and  the  American  Union, 
still  "  neutral "  at  that  time,  that  failed  to  obtain  universal  legality 


1 "  Prlvateigentum  im  Seckrieg  "  (translated  into  German  by  Niemeyer),  p.  138  f. 
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only  on  account  of  England's  stubborness.  The  American  note  of 
February  22,  1915,  recommended,  among  other  things,  as  a  basis  for 
an  Anglo-German  understanding, 

that  neither  party  shall  lay  single  floating  mines  in  the  coast 
waters  or  on  the  high  sea ;  that  neither  side  shall  lay  anchored 
mines  on  the  high  sea,  except  fOr  purely  defensive  purposes, 
within  cannon  shot  of  a  port;  that  all  mines  shall  bear  the  mark 
of  the  Government  that  placed  them;  and  that  they  shall  be  con- 
structed  so  as  to  become  harmless,  as  soon  as  they  shall  have  torn 
themselves  loose  from  their  moorings. 
In  her  answer  of  February  28,  1915,  Germany  declared  herself  in 

accord  with  these  proposals,  with  the  exception  of  one  point.    For  it 

did  not  seem  to  her 

advisable  to  give  up  entirely  the  use  of  anchored  mines  as  a 

weapon  of  ofense. 
In  accordance  with  international  law,^  Germany  sees  in  the  placing 
of  mines  a  war  weapon  that  is  not  prohibited  and  that  serves  for 
purposes  of  defense  as  well  as  offense,  but  which,  on  the  other  hand, 
must  confine  itself  to  its  purely  military  aims.  In  this  last  respect 
there  exists  a  great  gulf  betAveen  the  German  and  English  points  of 
view. 

From  the  standpoint  of  international  law  the  innovation  consisted 
in  the  fact  that  England  laid  out  mine  fields  purely  for  the  purpose 
of  closing  neutral  navigation ;  that  she  closed  the  North  Sea  to  such 
navigation,  and  that  in  this  way  she  simply  abolished  the  freedom  of 
the  seas  in  that  region.  And  since  this  action  forced  Germany,  too, 
to  issue  by  way  of  retaliation  similar  declarations  of  war  zones,  the 
indignation  of  the  neutral  nations,  as  a  matter  of  course,  rose  to  a 
higher  pitch.  But  the  responsibility  rests  upon  the  shoulders  of  Eng- 
land which,  through  her  measures,  provoked  counter  measures  and 
which  rejected  rudely  all  offers  of  mediation. 

The  German  declaration  of  a  barred  zone  is  merely  an  imitation  of 
the  English  declaration.  But  whereas  England  added  violations, 
extortions,  and  villainage  to  the  simple  closure,  Germany  found  in 
her  ruthless  submarine  warfare  a  better  way  for  intensifying  the 
method  of  blockade.  But  although  England,  and  likewise  Ameri'ca,. 
have  much  to  say  concerning  the  necessity  for  adaptation  to  modern 
conditions,  they  are  not  willing  to  apply  this  possibility  to  the  case 
of  Germany.  The  German  blockade  and  subma,rine  warfare  are  sup- 
posed to  be  inhuman  because,  unlike  the  English  measure,  they  are 
not  directed  solely  against  property,  but  also  against  the  lives  of 
human  beings.    But  I  have  already  pointed  out  in  another  place  ^ 

1  Compare  the  (VIII)  Hague  Convention  of  1907  in  regard  to  the  placing  of  submarine 
automatic  contact  mines. 

""  England-Amerlka  und  das  VBlkerreeht,"  Separate  edition  of  the  Frankfurter  Uni- 
versity Bulletin,  published  by  Blazek  and  Bergmann,  Frankfurt  a.  M.,  1917,  p.  8. 
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that  human  lives  are  safe  within  the  English  barred  zone  in  view  of 
the  fact  and  to  such  an  extent  only,  because  and  in  so  far  as  the  neutral 
nations  actually  avoid  this  zone.  Were  they  to  display  the  same 
willingness  in  the  case  of  the  German  barred  zones,  complete  equality 
of  conditions  would  prevail  in  both  instances.  However,  in  the  last 
analysis  it  is  immaterial  to  those  who  disobey  whether  they  are  sent 
to  the  bottom  of  the  sea  by  English  mines  or  by  German  torpedoes. 

And  now  we  witnessed  the  remarkable  fact  that,  in  view  of  the 
danger  from  mines,  American  ships  have  yielded  to  the  English 
declaration  of  a  barred  zone,  have  suspended  maritime  intercourse 
with  Germany,  giving  thereby  material  aid  to  the  English  plan  of 
starvation,  whereas  they  continued,  on  the  other  hand,  to  visit  the 
still  more  dangerous  barred  zone  which  the  German  Admiralty  Board 
created  and  brought  to  universal  notice  by  way  of  retaliation,  thereby 
hurling  themselves  into  death  and  destruction,  in  order  to  be  able  to 
throw  out  later  on  the  gauntlet  to  Germany  under  the  pretext  of  ship 
catastrophies.  Germany  accepted  this  challenge.  And  in  this  way 
we  got  into  war  with  America. 

In  the  article  quoted  below  I  have  settled  accounts  with  the  Ameri- 
can point  of  view  and  have  nothing  further  to  add  to  it.  The  only 
question  before  us  is.  What  shall  become  legal  in  the  future  ? 

The  answer  to  this  query  was  given  in  advance  by  Germany,  which 
repeatedly  declared  herself  ready  to  give  up  her  blockade  and  un- 
restricted submarine  warfare  provided  England  abandons  her  crim- 
inal plan  of  blockade  and  starvation. 

With  a  strong  jerk  we  micst  again  turn  the  wheel  iackwards  at  the 
peace  conference. 

England  has  learned  by  experience  where  her  illegal  demeanor 
could  lead  to ;  she  has  found  her  master  in  the  German  submarine. 

And  now  we  are  confronted  to-day  with  a  new  and  peculiar  situa- 
tion. Public  opinion  in  Germany  takes  it  for  granted  that,  in  case 
of  defeat,  England  will  be  ready  to  abandon  in  the  future  the  method 
of  starvation,  if  she  could  thereby  obtain  the  renunciation  of  the 
German  method  of  blockade.^  But,  thus  we  read  further  on,  this  is 
only  "deceit  and  crafty  calculation."  To  be  sure,  it  is  regretfully 
stated:  "Up  to  the  present  time  the  German  Government  has  not 
claimed  a  sovereign  independent  right  to  the  proclamation  of  a  closed 
sea  that  does  not  have  to  be  first  justified  as  a  measure  of  defense  and 
reprisals."  But  stress  is  laid  upon  the  fact  that  the  blocking  of  com- 
munication by  means  of  the  unrestricted  use  of  the  submarines  has 
become  "  a  legitimate  weapon  "  in  the  present  war.  Were  Germany 
to  give  up  her  unrestricted  submarine  warfare,  she  would  never 

1  Siemens,  "  Die  Frelheit  der  Meerc,"  1917,  pp.  53-55.     Similarly  Trlepel,  p.  38. 


58  PBEEDOM  OF  THE  SEA. 

become  free  from  the  jurisdiction  of  English  supremacy,  and,  fur- 
thermore, she  could  no  longer  fall  back  upon  the  abandoned  weapon 
in  case  of  necessity.    For  that  reason  it  is  stated  further  on : 

England's  return  to  the  Declaration  of  London  or  to  similar 
covenants,  if  once  agreed  to  by  Germany,  does  not  mean  freedom 
of  the  seas  for  that  country.  On  the  contrary,  by  agreeiug  to 
such  a  return  Germany  places  her  approval  upon  an  everlasting 
lack  of  freedoin.  *  *  *  This  freedom  can  not  be  obtained  by 
means  of  paragraphs  and  agreements,  but  solely  by  exercising 
freedom  in  the  use  of  weapons.  As  far  as  Germany  is  concerned, 
freedom  of  the  seas  and  freedom  in  the  use  of  weapons  are 
synonymous. 

I  have  already  rejected  considerations  of  this  sort  on  previous 
occasions.  The  submarines  are  by  no  means  a  forbidden  war  weapon. 
But  a  ruthless  submarine  warfare  in  conjunction  with  a  blockading 
of  the  sea  is  contrary  to  law  and  permissible  only  from  the  point  of 
view  of  retaliation.  It  consequently  loses  its  justification  with  the 
disappearance  of  the  reasons  for  retaliation.  Of  course,  with  the 
appearance  of  new  conditions  of  peril,  the  road  would  become  once 
more  clear  for  retaliatory  measures. 

The  blockading  of  the  sea  or  the  decreeing  of  war  zones,  with  and 
without  intensified  submarine  warfare,  are  neither  justified  by  ex- 
isting laws  nor  can  it  be  conceivable  to  grant  them  a  legal  status. 
Of  course,  if  upon  the  disintegration  of  international  law,  an  agree- 
ment concerning  its  reconstruction  should  prove  a  failure,  then  the 
whole  problem  is  thrown  upon  the  doctrine  of  usage  among  nations, 
and  each  State  becomes  free  then  to  act  according  to  its  own  deci- 
sions. This  should  be  sufficient  reasons  for  the  Entente  Powers  not 
to  bend  the  bow  too  much  in  the  course  of  the  negotiations;  other- 
wise they  are  steering  towards  a  hazardous  situation. 

II.  A  distinction  ought  to  be  made  in  the  -problem  of  blockade. 

No  objection  can  be  raised  to  the  so-called  war  blockade.  It  con- 
stitutes a  supplement  to  siege,  an  accompanying  phase  of  operations 
on  land.  When  a  sea  fortress  becomes  invested  from  land  the  block- 
ade from  the  sea  closes  the  ring  of  siege.  In  the  main  the  blockade 
grew  up  from  such  circumstances  chiefly  as  a  weapon  of  naval  war- 
fare. But  the  greediness  of  the  belligerents  increased,  and  alongside 
of  the  war  blockade  there  came  into  existence  the  commercial 
blockade. 

1.  A  commercial  blockade,  however,  is  not  a  military  operation 
directed  against  the  fighting  forces  and  should,  therefore,  cease  to 
exist.  It  only  tends  to  bring  to  a  standstill  the  oversea  trade  within 
the  blockaded  zone  by  closing  and  prohibiting  by  means  of  a  block- 
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admg  squadron  the  access  to  neutral  ships.^  A  resulting  phenomenon 
of  such  a  strangulation  is  the  exhaustion  of  the  civilian  population. 

But  if  this  necessary  accompanying  phase  looks  suspicious,  then 
we  surely  have  a  right  to  ask :  By  what  right  does  the  belligerent 
dare  to  forbid  neutral  ships  the  entrance  into  a  foreign  harbor? 
There  is  nothing  strange  in  the  fact  that  a  merchant  vessel  should 
meet  with  a  refusal  on  the  actual  battle  field  and  likewise  in  front 
of  a  besieged  sea  fortress;  in  warfare  on  land,  too,  the  interests  of 
the  passers-by  must  needs  yield  to  the  rights  of  the  belligerents.  But 
the  entire  activity  of  the  belligerent  during  a  commercial  blockade 
consists  merely  in  the  fact  that  he  plants  himself  before  a  seaport  in 
order  to  say  to  an  approaching  neutral  vessel :  "  You  may  neither 
enter  nor  depart  from  here."  The  core  of  the  right  of  blockade  is  rot- 
ten ;  the  right  of  blockade  is  a  defiance  of  neutrality ;  it  is  the  legal 
form  for  brutal  acts  of  violation  against  the  neutrals  and  their  trade. 
The  commercial  blockade  originated  at  a  time  when  the  principle  of 
neutrality  was  not  yet  developed,  and  when  a  belligerent  was  the 
leviathan  who  swallowed  everything  in  sight.  It  is  high  time  that 
the  principle  of  neutrality  should  begin  to  assert  its  natural  rights. 
The  belligerent  presses  the  neutral  nations  into  his  service  by  block- 
ing commercial  intercourse,  and  he  injures  them  by  placing  restric- 
tions upon  their  trade.  The  practice  of  confiscation  lends  emphasis 
to  the  application  of  blockade,  and  thus  the  right  of  capture  at  sea 
and  the  right  of  blockade  pull  on  the  same  string;  both  constitute 
rights  of  capture.  The  belligerent  lays  his  hands  upon  private  prop- 
erty, in  one  case  on  the  possessions  of  enemy  subjects,  in  the  other, 
even  on  the  property  of  neutrals.  It  is  the  same  spirit,  only  somewhat 
more  brutal  in  the  right  of  blockade,  because  it  is  directed  even  against 
neutral  nations.  For  that  reason  whoever  is  in  favor  of  the  abolition 
of  the  right  of  capture  at  sea  can  no  longer  defend  the  right  of 
blockade.^ 

Sir  Ernst  Satow,  too,  the  English  delegate  to  the  Second  Peace 
Conference  at  The  Hague,  admitted  that  logically  the  abolition  of 
the  right  of  capture  at  sea  will  have  to  end  in  the  abolition  of  the 
right  of  blockade,  hitherto  opposed  by  England ;  it  would  be  impos  ■ 
sible  to  separate  those  two  questions.  For  this  reason  the  English 
delegate  confined  himself  at  that  time  to  the  statement  that  England 
intends  to  take  up  the  question  of  the  abolition  of  the  right  of  capture 
at  sea  as  soon  as  disarmament  shall  have  been  decided  upon.  At  the 
same  time  he  laid  before  the  Conference  on  this  occasion  the  English 

1  Enemy  vessels  are  subject  to  confiscation  even  without  the  Institution  of  blockade. 
The  right  of  blockade  would  become  of  practical  value  to  the  enemy  merchant  ships  only 
In  case  the  right  of  capture  at  sea  were  abandoned. 

'  See  also  Schramm,  "  Prlsenr»fht,"  1913,  p.  119. 
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suggestion  for  the  abolition  of  contraband,^  which  we  shalltake  up 

later  on.  ,     •       -d      •  j     <. 

In  contradistinction  to  America,  where,  at  least  during  President 
Buchanan's  administration  in  1859,  a  strong  movement  set  mm 
favor  of  the  abolition  of  the  right  of  blockade,  on  the  grounds  that 
with  the  abolition  of  the  right  of  capture  at  sea  the  commercial 
blockade  must  also  cease  to  exist-the  American  point  of  view  has  m 
the  meanwhile  undergone  a  change-England  held  from  the  very 
be<^inning  the  view  that  the  right  of  blockade  must  be  kept  under  all 
circumstances.  The  instructions  of  the  English  plenipotentiaries  to 
the  London  Conference  were  to  the  same  effect.  Similarly,  the  secre- 
tary of  state  for  foreign  affairs.  Sir  Edward  Grey,  declared  m  Par- 
liament shortly  before  the  outbreak  of  the  war,  on  May  6,  1914,  that 
while  it  was  not  in  the  interest  of  England  "to  appear  as  the  chief 
obstacle  to  the  abolition  of  the  right  of  capture  at  sea,  the  retention 
of  the  practice  of  blockade  constituted  a  conditio  sine  qua  non  to 
every  discussion  concerning  a  revision  of  the  laws  and  customs  on 
the  sea."  The  blockade  was  always  a  special  English-form  for  taking 
sea  prizes,  which  is  easily  understood  in  view  of  the  many  and  good 
naval  bases  of  support  possessed  by  England.  In  this  way  the  pre- 
sumption of  the  so-called  paper  or  apparent  blockade,  which  justly 
received  the  name  of  blocus  anglais,  planted  itself  like  a  stout  snare 
around  all  private  property  on  the  sea. 

The  absence  of  local  restrictions  in  the  English  system  of  blockade, 
which  finds  expression  particularly  in  the  theory  of  an  uninterrupted 
voyage,  and,  respectively,  in  the  actually  unrestricted  sphere  of  activ- 
ity, as  understood  by  the  English,^  completed  the  picture  of  English 
blockade  despotism  that  failed  to  shrink  even  from  blockading  the 
neutral  nations. 

The  actual  law  was  clearly  described  by  Loreburn^  before  the 
world  war  when  he  exemplified  the  case  of  an  English  blockade  of  the 
German  harbors  in  the  North  Sea,  expressing  in  this  connection  the 
following  view : 

In  spite  of  the  blockade,  Antwerp,  Rotterdam,  and  all  the 
other  neutral  ports  that  are  connected  with  Germany  by  means  of 
railways  could  receive  over-sea  goods  just  the  same  and  reex- 
port them  into  Germany.  On  the  other  hand,  Germany  could 
still  continue  to  ship  her  exports  via  Antwerp  and  receive  from 
neutral  vessels  her  imported  goods  in  Antwerp. 

He  also  took  for  an  example  the  blockading  of  France  in  case  of  an 
Anglo-French  war,  again  stating  in  this  connection : 

Hence,  no  matter  how  powerful  our  navy  may  be,  we  can 
do  nothing  as  long  as  we  do  not  blockade  simultaneously  Ant- 

iprotoc.  Ill,  788,  852. 

'  England  had  no  regard  for  the  right  that  was  precipitated  In  Article  17  of  the  London 
Declaration  of  maritime  laws  and  customs. 

'Translated  into  German  by  Nlemeyer  (Prlvateigentum  Im  Seekrleg,  1914),  p.  90. 
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werp,  Lisbon,  and  Genoa,  which,  of  course,  would  be  equivalent 
to  a  declaration  of  war  against  Belgium,  Portugal,  and  Italy. 
We  would  even  have  to  go  further;  with  similar  consequences 
we  would  have  to  blockade  all  ports  of  the  mainland;  we  would 
have  to  declare  war  against  the  whole  of  Europe.  This  sup- 
position is' absurd,  but  it  proves,  nevertheless,  that  even  if  our 
blockade  were  absolutely  tight,  all  the  goods  needed  by  our 
enemy  could  certainly  be  brought  into  a  neutral  port  and  trans- 
ported thence  over  the  railroads  to  any  other  point  of  the 
mainland. 

What  is  defined  here  as  an  insipid  supposition  has  become  the  sad 
truth  in  the  world  war.  England  has  carried  out  her  alleged  block- 
ade in  such  a  manner  that  it  should  have  had  the  effect  of  a  declara- 
tion of  war  against  the  neighbouring  States,  even  of  a  war  challenge 
to  Europe. 

But  the  affected  neutrals  were  satisfied  with  protests  on  paper, 
and,  when  Gerniany,  suffering  greatly  from  the  English  violations 
of  law  and  from  the  patient  toleration  of  the  neutrals,'took  recourse  to 
the  principle  of  self-help  and  enacted  reprisals  from  which  the  neu- 
trals, too,  had  to  suffer,  then  America  declared  war,  not,  as  one  had  a 
right  to  expect,  against  the  English,  but  against  the  Germans,  who 
were  already  hit  hard  by  the  brutal  violations  of  law. 

England  had  little  regard  for  any  law  whatever,  but  simply  repre- 
sented the  selfish  point  of  view,  without  being  in  the  least  disturbed 
in  it  by  America.  "  What  does  it  avail  us,"  thus  declares  the  English 
note  to  America  of  July  23,  1915,  "that  we  blockade  the  German 
ports,  if  Rotterdam,  for  example,  is  the  nearest  port  of  exportation 
for  several  German  industrial  centers?"  But  I  maintain  a  question 
of  right  and  not  a  question  of  utility  is  to  be  decided  here.  "  Is  it. 
perhaps,  useful"  to  neutral  Holland  that  her  ports  remain  closed 
contrary  to  law?  Must  Holland  yield  to  a  violation  of  laAv  because 
such  a  violation  is  useful  to  England  ?  Here  we  have  the  naked  point 
of  view  of  might  which  has  been  the  characteristic  trait  of  the  En- 
glish policies  since  times  immemorial,  while  at  the  same  time  the 
English  Government  announces  publicly  the  watchword :  "  Subordi- 
nation of  might  to  right,"  in  order  to  confuse  public  opinion.  But 
America,  which  has  always  played  before  the  whole  world  the  role 
of  the  guardian  of  international  law,  has  shown  a  surprisingly  deep 
understanding  for  English  arrogance.  In  its  notes  of  March  5  and 
March  30,  1915,  the  Union  Government  has  indeed  left  no  doubts  in 
the  minds  of  the  English  that  it  does  not  consider  the  English  closing 
of  the  sea  a  real  blockade,  but — thus  it  stated — under  the  methods 
of  present-day  warfare,  pa;rticularly  in  view  of  the  submarines  and 
airships,  it  has  become  physically  impossible  to  maintain  a  tight 
blockade.  However,  the  radius  of  action  must  be  restricted,  and 
neutral  vessels  must  be  permitted  to  pass  through  the  blockading  ring 
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at  least  to  neutral  ports.  But  even  this  remained  a  platonic  demand. 
This  self -same  America,  which  failed  to  evince  the  least  understand- 
ing of  the  peculiar  position  of  the  submaz-ines,  to  which  no  objection 
can  be  made  from  the  point  of  view  of  international  law,^  and  of 
Germany's  attitude  of  retaliation,  agrees  in  this  case  to  the  theory  of 
adaptation  to  conditions,  accepting  thereby — though  in  a  somewhat 
modified  form — ^the  English  "  blockade  adajjted  to  the  conditions  of 
modern  war  and  commerce."  For  that  reason  I  demand  in  the 
first  place  absolute  abolition  of  the  commercial  blockade. 

II.  But  if  this  should  not  prove  feasible,  then  the  blockade  of  com- 
merce must  at  least  be  reduced  again  to  the  legal  basis  of  the  London 
Declaration  of  maritime  laws.  In  accordance  with  this  declaration 
the  following  minimum  demands  should  be  formulated : 

1.  The  blockade  must  be  limited  to  enemy  ports  or  to  ports  and 
coasts  occupied  by  the  enemy  ;^  neutral  countries  and  harbors  must 
not  be  drawn  into  the  blockaded  circle.^ 

This  ought  to  apply  "  regardless  of  the  interest  which  a  belligerent 
may  possibly  have  in  it,*  on  account  of  the  importance  of  this  neutral 
port  to  the  matter  of  provisioning  the  enemy.' 

2.  The  blockade  must  be  conceived  as  nothing  else  but  a  "  tem- 
porary military  occupation  of  a  sea  territory  "  *  or  as  an  "  effective 
military  siege."  ^  From  this  follows  the  necessity  for  a  strictly  local 
application;  the  demand  for  effectiveness"  and  the  rejection  of  the 
theory  of  an  uninterrupted  (continuous)  voyage." 

It  is  high  time  that  the  neutral  nations  obtained  their  rights.  A 
neutral  is  not  permitted  to  render  military  assistance  to  either  side, 
and  in  return  he  ought  not  to  be  exposed  to  attack  by  either  belligerent 
faction.  It  is  quite  conceivable  how  a  neutral  may  have  to  yield  to,  a 
blockading  squadron  that  is  engaged  in  a  military  operation. 

If  the  vessels  of  the  neutrals  throw  themselves  between  the 
combatants,  as  happens,  indeed,  when  they  attempt  to  run  an 
effective  blockade,  then  they  have  no  right  to  complain,  in  case 
they  Ijecome  the  victims  of  warfare.  If  one  places  his  fingers 
between  the  door  and  the  hinge,  he  will  naturally  have  his  fingers 
smashed.  The  neutrals  can  not  expect  that  the  combat  shall  be 
interrupted  or  restricted  on  their  account.^" 


1  See  my  essay,  "  Haager  Frledenskonterenz,"'  II,  576  If. 

2  Declaration  of  London,  Article  1. 
"Ibid.,  Article  18. 

*  That  Is  to  say.  In  blockading  of  a  neutral  port. 
=  "  Interpretations  "  to  Article  18. 

"  Liepmann,  "  Die  Frelhelt  der  Meere,"  in  Deutsclie  Juristenzeitung,  19(17    Nos    21-22 
Sp.  925.  >  -      ■  . 

'  Niemeyer,   "  Prlnziplen  des  Seekrlegsrechtes,"  1909,  p.  24. 
'  Article  2  of  tlie  London  Declaration  of  maritime  laws  and  customs. 
» Ibid.,  Article  17.     See  Hansemann,  "  Die  Lehre  von  der  einlieltliclien  Eelse  im  Rechte 
fler  Blockade  und  Krlegskonterbande,"  Dissertation  of  the  University  of  Wflrzburg,  1910 
"  Niemeyer,  "  Prinzipien  des  Seekrlegsrechtes,"  1909,  p.  28. 
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Similarly,  in  warfare  on  land  the  non-participants  have  no  claim 
to  unmolested  access  to  the  field  of  operations;  the  same  principle 
applies  in  our  daily  life  and  is  taken  for  granted :  If  we  do  not  wish 
to  become  involved  in  a  brawl  we  had  better  keep  away  from  a  fight- 
ing crowd. 

But  outside  of  the  fighting  arena  freedom  of  movement  exists  and 
the  interests  of  the  neutral  nations  calls  for  consideration. 

If  during  a  war  between  Eussia  and  Japan  Norwegian  ships 
may  be  seized  because  they  have  received  orders  to  sail  for  certain 
East  Asiatic  ports  which  were  proclaimed  to  be  in  a  state  of 
blockade  at  the  time  of  their  departure,  then  this  constitutes 
interference  with  neutral  trade,  which  is  just  as  unendurable  as 
it  is  useless.^ 

Niemeyer  is  right :  The  theory  of  a  continuous  voyage  is  "  a  bluff 
for  the  purpose  of  covering  up  one's  own  weakness  through  an  arti- 
ficially created  fear  among  the  neutral  nations."  ' 

Nevertheless  one  can  snap  his  fingers  at  the  demands  for  effective- 
ness, even  in  view  of  the  extraordinary  elasticity  of  the  sphere  of 
activity  that  is  so  greatly  favored  in  England.^  The  official  elucida- 
tions endeavoured  to  supply  the  definiteness  that  is  lacking  in  Arti- 
cle 17  of  the  London  Declaration  of  the  laws  and  customs  in  mari- 
time war,  in  the  spirit  of  the  French  interpretations,  which  were 
declared  to  be  "  the  best  commentary."  But  in  the  last  analysis  we 
have  here  only  "  a  beautifully  styled  phrase,"  *  which  contributes 
verj-  little  to  a  better  understanding  and  which  offers  but  a  weak 
protection  against  English  abuses. 

1  Niemeyer,  op.  cit.,  p.  25.  He  is  also  right  in  stating  further  on  :  "  On  the  other  hand, 
only  such  a  belligerent  takes  no  interest  whatever  in  the  theory  of  a  continuous  voyage, 
who  does  not  intend  or  who  is  not  in  a  position  to  take  seriously  the  principle  of  an 
effective  blockade.  For,  whoever  has  proclaimed  a  real  blockading  ring,  is  absolutely 
certain  that  no  neutral  ship  will  be  able  to  spoil  his  plan.  Why  should  those  warships 
waste  their  time  in  searching  neutral  vessels  for  passports  so  far  away  from  the  line  of 
blockade?    Such  a  procedure  is  a  pure  waste  of  energy  and  provokes  neutral  opinion." 

=  0p.  cit.,  p.  26. 

'  Article  17  of  the  London  Declaration  of  the  laws  and  customs  in  maritime  war. 

*  Loreburn-Niemeyer,  p.  84. 


CHAPTER  III. 
THE  RIGHT  OF  CONTRABAND. 


Section  I. — The  One-sided  Point  of  View. 
§  7.  THE  EXAGGERATION  OF  THE  RIGHT  OF  CONTRABAND. 

I.  The  freedom  of  the  sea  or  the  over-sea  trade  of  the  neutral 
nations  is  threatened  more  by  the  right  of  contraband  than  by  that 
of  blockade. 

The  right  of  contraband,  too,  found  its  previous  covenanted  regu- 
lation in  the  London  Declaration  of  1909  of  the  laws  and  customs  in 
maritime  war.    The  introductory  section  reads  as  follows : 

The  signatory  powers  are  united  in  the  declaration  that  the 
regulations  contained  in  the  succeeding  chapters  agree  essen- 
tially with  the  universally  recognized  principles  of  international 
law. 

The  official  interpretations  emphasize  the  fact  that  the  conference 
had  for  its  object  above  all  "to  determine,  define  clearly,  and  to 
supplement,  as  far  as  necessary,  the  principles  which  could  be  re- 
garded as  laws  established  by  usage."  The  accurateness  of  this 
conception  may  be  a  debatable  question. 

How  seriously  the  German  Government  took  the  London  resolu- 
tions and  how  disinterestedly  it  set  to  work  is  proven  above  all  by 
the  fact  that,  immediately  upon  the  adjournment  of  the  London 
Conference,  it  enacted  an  "ordinance  concerning  sea  prizes,"  into 
which  were  embodied  all  the  London  conventions  in  full,  and  the 
provisions  concerning  contraband  taken  over  literally.  This  ordi- 
nance received  the  imperial  sanction  as  early  as  September  30, 
1909 — that  is  to  say,  fully  two  years  before  the  London  Declaration 
of  maritime  laws  came  up  for  discussion  in  the  English  House  of 
Lords.  Furthermore,  in  spite  of  the  unfavorable  attitude  of  the 
English  House  of  Lords,  but  in  expectation  of  a  more  welcome  re- 
ception at  the  hands  of  the  enemy  Governments,  it  was  proclaimed 
immediately  after  the  outbreak  of  the  war,  on  August  3,  1914,  in  the 
Reichsgesetzblatt,  page  275. 

This  law  regarding  sea  prizes  was  to  be  in  force  in  every  war,  ac- 
cording to  the  German  point  of  view,  as  is  proven  by  the  mere  date 
92437—19 5  65 
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of  its  promulgation;  hence,  no  intention  was  lurking  in  the  German 
minds  to  keep  a  back  door  open  against  the  English.  The  London 
Declaration,  as  demanded  in  the  concluding  chapter,  was  to  form  "  an 
indivisible  unit,"  and,  for  that  reason,  the  German  ordinance  con- 
cerning sea  prizes  refrained  from  making  any  changes,  merely  con- 
fining itself  to  interpretations  and  explanations. 

II.  The  attitude  of  the  Entente  Powers,  on  the  other  hand,  was 
entirely  different. 

Whereas  the  German  Government,  upon  the  outbreak  of  the  war, 
agreed  at  oiice  and  unconditionally  to  the  American  proposal  to  use 
as  a  basis  the  London  Declaration  of  the  laws  and  customs  of  mari- 
time war,  and  while  the  French  and  Russian  Cabinets  also  let  it  be 
known  in  London  that  it  was  desired  to.  act  as  far  as  possible  in 
accordance  with  -the  London  Declaration,  the  English  Government 
could  not  refrain  from  proclaiming  the  acceptance  and  validation 
of  those  laws  and  customs  only  conditionally,  depending  upon  the 
enactment  of  certain  additions  and  changes  that  were  enumerated  in 
detail,  and  thereby  determined  in  an  authoritative  manner  also  the 
policies  of  its  Allies.  And  these  additions  and  changes  multiplied 
within  a  short  time  to  such  an  extent,  that  eventually  the  whole 
London  Declaration  was  turned  upside  down,  with  the  result  that 
the  Declaration  of  Paris,  too,  lost  its  validity.  Finally,  it  was  not 
even  considered  necessary  any  longer  to  "save  the  appearances," 
and  on  July  7,  1916,  England  served  formal  notice  of  her  renuncia- 
tion of  the  Declaration  of  London.  In  this  the  English  Govern- 
ment followed  the  advice  of  Lord  Portsmouth,  who,  in  December, 
1915,  declared  in  the  English  House  of  Lords : 

We  must  rid  ourselves  of  the  whole  trash  of  the  London 
Declaration,  of  the  Hague  Conventions,  and  of  all  legal  fine 
points,  and  instead  give  precedence  solely  to  the  interests  of 
England  and  of  her  Allies. 

The  attempt  to  starve  out  enemy  nations  under  the  cloak  of  the 
right  of  contraband  is  an  English  criminal  specialty,  and  did  not 
make  its  appearance  for  the  first  time  in  the  present  world  war.'^ 

Of  course,  such  a  design  can  not  be  carried  out  by  means  of  the 
right  of  contrabajid  alone.  The  right  of  contraband  must  be  first 
thoroughly  twisted  and  brought  to  a  high-water  mark  of  effectiveness 
through  other  violations  of  law.  And  this  was  by  no  means  difficult 
for  England. 

From  the  very  beginning  England  based  her  plans  of  operation 
upon  the  policy  of  starving  out  Germany,  and  hence,  upon  a  criminal 

1  It  can  be  seen  after  reading  Lorebum's  essay  that  England  tried  to  apply  this  method 
in  former  days  also  to  France.  For  thus  lie  states  on  p.  105  :  "A  long  time  ago  Great 
Britain  announced  her  intention  cf  confiscating  as  contraband  all  foodstuffs  consigned 
to  any  French  port,  on  the  grounds  that  there  is  a  prospect  of  subduing  France  by  means 
of  starvation." 
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act.  The  Anglo-American  conception  of  war  '■  which  caused  a  divi- 
sion of  opinion  already  during  the  work  on  Article  23h  wipes  out  the 
distinction  between  fighting  forces  and  peaceful  population,  treats 
even  the  latter  as  an  enemy,  and  threatens  it  with  war  and  destruc- 
tion. Consequently,  the  restrictions  imposed  upon  the  right  of  con- 
traband were  brutally  swept  aside,  the  free  list  was  shortened  until 
it  disappeared  entirely,  the  all-important  distinction  between  abso- 
lute and  conditional  contraband  was  done  away  with.  Everything 
going  to  Germany  or  exported  from  there,  even  the  German  bunker 
coal  with  which  a  neutral  vessel  keeps  its  boilers  going,  is  liable  to 
confiscation.  Every  neutral  ship  is  forced  to  run  into  an  English 
port,  where  it  is  subjected  to  a  search;  and  this  search  is  being  aided 
by  an  unheard-of  system  of  espionage  practiced  by  England  in  all 
parts  of  the  world..  Not  only  is  all  over-sea  trade  with  Germany 
rendered  impossible,  but  also  all  supplies  going  to  neutral  States  are 
supervised,  and  a  system  of  rationing  is  enforced  that  constitutes  a 
most  serious  menace  to  the  very  existence  of  the  neutral  countries. 
All  neutral  countries  are  placed  under  English  control;  and  the 
supervising  agencies  established  in  every  port  of  the  neutral  States 
exercise  with  severity  the  duties  of  their  cruel  office.  Complete  para- 
lyzation  of  neutral  commerce  and  loss  of  neutral  self-determination,, 
oppression,  and  compulsory  servitude  are  the  results  of  the  English 
contraband  policy.  Moreover,  for  the  purpose  of  removing  their  own 
shortage  of  tonnage  space,  the  Entente  Powers  are  detaining  neutral 
vessels,  they  intercept  neutral  ships  on  the  high  sea,  subject  them  to- 
a  change  of  flags,  and  compel  them  to  sacrifice  themselves  to  sub- 
marines, extort  delivery  contracts,  and  enforce  voyages  under  un- 
heard-of conditions.  'Never  before  has  the  world  witnessed  such  an 
abuse  of  the  neutral  nations. 

But  let  us  overlook  the  brutalities  against  Germany  and  let  us 
consider  for  a  moment  the  interference  with  the  export  of  neutral 
States.  In  his  book,  "  The  Principles  of  the  Law  of  Maritime  War- 
fare" (Prinzipien  des  Seekriegsrechts),^  which  appeared  in  1909, 
Niemeyer  considered  it  doubtful  in  the  highest  degree  whether  large 
countries  with  a  considerable  export  in  corn,  as,  for  example,  the 
United  States  of  America,  would  ever  permit  that  its  peaceful  trade 
should  be  destroyed  on  account  of  the  conception  of  contraband. 

Whoever  intends  to  treat  the  American  com  export  into 
England  according  to  the  conception  of  contraband  would  un- 
doubtedly have  to  be  sure  first  of  American  compliance,  which 
would  not  only  mean  a  political  shifting  of  a  most  serious  char- 

1  Compare  particularly  Mendelssohn  Bartholdy,  "  Der  Kriegsbegrlffi  des  engUschen 
Rechts,"  1915,  and  also  "  Der  Gegensatz  zwlschen  der  deutschen  und  englischen  Krlega- 
reehtsauffassnng  und  seine  kflnftige  Uberwindung  im  Volkerrecht "  (address  delivered  on 
October  7,  1917,  at  the  meeting  of  the  German  Society  of  International  Law  (Deutsche 
Gesellschaft  des  Volkerrechts),  held  in  Heidelberg). 

2  See  p.  51. 
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acter,  but  which  could  be  imagined  only  in  the  sense  of  a  direct 

participation  in  the  war  on  the  part  of  America.     To  prohibit 

against  America's  will,  the  Americ'an  com  export  to  England 

would  mean  war  against  America.     And  a  similar  condition 

would  arise  in  the  case  of  every  neutral  State  unless  that  State 

should  happen  to  be  so  weak  as  to  feel  compelled  to  yield  to  any 

act  of  injustice. 

And  yet  America's  export  during  the  world  war  was  hit  hard  by 

the  contraband  proclamations;  England  prohibited  the  exportation 

of  American  goods  to  Germany.    And  America  did  declare  war, 

but  not  against  England,  which  decreed  the  laws  of  contraband,  but 

against  Germany,  which,  through  her  measure  of  retaliation,  tried 

to  force  the  violator  and  enemy  of  commerce  back  into  the  path  of 

law  and  justice.     Such  is  American  logic! 

The  English  application  of  the  right  of  contraband  with  all  its 
consequences  constitutes  the  saddest  chapter  in  the  world  war.  If 
resulted,  in  the  first  place,  in  the  enslaving  of  the  seas.  The  English 
sea  tyranny  weighs  heavily  on  the  neutral  States ;  their  independence 
has  been  destroyed,  the  freedom  of  the  sea  is  no  longer  merely  re- 
stricted, but  has  become  a  dead  letter.  The  fact  that  Germany 
through  her  submarine  warfare  was  in  a  position  to  retaliate  for  the 
English  violations  that  cry  to  heaven  for  revenge,  has  added  im- 
fortunately  new  sufferings  to  the  neutral  States.  Germany  has 
repeatedly  declared  herself  ready  to  discontinue  her  retaliatory 
measures  if  England  would  again  follow  the  path  of  law ;  but  all  in 
vain.  And  now  England,  faithfully  echoed  by  the  Entente  Powers, 
fills  the  world  with  the  cry  against  German  "  barbarism."  The  Eng- 
lishman, after  the  manner  of  the  Pharisee,  sees  only  the  splinter 
in  somebody  else's  eye,  but  not  the  beam  in  Ids  own  eye.  The  English 
Government,  after  having  taken  away  the  character  of  feasibility 
from  the  convention  in  regard  to  the  holding  up  merchant  ships  on 
account  of  the  universal  practice  of  arming  its  merchant  vessels,  is 
apparently  shocked  at  the  torpedoing  without  warning  of  ships  that 
persist  in  traversing  a  designated  zone  of  danger  in  spite  of  a  general 
warning  not  to  do  so.  But  when  the  old  men,  women,  and  children 
of  a  whole  nation  die  slowly  under  the  tortures  of  insuflScient  nutri- 
ment without  the  privilege  of  choice,  when  particularly  the  entire 
future  of  a,  nation  is  dealt  a  mortal  blow  at  its  very  roots,  then  the 
moral  feelings  of  the  Entente  and  especially  of  the  American  en- 
thusiasts of  humanity  are  not  sufficiently  deep  to  appreciate  this 
calm  martyrdom.  Instead  of  exercising  strong  pressure  upon  Eng- 
land to  compel  her  to  abandon  this  illegal  and  immoral  plan  of 
starvation,  whereby  the  unrestricted  submarine  warfare  would  have 
ceased  automatically,  the  President  of  the  American  Union'  still 
"neutral"  at  that  time,  who  flooded  the  world  with  didactic  apoph- 
thegms, but  who  at  the  same  time  remained  the  tool  of  the  contract- 


FREEDOM    OF    THE    SEA.  69 

hungry  American  moguls  of  finance,  constantly  worrying  over  their 
pay,  was  merely  interested— to  use  an  expression  of  the  American 
Henderson — in  watching  America  grow  fat  serenely  on  this  blood 
money.  And  now  comes  "Wilson,  who  constantly  talked  of  peace 
only,  but  at  the  same  time  kept  war  in  the  folds  of  his  toga,  until 
finally  he  pitched  into  it  head  over  heels,  and  declares  that  no  peace 
will  be  concluded  unless  Germany,  against  whom  hell  has  united  into 
a  conspiracy,  shows  repentance  on  account  of  her  defense  and  is  ready 
for  atonement.  And  pending  the  arrival  of  such  a  time,  this  peculiar 
man  who  was  reelected  President  only  because  of  his  pacifism,  tries 
to  imitate  the  famous  English  example  in  forcing  the  neutral  nations 
of  the  entire  world  into  the  war  or  in  protecting  them  to  death  with 
the  whip  of  starvation.  The  Entente  Powers,  on  their  part,  by  a 
shameless  twisting  of  the  most  obvious  facts,  seek  to  impute  to  the 
German  Empire  their  own  lust  for  conquest  that  is  being  constantly 
exposed,  and  to  cover  up  their  unprecedented  acts  of  violence  with  a 
nauseating  torrent  of  phrases  about  justice  and  liberty. 

In  their  systematic  campaign  of  lying  the  Entente  Powers  have 
set  up  a  powerful  wall  of  beautiful  phrases  in  support  of  their  im- 
perialistic policies;  but  the  time  will  come  yet  when  history  will 
tear  a  hole  in  this  wall,  through  which  mankind  will  perceive  with 
horror  how  treacherously  it  had  been  swindled. 

§  8.  THE  NEUTRAL  POINT  OF  VIEW. 

The  present  application  of  the  right  of  contraband  simply  makes 
the  neutral  nations  outlaws  on  the  sea.  It  is  perfectly  clear  that  these 
conditions  are  intolerable  and  that  they  can  never  be  perpetuated 
legally.  Even  England  would  strike  up  a  scornful  laughter,  as  a 
neutral,  were  some  belligerent  to  attempt  later  on  to  pay  her  in  the 
same  coin  which  the  English  Government  put  into  an  enforced  circu- 
lation during  the  world  war. 

As  a  first  step  the  complete  abolition  of  the  institution  of  contra- 
band will  have  to  be  considered. 

I.  As  a  matter  of  fact,  attempts  of  this  kind  have  been  made  by 
several  States  even  before  the  world  war. 

On  July  28,  1856,  the  United  States  in  a  note  of  Secretary  of  State 
Marcy  proposed,  in  addition  to  the  abolition  of  the  right  of  capture 
at  sea,  also  a  prohibition  of  contraband,  to  be  sure,  with  a  retention 
of  the  right  of  blockade.  We  know,  however,  that  in  reality  nothing- 
will  be  gained  as  long  as  the  "  unholy  triunity  "  as  much  as  even  em- 
phasizes her  character  of  unity.  For,  in  that  case  the  former  differ- 
entiating spirit  of  prizage  will  simply  reveal  itself  under  one  single 
name.  Moreover,  America  has  changed  once  more  her  previous  atti- 
tude. 
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However,  the  greatest  surprise  was  created  when  England  herself— 
in  accordance  with  a  previous  proposal  of  Lorimer — stepped  forth  at 
the  Second  Hagiie  Peace  Conference  during  the  first  session  of  the 
IV  Commission,  on  January  24, 1907,  with  a  suggestion  for  the  repeal 
of  the  right  of  contraband.^  In  support  of  its  adoption.  Lord  Keay 
argued  that  this  proposal,  if  accepted,  would  do  away  with  the  bur- 
densome right  of  search  which,  under  the  new  conditions,  would 
change  into  the  right  of  merely  establishing  the  neutral  character 
of  a  merchant  vessel.^ 

But  at  a  vote  taken  in  the  IV  Commission,  on  July  31,  1907,  the 
following  countries  voted  against  the  English  proposal:  Germany, 
France,  Eussia,  the  United  States  of  America,  and  Montenegro; 
Spain,  Japan,  Eoumania,  Panama,  and  Turkey  refrained  from  vot- 
ing.' 

In  view  of  this  result  the  question  was  not  pursued  any  further. 

The  experts  did  not  permit  themselves  to  be  browbeaten;  they 
knew  that  England  would  fare  splendidly  with  the  "  adapted "'  rights 
of  capture  "at  sea  arid  of  blockade.  England,  however,  was  not  to  be 
discouraged  so  easily ;  she  held  a  "  surrogate  "  in  reserve  and  en- 
deavored to  introduce  the  "  auxiliary  vessel "  idea  in  place  of  contra- 
band. Thus,  during  the  discussion  concerning  the  transformation 
of  merchant  ships  into  vessels  of  war,  the  English  delegation  pro- 
posed *  that  two  kinds  of  war  vessels  be  henceforth  distinguished — 
fighting  ships  and  auxiliary  vessels. 

According  to  this  proposal  such  "  eneitny  as  well,  as  neutral  mer- 
chant vessel "  was  to  be  regarded  as  an  auxiliary  ship, 

that  is  used  in  the  transportation  of  seamen,  war  materials, 
fuel,  foodstuffs,  water,  or  war  supplies  of  any  other  kind,  or  that 
is  intended  as  a  workshop  vess.el  or  for  the  transmission  as 
well  as  for  the  collection  of  intelligence,  in  so  far  as  it  is  com- 
pelled to  obey  the  sailing  orders  given  to  it  directly  or  indirectly 
by  the  war  fleet.  Similarly  each  vessel  serving  as  a  transport 
of  troops  shall  come  under  this  definition. 

All  vessels  of  this  type  are  simply  to  be  considered  vessels  of  war 
"  as  giving  hostile  aid  to  the  enemy  ''  (comme  pretant  une  assistance 
hostile  a  I'ennemi).^ 

England  desired  in  the  first  place  to  strike  at  the  vitality-  of  that 
fleet  which,  having  no  bases  of  support  of  its  own,  is  compelled  to 

iThe  proposal  read  as  follows  (III,  742,  1156)  : 

"  In  order  to  avoid  the  difflcirities  that  grow  out  of  war  for  the  commerce  of  the 
neutral  nations  the  Government  of  His  Majesty  the  King  of  England  is  ready  to  renounce 
the  principle  of  contraband  in  war  with  those  powers  who  will  conclude  an  agreement 
to  this  effect.  The  right  of  search  will  be  exercised,  with  the  sole  object  in  view  of 
establishing  the  neutral  ownership  of  a  merchant  vessel." 

2  III,  742. 

=  Protoc.  Ill,  881.     Concerning  the  discussion  see  Schramm,  "  Prisenrecht,"  p.  209  ff. 

*The  proposal  is  reprinted  in  Protoc.  Ill,  llS-i. 

5  Lord  Eeay,  Protoc.  Ill,  pp.  848    (862-864). 
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rely  upon  importation  and  convoys.  All  supply  vessels  were  simply 
to  be  treated  as  warships  and  to  fall  prey  to  the  hostile  fleet  without 
a  prize-court  procedure.^  By  driving  all  supply  vessels  out  of  exist- 
ence new  difficulties  would  have  been  placed  in  the  way  of  the  trans- 
formation of  merchant  vessels  on  the  high  sea. 

England,  apparently,  was  not  interested  in  the  question  of  access 
to  enemy  ports.  However,  she  would  have  certainly  held  up  the 
neutral  vessels  in  order  to  assure  herself  and  to  be  able  to  claim  that 
their  cargo  was  intended  to  supply  the  needs  of  the  enemy  fleet. 
But  above  all,  the  English  fleet  would  have  throttled  later  on  the 
enemy  country  by  a  strict  application  of  the  rights  of  capture  at  sea 
and  of  blockade;  and  all  this  would  have  been  accomplished  after 
the  formal  repeal  of  the  right  of  contraband. 

At  the  special  meeting  of  the  executive  committee  which  was  charged 
with  the  duty  of  defining  clearly  the  new  conception  of  auxiliary 
Avar  vessels,  it  was  distinctly  recognized  that  it  merely  signified  the 
reappearance  of  the  principle  of  contraband  in  a  different  form, 
acceptable  particularly  to  England ;  ^  hence  the  English  plan  fell 
through.^  The  English  delegation  withdrew  the  proposal,  giving 
the  remarkable  explanation  that  it  was  premature  and,  inasmuch  as 
the  question  was  not  included  in  the  program  of  the  Conference,  it 
would  have  to  be  presented  before  a  future  conference.*  However, 
all  that  seemed  useful  in  this  proposal,  as  far  as  it  related  to  neutral 
vessels,  was  embodied  later  on  in  the  Declaration  of  London,  in  the 
third  chapter,  "Unneutral  assistance,"  in  Articles  45^7.  And  the 
right  of  contraband  itself  was  retained  by  the  Declaration  of  London 
and  even  underwent  a  thorough  elaboration  (Articles  22-^4). 

II.  More  recently  German  representatives  of  the  science  of  inter- 
national law,  following  the  example  of  Cocceji,''  have  also  demanded 
the  complete  repeal  of  the  right  of  contraband.  This  was  particu- 
larly demanded  by  Liepmann,^  who  represents  the  view  that  the 
differentiation  between  absolute  and  conditional  contraband  is  no 
longer  consistent  with  the  realities  of  modern  warfare  and  life.  He 
states  that  it  is  particularly  no  longer  practicable  to  distinguish,  in 

1  This  was  particularly  pointed  out  by  the  American  delegate,  Porter  (III,  849 ;r. 

2 The  report  of  the  commission  (III,  863)  emphasizes:  "The  hostile  character  recog- 
nized In'  vessels  carrying  munitions,  fuel,  foodstuffs,  etc.,  it  is  necessary  to  point  out, 
would  mean  nothing  else  but  the  sanctioning  of  the  idea  of  contraband,  and  this  would 
be  in  direct  contradiction  to  the  proposal  made  by  Great  Britain  to  abolish  this  principle 
entirely."  (Le  caractftre  hostile  reconnu  aux  nayires  transporteurs  de  munitions,  com- 
bustibles, yivres,  etc.,  a-t-on  fait  remarquer,  ne  seralt  autre  chose  ciu«  la  consecration  de 
la  notion  de  contrebande — ce  qui  paralt  en  contradiction  avec  la  proposition,  faite  d'autre 
part  par  la  Grande  Bretagne,  d'abolir  cette  notion.) 

'  For  a  report  of  the  discussions  see  Schramm,  "  Das  Prlsenreeht,"  p.  256  fE. 

*Protoc.  Ill,  917   (Lord  Eeay). 

5 "  Elementa  iustitiae  naturalis  et  romanae  "  (Elements  of  Natural  and  Roman  Law), 
1740. 

» "  Die  EYeihelt  der  Meere  "  in  Deutsche  Jurlstenzeltung,  1917,  NoB.  21-22,  Sp.  926. 
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ihese  times  of  the  strictest  application  of  the  principle  of  universal 
]nilitary  service  and  especially  of  the  law  of  auxiliary  service, 
whether  the  foodstuffs  are  intended  for  the  army  or  for  the  peaceful 
population. 

As  a  matter  of  fact,  the  world  war  has  shown  that  commercial 
warfare  without  hastening  in  the  least  the  end  of  the  combat  eventu- 
ally destroys  also  the  trade  and  economic  conditions  of  its  origi- 
nator and  under  all  circumstances  shoves  into  the  background  the 
interests  of  neutral  States  in  a  most  irresponsible  manner. 

The  destruction  of  private  property  on  the  sea  and  in  the 
colonies,  the  liquidation  and  destruction  of  prosperous  enter- 
prizes,  the  annihilation  of  the  fruits  of  endeavour  of  whole  gen- 
erations, in  short,  every  measure  of  economic  warfare,  show  their 
consequences  for  a  long  time  after  the  war.  And  in  view  of  the 
indissolvable,  universal  economic  relations  between  the  civilized 
States,  in  view  of  the  community  of  interests  that  exists  among 
the  nations  of  Europe  and  their  fight  against  Asiatic  and  xVmeri- 
can  competitors  of  the  future,  the  present  senseless  destruction  of 
economic  values  must  also  affect  those  who  have  wrought  it. 
Hence,  in  the  last  analysis  the  fight  for  the  freedom  of  the  seas 
demanding  a  future  abolition  of  the  rights  of  capture  at  sea.  and 
of  contraband  means  also  the  protection  granted  to  Europe  for 
values,  for  the  loss  of  which  we  ourselves  can  never  be  reim- 
bursed.^ 

Even  before  the  world  war  Niemeyer  directed  his  sharpest  legal 
attacks  against  the  right  of  contraband  and  declared  that  the  right 
of  contraband  is  incompatible  with  the  principle  of  neutrality.  In 
his  opinion  the  right  of  contraband  constitutes,  just  like  the  theory, 
of  a  continuous  voyage  in  the  right  of  blockade,  an  invalidation  of 
the  principle  of  effectiveness,  which  is  demanded  of  the  right  of 
blockade.     For  that  reason  he  maintains : 

The  acceptance  of  the  right  of ,  contraband  of  war  means : 
You  are  unrestricted  in  the  definition  of  war  contraband.  Con- 
sequently, through  a  proper  handling  of  the  meaning  of  war 
contraband,  you  may  evade  the  demands  imposed  upon  blockade. 
By  overstretching  the  right  of  contraband  you  may  achieve  ap- 
proximately the  results  of  an  effective  blockade*^  that  would 
otherwise  be  either  impossible  for  you  or  else  highly  incon- 
venient. And  by  exercising  as  much  as  possible  the  right  of 
contraband  you  may  even  surpass,  under  certain  conditions, 
the  imperfect,  because  locally  restricted,  effect  of  an  efficient 
blockade.'' 

As  a  matter  of  fact,  England,  unable  to  blockade  Germany  effec- 
tively in  the  world  war,  attempted  to  tie  up  our  arteries  of  life  by 
declaring  foodstuffs  absolute  contraband.     Thereupon  the  Pnited 

1  Llepmann,  op.  clt. 

= "  Prinzipien  des  Seekriegsrechts,"   1909,  p.  2?. 
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States,  frightened  by  the  threatening  danger  of  confiscation,  sus- 
pended all  exports  to  Germany.    Niemeyer  is  right  in  asserting: 

The  right  of  war  contraband  (with  or  without  the  theory  of 
continuous  voyage)  is  on  the  same  line  as  the  principle  of  a  con- 
tinuous voyage  in  the  right  of  blockade.  The  effect  of  both  insti- 
tutions lies  mainly  in  their  deterring  power.  By  means  of  a  man- 
datory law,  one  may  even  say  by  means  of  a  legal  trick,  it  is  at- 
tempted to  prevent  with  a  partial  success  that  which  can  not  be 
prevented  or  is  a  great  deal  toore  difficult  to  prevent  by  means  of 
an  effective  application  of  military  weapons.  The  belligerents 
call  upon  the  lawyers  to  aid  them,  so  that  these  may  add  to  their 
power  by  using  professional  mysterious  remedies,  and  in  this 
respect  the  magic  formulas  '  continuous  voyage '  and  '  war  con- 
traband '  have  proven  themselves  highly  useful.^ 

If  is  admitted  that  a  neutral  vessel  which  sails  into  the  firing  zone 
of  the  combatants  must  suffer  the  consequences.  But,  as  is  stated  ad- 
mirably by  Niemeyer,  "  the  confiscation  of  neutral  property  'outside 
of  the  field  of  combat  is  an  entirely  different  matter.  This,  according 
to  the  natural,  nonlegal  point  of  view,  constitutes  purely  and  simply 
an  act  of  hostility  against  the  neutral  nations." 

I,  too,  must  ask :  How  does  it  happen  that  international  law  com- 
pels the  neutral  nations  to  pay  the  costs  of  the  belligerents? 

The  whole  idea  can  be  explained  historically  only.  It  is  a 
reminiscence  of  those  days  when  the  conception  of  neutrals  in 
war  ('  medii  in  hello ')  had  not  yet  been  found.  It  rests  upon 
the  supposition  that  the  neutrals  must  agree  to  everything  that 
happens  to  suit  the  belligerent.  But  this  is  contrary  to  the  lead- 
ing thought  of  the  principle  of  neutrality  which  is  based  upon 
the  idea  that  the  belligerents  are  supposed  to  carry  on  the  com- 
bat only  among  themselves  and  to  respect  the  neutrals.^ 

This  applies  also  to  war  materials,  hence  to  objects  of  absolute 
contraband.  Niemeyer  claims  that  the  large  wharves,  the  arms  and 
munition  factories,  the  numerous  industrial  and  commercial  enter- 
prises that  are  dependent  entirely  or  mostly  upon  the  demand  for 
war  materials,  would  be  outright  deprived  of  their  means  of  liveli- 
hood, were  they  not  permitted  to  supply  the  belligerents. 

No  one  can  fail  to  recognize  the  weight  of  the  arguments  that 
have  been  put  forth  here.  With  the  complete  abolition  of  the  right 
of  capture  at  sea,  the  contracting  business  in  war  would  also  lose 
its  unneutral  tang  which  in  the  practice  of  contraband  must  be 
more  or  less  accepted,  and  which  can  assert  itself  to  an  intolerable 
degree.  For  that  reason  I,  too,  should  like  to  advocate  in  the  first 
place  the  complete  abolition  of  the  right  of  contraband.  The  neu- 
tral nations  would  again  enjoy  their  full  liberty  and  would  be 
compelled  no  longer  to  contribute  to  the  costs  of  warfare.    Further- 

1  Ibid. 

2  Op.  cit.,  p.  29  f. 
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more,  entanglements  would  be  almost  precluded  under  such  condi- 
tions of  freedom;  the  sea  would  become  free  in  reality. 

But  is  our  present  generation  ripe  for  such  a  degree  of  freedom? 
Considered  from  the  point  of  view  of  the  belligerent,  too  much,  per-   , 
haps,  would  be  expected  of  him,  were  he  asked  to  look  suddenly 
with  complaisance  upon  a  clearly  evident  aiding  of  the  enemy  by 
means  of  shipments  of  war  materials. 

At  any  rate  it  would  seem  advisable  to  provide  also  a  minimum 
program  and  to  hold  in  readiness  a  proposal  for  a  compromise. 

Triepel  is,  perhaps,  right  when  he  says:  "As  matters  stand  now, 
there  is  not  the  least  prospect  in  sight  that  the  right  of  contraband 
may  disappear  completely,  now  or  later,  from  the  laws  of  warfare. 
No  belligerent  will  allow  himself  to  be  deprived  of  the  right  not  to 
interfere  as  much  as  possible  with  the  transmission  to  his  opponent 
of  at  least  war  materials,  hence  of  so-called  absolute  contraband. 

wares." 

If  this  idea  is  permitted  to  have  its  effect,  then  a  conciliatory 
solution  will  be  aimed  at  which  would  take  into  consideration  the 
difference  between  absolute  and  conditional  contraband,  but  in  such 
a  manner  that  the  interests  of  the  belligerents  and  of  the  neutrals 
would  appear  evenly  balanced. 

Individual  states,  in  their  preparatory  memoranda  to  the  London 
Conference,  have  already  sacrificed  the  right  of  conditional  contra- 
band.^ But  no  one  was  willing  to  give  up  the  principle  of  absolute 
contraband.  This  will  have  to  serve  as  a  basis  for  the  compromise 
program  which,  unlike  the  maximum  program,  does  not  do  away 
with  the  whole  idea  of  contraband,  but  merely  aims  at  improvements 
within  the  right  of  contraband. 

Section  II. — An  Adjustment  op  Interests. 

§  9,  THE  LEADING  PRINCIPLE. 

Earl  Loreburn,  to  whom  it  was  my  privilege  to  refer  several  times, 
has  also  worked  out  the  problem  of  an  adjustment  of  interests.^ 

After  bringing  to  light  the  weak  points  of  the  right  of  contraband, 
and  after  describing  the  unsuccessful  efforts  made  by  England  in 
behalf  of  its  abolition,  he  turns  to  the  problem  of  reform.  He 
begins  by  referring  to  a  statement  made  by  one  of  the  American 
delegates  to  the  Second  Peace  Conference  at  The  Hague,  to  the  effect 
that,  while  America  voted,  indeed,  against  the  abolition  of  the  right 
of  contraband,  she  was  not  opposed  to  restricting  this  right  only  to 

"^  France  and  Italy  have  no  longer  mentioned  conditional  contraband  in  their  memo- 
randa ;  Austria,  Spain,  and  Holland  have  explicitly  rejected  it.  Compare  Schramm, 
"  Priaenrecht,"  p.  226. 

=  pp.  102-129. 
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objects  of  absolute  contraband,  as  was  already  advocated  in  the 
first  declaration  of  armed  neutrality  (1780) .^    Loreburn  emphasizes: 

This  in  itself  would  already  constitute  a  tremendous  step 
forward,  not  so  drastic  and  complete  as  the  British  proposal, 
but  nevertheless  a  step  of  decisive  importance  for  all  commercial 
interests  of  the  world,  since  materials  that  are  used  exclusively 
in  warfare  form  but  a  very  small  part  of  the  wares  that  are 
transported  across  the  sea.  The  usual  oversea  trade  would  then 
remain  free  from  all  molestations.  = 

The  sensible  basis  for  the  intei;diction  of  contraband,  so  he  de- 
■clares  further  on,  is  always  taken  from  the  principle  of  absolute 
contraband ;  and  other,  by  no  means  logical,  nay,  even  absurd,  defini- 
tions revealed  in  a  like  manner  the  intentions  of  the  various  States 
to  hold  on  to  the  principle  of  the  right  of  contraband,  in  so  far  only 
as  it  involves  articles  that  are  used  exclusively  in  warfare."  Then 
■he  goes  on : 

Our  delegates  were  correct  in  maintaining  that  the  right  of 
contraband  constitutes  an  interference  with  neutral  commerce 
which  stands  in  no  relation  whatsoever  to  the  interests  of  the 
belligerents.  However,  it  may  be  that  the  unfavorable  attitude 
of  the  leading  powers  who  opposed  us  during  both  conferences 
can  not  be  overcome  entirely.  In  that  case  an  effort  in  the  direc- 
tion of  the  American  proposal  might  have,  perhaps,  been  success- 
ful, in  spite  of  the  fact  that  thus  far  it  was  defeated  out- 
right. *  *  *  In  accordance  with  this  proposal  all  materials 
used  in  warfare' only  would  have  remained  liable  to  confiscation, 
whereas  all  articles  that  are  used  for  peaceful  purposes  also 
would  have  been  protected.  To  be  sure,  abolition  alone  would 
not  have  removed  all  difficulties,  but  it  would  have  at  least 
reduced  greatly  the  number  of  controversies.  Furthermore,  it 
would  have  taken  into  consideration  the  previously  described 
feeling  of  resentment  toward  a  trade  which  in  difficult  times  of 
war  embitters  the  combatants  in  the  highest  degree.  For  that 
reason  we  ought  to  receive  it  with  open  arms.* 

But  Loreburn  goes  even  a  step  further.  Inasmuch  as  up  to  the 
present  time  there  exists  a  rule  forbidding  the  departure  from  a 
port  of  embarkation  of  armed  ships,  he  also  favors  the  enactment 
of  a  law  against  the  exportation  of  all  articles  that  constitute  abso- 
lute contraband.^  Of  course,  thus  he  states,  it  would  have  to  be  made 
perfectly  clear  that  no  State  is  to  be  held  responsible  for  exportations 
that  take  place  in  good  faith  and  with  appropriate  caution.  How- 
ever, Loreburn  is  exceedingly  cautious  in  this  respect,  and  is  of  the 
opinion  "  that  this  subject  needs  careful  deliberation." 

>p.  119.  "p.  119  f.  »p.  124.  'p.  126  f.  »p.  127  f. 
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But  in  case  it  should  prove  impossible  to  obtain  even  the  abolition 
of  conditional  contraband,  Loreburn  proposes  "  as  a  last  resort '  to 
keep  at  least  foodstuffs  on  the  free  list  and,  if  no  other  way  can  be 
found,  to  substitute  the  principle  of  deprivation  in  place  of  that  of 
seizure.^  For,  thus  he  declares,  "  when  a  belligerent  is  compelled  to 
pay  for  whatever  he  takes  he  will  take  no  more  than  is  absolutely 

necessary." 

So  much  for  Loreburn's  plan  of  deprivation,  which  had  been  pro- 
posed long  ago  by  others,  too.  Thus  the  Prusso-American  agree- 
ment of  1828  replaced  the  practice  of  seizure  with  that  of  expropri- 
ation. But  I  consider  this  method  as  of  little  practical  significance 
here  as  in  the  right  of  capture  at  sea.  It  would  only  mean  a  hood- 
winked abolition  of  the  right  of  contraband.  If  the  Governments 
are  once  for  all  really  opposed  to  the  abolition  of  this  practice,  then 
it  does  not  matter  at  all  in  what  form  the  abolition  is  proposed.  But 
if  the  retention  of  some  right  of  contraband  is  still  considered  neces- 
sary, then  new  and  additional  definitions  will  not  be  able  to  render 
it  void  again.  Niemeyer  states :  "  The  right  to  indemnities  would 
weaken  its  deterring  effect,  and  is  for  that  reason  contrary  to  the 
conception  of  the  rights  of  war  contraband  and  of  blockade.^'  ^ 

1  accept,  however,  Loreburn's  other  suggestions.  Besides — and 
this  holds  good  also  for  all  other  previously  discussed  parts— I  had 
formulated  my  own  conclusions  independently  of  Loreburn.  I  find 
that  I  shall  have  to  make  a  confession.  To  my  regret,  his  important 
essay  came  into  my  hands  as  late  as  November,  1917,  after  my  own 
pamphlet  had  been  completed.  However,  I  considered  it  desirable 
to  let  Loreburn  speak  in  his  own  words  as  much  as  possible.  This 
could  be  done  by  simply  inserting  all  required  passages;  my  own 
arguments  could  stay  unchanged.  Even  the  plan  for  an  adjustment 
that  is  discussed  in  the  succeeding  pages  was  worked  out  in  the  '^ame 
manner,  and  not  the  slightest  additional  changes  were  made. 

§  10.  ABSOLUTE  CONTRABAND. 

A  formal  contraband  law  exists  only  since  the  development  of  the 
principle  of  neutrality.  The  shipment  of  contraband  goods,  even  if, 
like  any  other  trade,  it  is  of  personal  advantage  to  the  merchant  only, 
may  nevertheless,  and  depending  upon  the  nature  of  the  goods, 
assume  the  function  of  war  assistance,  in  which  case  it  has  the 
effect  of  taking  part  in  the  hostilities,  and  for  that  reason  the  offended 
party  combats  it  with  measures  of  her  own.    To  be  sure,  the  contro- 

ip.  128  f. 

2  Niemeyer,  "  Prinzipien  des  Seebeuterechts,"  p.  22  f.  Just  the  same  Niemeyer  arrives 
at  the  conclusion  (p.  30)  that  it  would  be  well  "  to  simply  reject  the  right  of  war  contra- 
band and  to  grant  to  the  belligerents  nothing  but  the  right  of  expropriation." 
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-^ersy  is  still  raging  around   the   question   whether  the   right   of 
contraband  is  a  part  of  the  principle  of  neutrality.^ 

I.  It  is  true  that,  according  to  existing  laws,  a  neutral  Government 
does  not  commit  a  violation  of  the  laws  of  neutrality  by  tolerating 
the  shipment  of  contraband  goods  by  its  citizens.  Consequently,  as 
far  as  this  is  concerned,  the  right  of  contraband  does  not  constitute 
a  law  of  neutrality.  But  the  belligerent  faction  which  is  adversely 
affected  by  the  shipment  may  confiscate  the  contraband  cargo,  includ- 
ing all  the  merchandise  belonging  to  the  owner  of  the  contraband,^ 
and  in  proportion  to  the  bulk  of  contraband  goods,  even  the  vessel 
itself.^  Such  "  shipments  "  by  neutral  individuals  are  by  no  means 
criminal  acts.  Furthermore,  they  are  not  regarded  "as  acts  in  favor  of 
one  belligerent  according  to  Article  I7b  " ;  *  hence  they  are  not  placed 
in  the  same  category  with  a  voluntary  act  of  war  service.  Neverthe- 
less they  are  felt  to  constitute  a  sort  of  injurious  partiality  which 
may  be  met  by  the  affected  belligerent  with  confiscation — that  is  to 
say,  with  measures  of  reprisal  or  self-defense — without  making  him- 
self in  the  least  liable  to  an  otherwise  customary  intervention  on  the 
part  of  the  Government. 

In  these  respects  the  law  of  contraband  is  a  peculiar  phase  of  the 
right  of  neutrality.  Prevailing  opinion  holds,  indeed,  to  the  view 
that  the  shipper  of  contraband  goods  does  not  intend  to  injure  the 
opposing  side  but  merely  desires  to  transact  business ;  that  the  ship- 
ment of  contraband  is  merely  a  business  risk,  a  commercial  transac- 
tion which  is  exposed  to  the  danger  of  confiscation.  Nevertheless 
contraband  is  liable  to  confiscation  only  because  the  opponent  con- 
siders himself  injured  through  the  shipment.  And  each  one-sided 
injury  or  partiality,  is  contrary  to  the  laws  of  neutrality :  for,  accord- 
ing to  the  idea  of  contraband,  not  the  intention  of  the  shipper  is 
taken  into  consideration  but  the  effect  of  the  shipment. 

The  prevailing  view  that,  without  exception,  only  Governments 
can  have  international  relations  and  can  violate  international  law, 
is  not  tenable.*"  There  exist,  as  we  have  seen  from  the  convention 
concerning  the  rights  and  duties  of  neutral  States  and  individuals 
in  land  warfare,  not  only  neutral  States  but  also  neutral  indi- 
viduals. And  that  the  latter,  too,  can  commit  a  breach  of  interna- 
tional law  which  may  call  for  international  vengeance,  is  expressed 
in  Article  9  of  the  agreement  concerning  the  treatment  of  wounded  in 

i.See  Schramm,  "  Prisenrecht,"  1913,  p.  204  S. 

'  This  is  the  English  point  of  view  of  "  contagion  or  infection  of  contraband." 

'  Declaration  of  London,  Articles  39-42. 

■>  Convention  concerning  the  rights  and  duties  of  neutral  States  and  individuals  in 
land  warfare.  Article  18. 

s  Compare  Rehm,  "  Untertanen  als  Subjekte  volkerrechtlicher  Pfllchten  "  In  Zeltachrift 
ffir  veikerrecht  und  Bundesstaatsrecht,  1907,  I.  53  f. 
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maritime  warfare  as  well  as  in  the  superscription  "  hostile  assistance  "" 
(assistance  hostile)  that  is  given  to  Articles  45-48  of  the  London 
Declaration  of  the  laws  and  customs  of  maritime  war.^  But  if  the  so- 
called  analagous  contraband  constitutes  a  form  of  aid  that  is  con- 
trary to  the  spirit  of  neutrality,  then  how  much  more  does  this  ap- 
ply to  actual  contraband?  On  the  other  hand,  the  (not  ratified) 
Hague  agreement  concerning  war  prizes  gave  to  the  interested 
parties,  in  cases  of  an  illegal  seizure  of  vessel  and  cargo,  an  inde- 
pendent right  of  complaint  before  an  international  prize  court,  in 
order  to  enable  them  to  press  effectively  their  international  claims 
for  indemnification,^  thus  recognizing  them  in  this  respect  as  indi- 
viduals before  international  law. 

Thus  the  fact  remains:  By  shipping  contraband  goods  to  the 
enemy  a  subject  of  a  neutral  country  becomes  guilty  of  a  breach  of 
neutrality  which  is  punished  with  confiscation  and  against  which 
there  exists  no  international  protection  by  means  of  intervention. 

The  Dutch  declaration  of  neutrality  of  August  27,  1914,  lends  ex- 
pression to  this  state  of  affairs  by  proclaiming  the  principle  that 
those  who  transport  war  contraband  for  the  belligerents  "  will  have 
to  suffer  all  consequences  arising  from  it,  without  being  able  to  claim 
in  this  regard  any  protection  whatsoever  or  intervention  on  the  part 
of  the  Dutch  Government."  ^ 

II.  It  is  clear  that,  according  to  the  idea  of  contraband,  goods 
whose  use  for  war  purposes  is  firmly  established — in  other  words, 
goods  constituting  so-called  absolute  contraband — are  subject  to  con- 
fiscation. However,  I  go  even  further  and  am  of  the  opinion  that  it 
is  not  enough  to  guarantee  to  the  enemy  in  such  cases  the  right  of 
confiscation,  authorizing  him  thereby  to  resort  to  measures  of  self- 
defense  and,  as  a  consequence,  to  engage  in  chasing  after  contraband, 
which  phase  of  the  war  is,  moreover,  bound  to  be  accompanied  by 
the  most  unpleasant  consequences  for  the  legitimate  sea  commerce. 
But,  inasmuch  as  such  shipments  are  felt  to  be  a  breach  of  neutrality, 
international  law  ought  to  impose  directly  upon  the  neutral  Govern- 
ments the  obligation  to  prevent  the  shipment  of  such  contraband 
goods.  And  in  case  a  Government  tolerates  the  exportation  of  abso- 
lute contraband  from  its  sphere  of  sovereignty,  then  it  alone  should 
be  held  responsible  for  such  a  breach  of  neutrality.  The  place  of 
facultative  public  prohibition  of  exports  should  be  taken  by  an  obli- 
gatory international  law  against  shipment.  This  would  b^  my  first 
suggestion,  and  it  brings  us  to  a  fundamental  question  of  the  law  of 

1  The  "  interpretations,"  too,  establish  the  fact  that  a  merchant  ship  "  violates  the  laws 
of  neutrality  and  gives  aid  to  the  enemy  through  the  shipment  of  contraband  and  Infrac- 
tion of  the  right  of  blockade." 

2 Article  4,  §§  2,  3;  Article  5.  See  also  my  essay,  "Die  Klagen  von  Prlvatpersonen 
gegen  auswartige  Staaten,"  1914,  p.  41. 

=  Article  18,  III. 
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neutrality  into  which  the  right  of  contraband  would  have  to  be  incor- 
porated more  firmly.  According  to  Article  6  of  the  Hague  Conven- 
tion defining  the  rights  and  duties  of  neutral  States  in  maritime  war, 
a  neutral  power  itself  is  not  permitted,  indeed,  to  give  up  or  deliver 
war  vessels,  munitions,  or  any  other  war.  materials,  not  even  indi- 
rectly; but  under  Article  7  and  in  agreement  with  the  Hague  Con- 
vention, concerning  the  rights  and  duties  of  neutral  States  and  indi- 
viduals in  land  warfare,  a  neutral  Government  is  not  obliged  to  pre- 
vent the  exportation  or  passage  of  arms  and,  in  general,  of  all  such 
materials  as  can  be  of  service  to  an  army  or  navy ;  it  is,  therefore,  not 
charged  with  the  duty  of  opposing  also  the  private  shipments  of  its 
citizens.  Of  course,  it  may,  according  to  the  State  laws,  proclaim  an 
embargo  against  exportation  and  through  passage ;  but  international 
law  does  not  compel  it  to  do  so. 

On  the  basis  of  this  practice,  the  American  Union  had  the  freedom 
of  choice  at  the  outbreak  of  the  war.  On  account  of  the  conditions 
arising  out  of  the  world  war,  America  became  the  only  potential 
purveyor  of  arms.  In  the  hands  of  America  lay  the  choice  of  a 
speedy  peace.  We  know  how  President  Wilson,  whose  mouth  was 
full  of  phrases  about  peace,  decided.  In  accordance  with  his  choice 
and  on  account  of  the  general  war  situation,  these  shipments  could  be 
made  to  the  Western  Powers  only.  And  pretty  soon  this  business 
grew  into  a  real  war  aid,  especially  after- the  whole  economic  life  of 
America  had  become  militarized  in  favor  of  the  Entente  and  the 
country  dotted  with  munition  factories,  with  English  officers  regulat- 
ing the  output.  I  shall  not  dwell  any  longer  on  a  description  of 
American  "  neutrality  " ;  I  have  settled  accounts  with  this  question  on 
other  occasions.^  The  sharp  distinction  between  Government  and 
private  shipments  attempted  in  Articles  6  and  7  is  illogical.  It  is 
equally  detrimental  to  a  belligerent  whether  war  materials  are  being 
shipped  to  his  enemy  from  Government  or  private  munition  plants  of 
a  neutral  country.  And  as  long  as  the  neutral  Governments  make  the 
commercial  enterprises  of  their  citizens  in  times  of  peace  their  own 
affairs,  protecting  them. by  means  of  intervention,  then  they  ought 
to  have  in  war  times  the  same  responsibilities  as  are  assumed  to-day 
by  the  ship  of  state.^ 

1  See  my  essay,  "  Lusitania-Fall,"  1915,  p.  77,  and  my  article,  "  England-Amerika  unri 
das  Volkerreclit,"  in  the  separate  Issue  of  the  Frankfurter  TJniTersitata-Zeltung,  p.  6  ff. 
But  abOTe  all  see  also  Heinrich  Pohl,  "  Amgrlka's  WafCenausfuhr  und  Neutralltat,"  1917, 
and  Fleischmann  (Zeitschrlft  fur  V&lkerrecht,  IX,  351  ff.).  In  one  of  his  notes  trans- 
mitted on  August  16,  1915,  the  American  ambassador  at  Vienna  alludes  to  Blulcke,  p. 
99.  He  would  have  done  well  to  look  up  once  more  the  note  of  the  Union  Government 
of  1872,  which  Is  quoted  by  Elnlcke  on  p.  91,  and  wherein  America  argues  that  while  a 
neutral  is  not  prevented,  Indeed,  from  engaging  In  an  ordinary  trade  of  arms,  'it  Is 
nevertheless  contrary  to  International  law  for  a  belligerent  to  obtain  all  his  war  mate- 
rials exclusively  from  a  neutral  State.  See  also  Elnlcke  in  Berliner  Zeltung  am  Mlttag, 
No.  221  (August  30,  1915)  and  No.  222  (August  31,  1915). 

2  London  declaration  of  laws  and  customs  of  maritime  warfare,  Article  61. 
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There  exists,  however,  another  contradiction. 

While  the  convention  defining  the  rights  and  duties  of  neutral 
States  on  maritime  warfare  permits,  in  Article  7,  the  exportation  of 
war  materials,  it  suddenly  intones,  in  the  next  article,'  the  high  song 
of  State  neutrality.  Accordingly,  it  considers  it  the  duty  of  a  neutral 
State  to  oppose  in  neutral  waters  the  equipping  and  arming  of  vessels 
for  war  purposes  and  to  prevent  the  departure  of  vessels  that  have 
been  thus  fitted  out  within  the  jurisdiction  of  its  territorial  sover- 
eignty. Thus  no  infraction  of  the  law  of  neutrality  is  committed  if 
the  wharves  of  neutral  private  contractors  ship  to  a  belligerent  hun- 
dreds of  vessels  and  the  munition  plants  thousands  of  cannon  or 
millions  of  firearms;  but  if  only  one  ship  sails  armed  with  a  few 
cannon,  then  this  constitutes  a  breach  of  neutrality,  because  a  neutral 
territory  serves  thereby  as  a  basis  for  war  operations. 

Eisum  teneatis  amici !  (Restrain  your  merriment,  friends!)  The 
departure  of  a  vessel  fitted  out  for  war  service  in  a  neutral  territory 
can  certainly  not  be  treated  as  a  matter  of  little  consequence.  This 
involves,  indeed,  a  violation  of  neutrality,  and  the  declaration  of  neu- 
trality of  the  three  northern  States  of  December  23,  1912,^  as  well  as 
the  Dutch  declaration  of  neutrality  of  August  27, 1914,^  were  right  in 
prohibiting  such  a  practice.  But  an  infinitely  greater  injustice  is 
done  to  a  belligerent  when  his  enemy  is  kept  in  a  good  fighting  con- 
dition only  through  the  fact  that  the  entire  industry  of  a  great 
country  is  suspended  so  that  he  may  be  kept  supplied  with  war  mate- 
rials, and  munition  plants  are  erected  overnight,  as  if  by  magic,  and 
the  output  shipped  to  him  exclusively.  Moreover,  if  the  mere  sale  of 
ships  to  dne  belligerent,  contrary  to  the  prevailing  view  and  usage,' 
has  become  lately  regarded  as  suspicious  and  not  permissible,*  then 
it  is  perfectly  clear  how  easy  it  becomes,  even  on  the  basis  of  exist- 
ing laws,  to  arrive  at  a  consistent  point  of  view  with  all  of  its  con- 
sequences. 

Between  Articles  7  and  8  there,  exists  a  sharp  contrast,  a  gulf  that 
can  not  be  bridged  over.  One  is  tempted  to  say :  Reason  turns  into 
nonsense,  kindness  becomes  vexation.  Article  8  is  a  repetition  of 
Fo.  I  of  the  Washington  Regulations  ^  that  had  been  agreed  upon  for 
the  settlement  by  arbitration  of  the  Anglo-American  Alabama  con- 
troversy in  1871.    The  agreement  applied  to  the  Alabama  case  only; 

1  Article  4,  §  3. 

=:  Article  13. 

=  Compare  Willms,  "  Die  tmwandlung  von  Kauffahrtelschlffen  in  KriegsschiSEe "  1912 
(Dissertation  of  the  University  of  WOrzburg),  p.  127;  fiinlcke,  "  Rechte  una  p'fllcliten 
der  neutralen  Machte  im  Seekrieg "  (Zorn  und  Stier-Somlo :  Abhandlungen  avis  dem 
Staats-,  Verwaltungs-,  und  VBlkerrecht  X) ,  p.  135. 

*  Thus  the  Dutch  declaration  of  neutrality  of  1914,  Article  13,  reads :  "  or  to  deliver  or 
supply  such  vessels  to  a  belligerent." 

•The  Washington  Regulations  are  reprinted  in  full  in  Plelschmann,  "  VBlkerreehts- 
quellen,"  p.  96.  Compare  also  v.  Pauer,  "  Entstehungsgeschichte  der  Washln-toner 
Eegeln,"  1908  (Dissertation  of  the  University  of  Wiirzburg). 
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but  it  had  a  ipore  general  importance  that  went  beyond  this  case ;  it 
was  only  necessary  to  give  it  a  firm  basis.  However,  "  law  and  cus- 
tom are  inherited  like  a  generic  disease."  The  Washington  Eegula- 
tions  remained  limited  to  the  Alabama  case,  and  the  shortsighted- 
ness was  so  great  that,  for  similar  cases,  directly  contradictory  regu- 
lations were  enacted  later  on.  This  happefled  exactly  in  Article 
7  of  the  Hague  Conventions  defining  the  rights  and  duties  of  neutral 
States  in  maritime  war. 

There  was  but  one  man  who  already  in  the  Alabama  controversy 
perceived  clearly  the  close  correlation  in  the  complex  of  problems 
and  who  endeavored  at  the  same  time  to  find  a  solution,  which  is  the 
only  one  that  may  be  regarded  as'  legally  correct  within  the  bound- 
aries of  the  principle  of  contraband ;  this  man  was  Bismarck.  Upon 
the  receipt  of  a  dispatch  from  Count  Beust,  on  March  10,  1872,  Bis- 
marck declared  himself  willing  to  accede  to  the  Washington  Regu- 
lations upon  the  condition  only  that  the  prohibition  against  the 
arming  of  vessels  shall  also  include  a  proviso  against  the  exporta- 
tion of  arms. 

That  which  in  1871,  in  view  of  the  particular  case,  did  not  seem 
advisable  yet,  but  which  should  have  been  retrieved  during  the  work 
on  the  Hague  code,  will  have  to  be  given  special  attention  in  all 
future  work  on  reform  and  eventually  enacted,  unless  it  shall  be 
found  preferable  to  abolish  the  entire  right  of  contraband.  The 
fact  that  in  the  meantime  the  Governments  have  declared  themselves 
in  favor  of  the  opposite  method  may,  perhaps,  render  the  final  deci- 
sion a  more  difficult  matter,  but  it  can  not  prevent  it  altogether. 
Indifference  must  be  overcome  with  reason,  selfishness  through 
justice. 

The  special  interests  of  the  belligerents  stood  hitherto  too  much 
in  the  foreground.  Their  legislation  alone  determined  what  was  to 
be  regarded  as  contraband.  The  London  Declaration  contains,  in- 
deed, a  list  of  articles  that  are  to  be  ordinarily  regarded  as  consti- 
tuting contraband,  that  is  to  say,  without  any  previous  proclama- 
tion on  the  part  of  a  warring  faction  (Article  22) ;  but  England  in- 
sisted upon  the  right  of  supplementing  the  list,  and  such  a  proviso 
was  thereupon  inserted  in  Article  23.^  And  England  demonstrated 
during- the  world  war  what  she  can  accomplish  by  means  of  a  sup- 
plementary list. 

The  interpretations  to  Article  23  make  it  clear  that  the  danger  in- 
volved in  the  contraband  extensions,  which  merely  continue  the  old 

lAll  the  States,  with  the  exception  of  Spain  and  Holland,  provided  for  an  extension  of 
the  list  of  articles  of  absolute  contraband  In  the  very  memorials  that  were  submitted  by 
them  In  preparation  of  the  London  Conference  regarding  the  laws  and  customs  in  mari- 
time war.     (Schramm,  "Das  Prisenrecht,"  1913,  p.  225.) 

92437—19 6 
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system  of  giving  arbitraiy  definitions  to  contraband,^  were  pretty 
well  recognized  during  the  discussions.^  And  the  additional  argu- 
ments contained  in  the  official  commentaries  in  no  way  tend  to  weaken 
these  scruples. 

For  it  is  stated  in  these  that,  for  the  time  being,  it  may,  perhaps, 
prove  difficult  to  specify  such  additional  objects  as  are  not  already 
listed  in  Article  22 ;  but  that  it  is  to  be  apprehended  that  new  dis- 
coveries or  inventions  may  render  the  list  enumerated  in  Article  22 
insufficient.  A  certain  amount  of  justification  may  be  seen  in  this; 
but  infinitely  more  significant  aind  of  far  more  serious  consequences 
are  the  effects  of  such  a  freedom  enjoyed  by  the  belligerents  upon 
the  neutral  nations,  who  through  the  constant  revisions  of  the  lists 
find  themselves  in  a  state  of  intolerable  uncertainty  and  nervousness 
and  who  eventually  may  find  themselves  totally  disregarded.  In 
these  constant  revisions  the  desire  for  tormenting  usually  has  greater 
weight  than  the  considerations  of  war  necessity.  This  placing  of  the 
belligerents  in  a  position  of  supremacy  must  be  done  away  with  under 
all  circumstances;  the  neutral  nations  have  a  right  to  demand  this 
much.  Justice  means  an  equalization  of  interests  and  should  impart 
above  all  a  feeling  of  security.  The  rules  of  international  law  require 
that,  in  order  to  render  any  partiality  impossible,  an  exhaustive  list 
must  be  created  in  advance  which  is  to  remain  in  force  up  to  the  time 
of  a  revision  by  agreement  and  which  may  be  extended  only  with  the 
consent  of  the  neutral  nations.  If  this  were  the  case,  commerce  would 
be  warned  already  in  times  of  peace.  If,  however,  in  view  of  the 
fact  that  the  enumerations  hitherto  made  were  incomplete  and  since 
the  present  constantly  increasing  development  of  the  art  of  warfare 
makes  a  complete  enumeration  impossible,  no  desire  is  felt  to  adopt 
the  so-called  method  of  enumeration,'  then  the  Governments  ought  to 
confine  themselves  to  an  acceptance  of  the  general  tenor  of  both 
neutrality  agreements  (Article  7)  *  whose  interpretation  is  placed  in 
the  hands  of  the  neutral  nations,  but  to  which  the  belligerents  may 

•  Thus  every  belligerent  through  a  one-sided  proclamation  determined  the  kind  of  mate- 
rials he  was  going  to  treat  as  contraband  in  a  given  war.  To  be  sure,  the  neutral 
nations  had  a  right  to  complain  and  •  attempt  to  obtain  alleviation  through  negotiations. 
But  that  was  all.  As  early  as  1877  the  Institute  of  International  Law  (Institut  de  droit 
international),  on  a  motion  made  by  Moynier  (Annuaire  II,  110-118),  voted  to  sustain 
the  right  of  the  belligerents  "  to  determine  in  advance  the  nature  of  the  goods  "..(determi- 
ner d'avance  les  objets),  and  remained  later  on  true  to  this  principle.  But  even  at 
that  time  Bulmerincq  was  opposed  to  it,  while  before  that  Rolin  argued  in  his  answer 
to  Westlake  that  such  a  privilege  would  leave  too  much  play-room  to  the  arbitrary  wUl 
of  the  belligerents.  Beckenkamp  makes  now  the  same  argument  in  Ms  essay.  "  Die 
Kriegskonterbande  "   (Dissertation  of  the  University  of  Wiirzburg,  1910),  pp.  20,  23. 

"  "  It  has  been  regarded  as  going  too  far  to  grant  to  any  Government  the  privilege  ot 
making  additions  to  the  list  through  mere  proclamations."     (German  White  Book,  p.  33.) 

3  Bulmerincq  argued  thus  In  the  Institut  de  droit  international.  (See  Beckenkamp,  "  Die 
Kriegskonterhande,"  p.  13.) 

•  Thus,  for  example,  the  memorandum  submitted  by  Japan  in  advance  of  the  London 
Conference  regarding  the  laws  and  customs  of  maritime  war  designated  as  articles  of 
absolute  contraband  only  "arms  and  munitions."    (Schramm,  "  Das  Prlsenrecht,"  p.  225.) 
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take  exception  through  diplomatic  channels.  Such  a  reversal  of  the 
right  of  complaint  frhich  ought  to  take  place  by  all  means,  regardless 
of  whether  the  contraband  goods  are  enumerated  or  not,  would  be 
of  the  utmost  importance  to  the  neutral  nations. 

Woolsey  expressed  the  opinion  at  the  Institut  de  droit  interna- 
tional, 1874r-1875,  that  the  war  contraband  ought  to  include,  besides 
arms  and  munition,  also  their  basic  component  elements,  such  as  sul- 
phur, nitre;  but  Bulmerincq  warned  against  subjecting  even  the  so- 
called  indirect  contraband  to  the  right  of  confiscation.  For  eventu- 
ally such  an  interpretation  would  include  everything  that  might  be 
useful  in  the  manufacture  of  objects  used  in  warfare  and  this  would 
lead  ad  infinitum.  For  that  reason  the  plan  of  contraband  submitted 
by  Kleen  in  1893,  which  we  shall  take  up  presently,  proposed  in  §  2 
that,  for  the  purpose  of  forestalling  any  attempts  at  evasion,  only 
such  articles  should  be  included  in  the  contraband  list  which,  like 
single  parts  of  arms,  can  become  weapons  of  war  by  simply  being  put 
together. 

In  conclusion  the  following  may  be  stated:  It  shall  by  no  means 
become  the  duty  of  a  neutral  Government  to  supervise  every  small 
sale ;  it  will  suffice  to  merely  prohibit  the  wholesale  trade  in  weapons ; 
and  this  can  be  curbed  easily. 

III.  I  do  not  stand  alone  with  my  suggestion  for  an  interna- 
tional law  against  the  exportation  of  arms  as  constituting  absolute 
contraband  which  I  made  already  in  my  essay  "  Lusitania-Fall," 
p.  93  ff.^ 

The  Institut  de  droit  international,  too,  took  up  this  question 
immediately  after  its  establishment  in  1873.^  We  shall  now  go  into 
a  fuller  discussion  of  its  transactions  in  this  matter. 

Woolsey,  Vidari,  and  Bulmerincq  regarded  a  reform  in  the  direc- 
tion of  a  general  prohibition  of  exportation  as  desirable.  But  Eolin, 
Westlake,  and  Lorimer,  the  last  of  whom  even  advocated  absolute 
abolition  of  the  idea  of  contraband,  expressed  the  fear  that  such  an 
abolition  might  merely  contribute  to  a  multiplication  of  pretexts  and 
prospects  for  future  wars.'  Now,  this  apprehension  is  no  longer 
justified  in  the  Case  of  my  proposition  which,  as  we  shall  soon  per- 
ceive, demands  as  a  recompensation  complete  freedom  for  the  so- 
called  conditional  contraband. 

At  the  meeting  of  the  Institute  at  Geneva  in  1892,  on  a  motion  by 
Kleen  (Sweden),  the  question  of  contraband  "was  made  the" order  of 
the  day  as  a  special  subject  for  discussion,  and  the  proponent  was 
charged  with  the  task  of  submitting  a  report.* 

>  See  Cussy,  "  Phases  et  causes  cfilSbres  du  droit  maritime  "  (Famous  Aspects  and 
Motives  of  Maritime  Law),  II,  407,  and  the  references  quoted  in  my  "  Lusitanla-Fall," 
p.  94. 

"  See  Beckenlsamp,  "  Die  Konterbande,"  p.  6  fE.,  and  partlculs.rly  16  ff. 

»0p.  cit.,  p.  17. 

<AnnuaIre  XII,  283. 
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Kleen's  plan  of  1893,^  as  expressed  in  §  5,  is.  explicitly  founded 
upon  an  international  law  against  the  exportation  of  arms.  Accord- 
ing to  this  epoch-making  and  very  extensive  plan  the  law  of  nations 
is  to  make  it  the  duty  of  a  neutral  State  to  supervise  its  subjects,  so 
that  they  do  not  export  contraband  goods.  Kleen  at  the  same  time 
includes  only  actual  war  materials  as  such.  The  neutral  government 
is  obliged  to  prohibit  by  law,  to  prevent,  and  to  punish  the  shipment 
of  contraband  goods. 

Kleen  knew  well  that  he  was  advocating  an  enormous  innovation. 
And,  as  a  matter  of  fact,  his  plan  was  attacked  most  violently  at  the 
Institute  with  arguments,  some  of  which  were  of  a  highly  singular 
nature  ;•  however,  thus  Kleen  argued,  we  are  living  in  a  transition 
period  of  development;  and  he  defended  boldly  the  principle  that  the 
shipment  of  contraband  must  not  be  regarded  as  a  mere  business  risk, 
as  a  business  adventure,  the  responsibility  for  which  may  be  left  by 
the  State  to  the  shipper,  but  that'  it  must  be  treated  as  a  breach  of 
neutrality  which  ought  to  be  prohibited  and  prosecuted.  Opinions 
became  divided  on  this  point.  Several  delegates  raised  the  objection 
that  such  an  obligation  of ,  neutrality  might  easily  lead  to  complica- 
tions; Kleen  answered  this  objection  with  the  following  arguments: 

One  can  not  demand  the  impossible  of  a  neutral  Government; 
war  will  not  be  declared  because  of  the  unpunished  sale  of  a 
bullet  or  two ;  the  neutral  State  will  be  merely  required  tp  do  its 
best  according  to  its  belief  and  conscience. 

It  is  true  that  §  5  was  rejected  while  still  under  discussion  by  the 
commission,  and  eventually  the  whole  plan  was  replaced  by  another 
one,^  more  in  accord  with  prevailing  opinion.  But  even  the  plan 
siiggested  by  Perels  (see  §  11)  intended  to  make  it  obligatory  upon 
the  neutral  Governments  to  preA^ent  the  shipment  of  arms  to  the  bel- 

lAnnuaire  XIII,  1  ff.  This  plan  appeared  also  in  book  form  under  the  title,  R.  Kleen, 
"  Contraband  of  war  and  shipments  that  are  forbidden  to  neutrals  according  to  the 
principle  of  international  law  "  (De  la  contrebande  de  guerre  et  des  transports  interdits 
aux  neutres  d'apr6s  les  principes  du  droit  international,  par  B.  Kleen,  Paris,  Pedone- 
Lauriel,  1893).     Concerning  this,  plan,  see  Beckenkamp,  p.  34  IE: 

=  Shortly  afterwards  the  Commission,  by  remodeling  Kleen's  plan,  agreed  to  a  rough 
draft  (avant-projet,  Annuaire  XIV,  33-43),  which  was  laid  before  the  general  meeting 
at  Paris  in  1894.  But  Perels  presented  at  this  meeting  a  counter  sketch  consisting  of 
only  11  articles  and  accompanied  by  justifying  argument  (Annuaire  XIV,  58-64),  which 
was  taken  up  during  the  sessions  held  at  Cambridge  in  1895  (Annuaire  XIV,  93  ff.). 
Thereupon  Kleen  and  Brusa,  following  the  resolutions  adopted  at  the  meetings  in  Paris 
and  Cambridge,  worked  out  a  third  or  compromise  sketch  which  contained  again  only  11 
articles  and  was  accompanied  by  extensive  explanatory  notes  (Annuaire  XV,  98-124). 
Finally,  on  the  basis  of  this  sketch  which  made  it  necessary  to  introduce  certain  changes 
in  the  prizage  regulations  that  were  decided  upon  at  the  Turin  meeting  In  1882,  an 
"international  regulation  of  contraband"  (rfeglement  international  de  contrebande) 
was  passed  at  the  sessions  held  in  Venice  in  1896  (with  13  votes  against  one,  while  five 
refrained  from  voting).  See  Annuaire  XV,  189-233.  But  although  this  sketch  was 
drawn  up  largely  in  accordance  with  England's  wishes,  Lord  Reay  (chairman  of  the 
meeting)  nevertheless  voted  against  It.  Those  refraining  from  voting,  which  was 
equivalent  to  a  negative  vote,  were :  Westlake,  Brocher  de  la  PlechSre,  Engelhardt,  and 
the  two  German  delegates,  Perels  and  Harburger. 
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ligerents.  "While  the  (third)  compromise  sketch  was  silent  on  this 
question,  justifying  it  with  the  statemeiit  that  it  is  doubtful,  indeed, 
whether  it  would  be  expedient  or  even  necessary  and  not  too  much 
expected,  to  demand  of  the  neutral  States  that  they  suppress  the  trade 
in  contraband  goods;  nevertheless  the  proponents  added  the  state- 
ment that  they  regard  it  highly  desirable  and  are  even  convinced 
that  in  view  of  the  fact  that  thus  far  "  only  seven  members  ^  have 
declared  themselves  openly  against  it,"  the  majority  of  the  Institute 
is  in  favor  of  the  repression  of  the'  neutral  export  of  arms. 

Unfortunately  the  project  fell  through,  chiefly  owing  to  the  fact 
that  the  members  of  the  Institute  were  not  quite  ready  to  see  an 
unneutral  act  in  the  shipment  of  contraband.  But  if  the  problem 
is  once  regarded  in  the  proper  light  and  judged  correctly,  then  logical 
consequence  will  lead  irresistibly  to  the  necessity  for  repressive  meas- 
ures on  the  part  of  the  neutral  Governments. 

IV.  The  spirit  of  true  impartiality  can  assert  itself  freely  only 
through  an  international  embargo  against  the  exportation  of  articles 
that  constitute  absolute  contraband.  To  be  sure.  Article  9  of  the 
Convention  concerning  the  rights  and  duties  of  neutral  States  and 
individuals  in  land  warfare  demands  that  the  neutral  Governments 
must  apply  to  an  equal  degree  their  restrictions  and  prohibitions  • 
in  the  matter  of  contraband  to  both  belligerent  parties,  but  the  de- 
cision of  a  neutral  State  may  nevertheless  have  a  most  unequal  effect, 
and  this  unequality  may  be  intended  at  the  very  time  of  making 
the  decision.  In  such  cases  we  deal  with  the  so-called  benevolent 
neutrality,  a  contradictio  in  adjecto,  and  thus  far  it  has  been  prac- 
tically impossible  to  overcome  it.  Moreover,  under  the  existing  laws 
of  nations,  the  Governments  are  by  no  means  obliged  to  exercise 
supervisory  duties  in  the  matter  of  contraband.  Companies  and 
private  individuals  may  make  wholly  one-sided  shipments  under  the 
very  eyes  of  a  Government  and  are  thus  in  the  best  position  of  exer- 
cising an  undue  influence  upon  the  course  of  a  war.  But  even  disre- 
garding this  fact,  the  exportation  of  arms  is  bound  to  prove  more  or 
less  advantageous  to  only  one  faction,  in  accordance  with  its  geo- 
graphic position  and  shipping  conditions,  and  can  not  but  have  an 
unequal  effect.  And  lastly  a  general  international  law  aimed  against 
the  exportation  of  articles  constituting  absolute  contraband  would 
also  serve  the  interests  of  mankind  in  general.  Wars  would  no 
longer  be  prolonged  because  of  cooperation  on  the  part  of  neutral 
Governments.  The  question  of  business  would  become  a  question  of 
humanity. 

This  new  order  of  things  would  also  have  the  additional  good  effect 
that  the  belligerent,  who  feels  himself  injured,  would  be  no  longer 

'A  majority  of  these  members  were  Englishmen. 
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compelled  to  take  recourse  to  measures  of  self-help.  The  chase  after 
contraband  would  be  unnecessary,  the  sea  would  become  free.  If 
the  difficulties  of  supervision  have  been  hitherto  overestimated,  then 
the  world  war  has  taught  us  a  different  lesson.  Under  the  new 
system,  supervision  would  become  child's  play  in  comparison  with 
the  internal  control  which  England  demanded  in  this  war  of  the 
neutral  nations. 

Besides,  all  difficulties  would  be  removed  at  one  stroke.  It  is  only 
necessary,  as  has  been  proposed  before  by  various  individuals,  to 
nationalize  the  war  industries  and,  according  to  the  arguments  pre- 
sented on  page  80  f.,  the  export  becomes  interdicted  on  the  strength 
of  existing  laws.^ 

In  conclusion,  I  wish  to  say  one  word  more  concerning  enemy  aid. 
The  London  Declaration  of  the  laws  and  customs  of  maritime  war 
regards  every  shipment  of  contraband  as  constituting  an  act  of  hostile 
assistance.  But,  according  to  the  official  "elucidations,"  Articles 
45^7  deal  with  special  cases  which  were  considered,  for  that  rea- 
son, as  requiring  special  regulations.  Two  classes  are  distinguished 
here:  minor  cases  (Article  45),  and  cases  of  a  more  serious  nature 
(Article  46).  In  the  first  instance,  the  guilty  vessel  is  treated  ac- 
cording to  the  laws  of  contraba;nd,  while  in  the  second  case  it  is 
treated  as  an  enemy  ship.  But  it  may  be  possible,  perhaps,  to  charge 
the  State  in  individual  cases  with  the  supervision,  while  in  other 
cases,  without  making  a  distinction  between  neutral  and  enemy  ships, 
the  vessel  may  be  given  the  designation  of  an  auxiliary  war  ship, 
in  which  case  the  English  proposal  made  at  the  Second  Hague  Peace 
Conference  may  be  called  into  play.^  It  is  not  necessary  to  go  here 
into  the  further  details. 

§11.  CONDITIONAL  CONTRABAND. 

My  plan  demands,  furthermore,  that  the  idea  of  conditional  con- 
traband disappear  entirely  from  international  law.  While  according 
to  iny  proposal,  all  articles  needed  in  warfare,  hence  the  objects 
which  hitherto  constituted  absolute  contraband,  can  no  longer  be 
transported  nor  shipped  in  transit,  and  while  the  sovereign  who  fails 
in  his  supervisory  duties  renders  himself  liable  to  a  breach  of  neu- 
trality, for  which  he  may  be  brought  to  account  through  diplomatic 
channels,  commerce  is  to  remain  absolutely  unrestricted  in  all  other 
respects.  It  is  easily  perceived  that  the  stakes  involved  in  the  control 
of  war  shipments  are  not  too  high ;  the  sea  becomes  really  free. 

And.  if  the  existing  right  of  contraband  constituted  for  centuries 
one  of  the  most  debated  phases  of  prizage,"  then  this  applies  par- 

1  Wehberg,  "  Seekrlegsrecht,"  p.  122  :  "  This  might,  perhaps,  prove  satisfactory." 
'  See  above,  p.  70  f. 

=  Schramm,  "  Das  Prlsenrecht,"  1913,  p.  204  ;  Beckenkamp,  "  Die  Krlegskonterbande " 
p.  1  tf. 
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ticularly  to  the  conditional  contraband  with  its  confusing  rules  that 
can  not  be  carried  into  effect  easily  and  with  its  sphere  of  validity 
extended  into  the  infinite  on  acco-unt  of  the  system  of  auxiliary  lists. 
In  addition  to  this,  its  legal  justification  is  rotten  to  the  very  core. 

By  conditional  contraband  are  meant  articles  and  materials  that 
may  be  "  employed  for  war  as  well  as  peaceful  purposes,"  ^  and,  above 
all,  foodstuffs  which,  for  that  very  reason,  were  mentioned  by  the 
London  Declaration  of  the  laws  and  customs  in  maritime  war  in  the 
first  place. 

In  the  case  of  conditional  contraband  we  deal  with  articles  of  trade 
that  are  equally  needed  by  the  armed  forces  as  well  as  by  the  peaceful 
population.  The  uncertainty  concerning  their  ultimate  use  consti- 
tutes their  characteristic  trait. 

For  that  very  reason  when,  after  the  first  session  at  Geneva  (1874) , 
the  problem  of  contraband  came  up  for  discussion  at  the  preparatory 
meeting  of  the  Institute  of  International  Law  (Institutde  droit  inter- 
national), three  members  inunediately  declared  themselves  strongly 
opposed  to  the  conditional  contraband,  while  the  Englishman  West- 
lake  defended  its  retention. 

Kleen's  plan,  too,  which  was  fully  discussed  in  the  preceding  pages, 
is  in  agreement  with  my  own  views.  He  wants  to  prohibit  only  the 
shipment  of  "  actual  war  munitions  "  (munitions  de  guerre  propre- 
ment  dites)  as  constituting  the  chief  articles  of  military  aid.  Kleen 
was  of  the  opinion  that  it  was  not  advisable  to  stamp  as  contraband 
and  to  prohibit  by  means  of  a  contraband  law  the  sale  of  such  articles 
as  were  required  too  much  in  the  course  of  daily  life.  According  to 
§9  of  his  proposal,  the  powers  were  to  come  to  an  agreement  concern- 
ing a  general  international  convention  that  would  cover  only  objects 
of  so-called  absolute  contraband  and  likewise  any  changes  in  the 
contraband  list  that  might  eventually  be  required  on  account  of  in- 
ventions, progress  in  the  art  of  warfare,  or  new  international  prin- 
ciples. For  that  reason,  Kleeri,  whose  far-seeing  mind  already  per- 
ceived, as  it  were,  the  Hague  Peace  Conferences,  had  in  view  alter- 
nating revisions  of  the  lists  at  periodically  convoked  conferences. 
He  expressed  himself  strongly  against  contraband  declarations  being 
issued  by  the  belligerents ;  these,  in  his  opinion,  were  never  determined 
by  considerations  of  the  general  but  invariably  of  selfish  interests. 

Kleen's  proposal  did  away  entirely  with  the  concept  of  conditional 
contraband  and,  in  contradistinction  to  the  Cambridge  Resolutions, 
his  (third)  compromise  plan,  which  defined,  moreover,  munitions  of 
war  more  clearly  as  "war  materials"  (articles  de  guerre).^  His 
motion  was  adopted  by  a  vote  of  ten  against  five  members,  took  in 

1  Declaration  of  London,  Article  24. 

2At  the  general  meeting  Desjardin  moved  to  replace  the  descriptive  conceptlonal  defini- 
tion with  the  method  of  enumeration. 
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section  4  the  point  of  view  that  peaceful  commerce  is  bound  to  suf- 
fer mainly  from  the  retention  of  conditional  contraband,  because 
in  modern  times  wars  break  out  more  suddenly  and  the  commercial 
relations  are  much  more  extensive  than  in  former  days ;  it  was  stated, 
furthermore,  that  an  intolerable  injustice  would  be  done  to  the 
neutral  nations  if  no  exceptions  were  granted  at  least  to  such  of 
their  transports  as  were  caught  on  the  high  sea  at  the  outbreak  of 
the  war. 

This  question  caused  a  heated  discussion  at  the  Venice  meeting  in 
1896,'  and  the  decision  finally  arrived  at  was  in  favor  of  a  middle 
course,  which  had  already  been  taken  by  Grotius,^  and  which  was 
also  advocated  in  several  of  the  newer  scientific  books,  after  the 
example  set  by  the  English  writers.'  This  new  plan  retained  condi- 
tional contraband,  but  made  it  no  longer  subject  to  confiscation; 
instead  the  conference  satisfied  itself  with  the  right  of  detention 
and  eventually  that  of  preemption  in  lieu  of  an  additional  compensa- 
tion of  ten  per  cent.  In  this  way  a  measure  still  conceivable  from 
the  military  point  of  view  was  replaced  by  a  direct  attack  upon  the 
right  of  sovereignty.  Brusa,  acting  as  reporter  in  place  of  Kleen, 
who  was  absent,  was  so  displeased  with  this  result  that  after  an 
unsuccessful  protest  he  even  wanted  to  discontinue  the  report,  but 
continued  it  only  upon  the  express  wish  of  the  presiding  officer. 

On  p.  73  Beckenkamp  observes : 

The  Venice  Kesolutions  can  not  be  regarded  as  a  declaration 
of  a  general  legal  conviction,  they  do  not  even  give  expression,  to 
the  so-called  prevailing  doctrine;  but  few  authors  defend  in 
their  writings  the  right  of  preemption  and.  moreover,  the  later 
writers  are  more  often  of  the  opposite  view  (v.  Liszt,  v..  Martitz) . 
Furthermore,  in  its  practical  application  the  doctrine  has  by  no 
means  followed  the  road  pointed  out  by  the  Institute  in  1896 ;  in 
this  respect  I  have  only  to  refer  to  the  extensive  declarations  of 
contraband  made  by  both  parties  during  the  Eusso- Japanese  war. 

1 A  brief  report  of  the  transactions  is  glyen  by  Beckenkamp  on  p.  68  f . 

2 "The  Laws  of  War  and  Peace"  (De  lure  belli  ac  pacis),  III,  c.  1,  §  5.  What 
we  call  to-day  conditional  contraband  (and  this  Is  the  phrase  used  In  Article  24  of  the 
London  Declaration)  and  al^o  accidental  (occasional)  or  potential  contraband,  respec- 
tively, was  designated  by  Grotius  as  "  articles  having  a  double  use "  (res  anclpifis 
usus).  Such  articles  are  involved  here  which  ordinarily  satisfy  the  needs  of  the  peace- 
ful population,  but  which  may  be  also  utilized  for  war  purposes  and  whose  potential 
utilization  for  such  purposes  must  be  always  taken  Into  consideration.  Their  eventual 
destiny  Is  determined  by  the  war  situation  (status  belli)  ;  that  Is  to  say.  In  adaptation  to 
given  circumstances.  A  belligerent  may  appropriate  such  articles  for  his  own  use  only  In 
cases  of  dire  necessity,  and  even  then  he  Is  required  to  Indemnify  the  owner. 

'  For  that  reason  Westlake  emphasized  during  the  discussions  that  the  idea  of  a  right 
of  preemption  Is  in  perfect  agreement  with  the  practice  hitherto  followed  by  the  English 
admiralty.  To  be  sure,  during  the  present  world  war  the  admiralty  applied  this  theory 
only  for  the  purpose  of  Intensifying  the  English  plan  of  starvation,  In  accordance  with  a 
provision  of  the  order  In  council  of  March  11,  1915,  subjecting  to  the  rights  of  confisca- 
tion and  preemption  all  articles  shipped  to  or  from  Germany  which  slip  through  the  tight 
meshwork  of  the  right  of  contraband. 
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The  invalidation  of  the  right  of  confiscation  into  a  mere  right  of 
attachment  and  preemption  reveals  a  guilty  conscience.  We  see  in  it 
the  valuable  admission  that  articles  which  are  also  required  by  the 
peaceful  population  can  not  be  placed  upon  an  equal  footing  with 
war  materials.  But  the  promulgation  of  a  right  of  seizure  and  pre- 
emption is  really  of  no  advantage  to  the  civilian  population,  it  merely 
diminishes  the  losses  of  the  shipper  while  exposing  at  the  same  time 
every  phase  of  commerce  to  new  complications. 

For  that  reason,  the  London  Declaration  of  the  laws  and  customs 
in  maritime  war  took  a  different  point  of  view.  Bynkershoek  already 
opposed  strongly  the  principle  of  a  purely  potential  contraband  set 
up  by  Grotius  and  propounded  the  view  that  only  such  articles  ought 
to  be  regarded  as  contraband  as  are  intended  for  use  in  war  opera- 
tions or  are  actually  delivered  for  the  utilization  by  an  enemy  mili- 
tary force,  and  he  maintained,  furthermore,  that  such  articles  must  be 
accorded  the  same  treatment  as  the  exclusive  war  materials. 

From  a  conceptional  point  of  view  the  London  Declaration  of  the 
laws  and  customs  in  maritime  war  adhered  to  this  doctrine,  but  re- 
sisted its  right,  logical  consequence,  otherwise  it  would  not  have 
adopted  the  twofold  division  of  contraband. 

The  London  Declaration  makes  it  perfectly  clear,  in  the  first  place, 
that,  in  contraband  of  whatever  sort,  the  quality  and  destination  of 
the  object  are  equally  essential;  and  thus  an  article,  which  at  first 
constitutes  only  potential  contraband  on  account  of  its  quality,  in  so 
far  as  it  can  be  also  utilized  by  the  military  forces,  becomes  an  object 
of  absolute  contraband  only  upon  the  demonstration  of  its  military 
destination.  The  principle  is  clear ;  it  is  the  view  expressed  by  Byn- 
kershoek. But  now  there  arises  a  difficulty :  How  is  this  destination 
for  military  purposes  to  be  recognized  in  objects  of  conditional  con- 
traband ?  In  the  case  of  absolute  contraband  this  is  a  simple  matter. 
The  Declaration  states :  According  to  the  terms  of  Article  30,  in  the 
case  of  objects  constituting  absolute  contraband,  it  is  sufficient  if  the 
captor  proves  that  the  cargo  is  on  its  way  to  the  enemy  territory  or 
enemy  fleet.  Under  these  circumstances  no  difficulties  can  arise,  par- 
ticularly in  view  of  the  regulation  contained  in  Article  31  and  in- 
tended to ,  facilitate  the  demonstration  of  the  final  proof.  Everyone 
knows  the  eventual  use  for  which  a  shipment  of  cannon  is  intended 
and  which  is  on  its  way  to  the  country  of  a  belligerent. 

But  in  the  case  of  objects  of  conditional  contraband  complete  proof 
is  necessary.  Whoever  brings  up  the  prize — that  is  to  say,  the  cap- 
tor— ^must  prove,  in  accordance  with  Article  33,  that  the  shipment  is 
not  meant  to  be  of  benefit  to  the  civilian  population,  but  is  "  intended 
for  the  use  of  the  fighting  force  or  of  the  administrative  depots  of 
the  enemy  Government."    But  how  are  such  proofs  to  be  produced 
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if  the  consignment  is  not  made  out  directly  to  some  official  adminis- 
trative point?  One  is  compelled  to  resort  to  conjectures,  in  accord- 
ance with  Article  34,  and  these  have  to  do  partly  with  the  identity 
of  the  receiver  and  partly  with  the  nature  of  the  point  of  destination. 
In  the  first  case  the  mere  consignment  to  an  enemy  authority  or  to 
its  agent  is  sufficient.  In  the  latter  instance  it  suffices  to  prove 
that  the  shipment  goes  to  a  fortified  point  or  to  a  place  serving  as  an 
auxiliary  base  for  provisioning  which  is  intended  to  become  a 
source  of  power  to  a  fighting  force  on  account  of  the  war  matexials 
that  are  being  piled  up  there.  But  England,  to  whom  on  second 
thought  these  conjectures  did  not  seem  formulated  clearly  enough, 
and  which  desired  a  plainer  wording  as  a  protection  against  the 
starving  out  of  the  English  population,  thereby  proving  that  she 
perceived  clearly  the  real  significance  of  Article  34,  by  her  openly 
admitted  dastardly  attempt  to  starve  out  Germany,  has  shown  during 
the  present  world  war  how  the  legal  conjectures  in  the  matter  of  a 
precise  wording  and  meaning  may  be  extended,  until  eventually  all 
guarantees  for  the  sustenance  of  the  people  are  nullified.  Further- 
more, the  order  in  council  of  August  20,  1914,  §  5,  deprived  contra- 
band of  all  the  protection  given  to  it  by  Article  35  of  the  London  Dec- 
laration by  rejecting  the  theory  of  a  continuous  voyage.  As  early 
as  November  16,  1914,  the  English  Prime  Minister  stated  in  the 
House  of  Commons  that  it  was  England's  principal  task  to  prevent 
the  shipment  of  foodstuffs  via  neutral  ports  that  are  intended  for 
the  German  people.  Thus  the  distinction  between  absolute  and  con- 
ditional contraband  was  actually  wiped  out,  and  in  the  English 
contraband  list  of  April  13,  1916,  this  differentiation  is  made  no 
longer,  with  the  justification  that  "  for  practical  purposes "  such  a 
distinction  has  gradually  lost  all  value.  The  constant  amplifications 
of  the  contraband  list  eventually  had  the  effect  of  practically  abolish- 
ing the  free  list,  and  even  in  the  case  of  goods  of  a  noncontraband 
character  all  imports  and  exports  to  and  from  Germany  became  sub- 
jected to  English  confiscation  ever  since  March  11,  1915,  the  day  on 
which  the  order  in  council  was  issued. 

The  idea  of  conditional  contraband  is  that,  in  the  case  of  objects 
which  are  also  needed  for  the  use  of  the  civilian  population,  con- 
fiscation is  permissible  only  when  it  can  be  proven  that  this  contra- 
band is  intended  for  the  fighting  forces.  But  England  substitutes  a 
mere  potentiality  for  the  reality  in  the  sense  in  which  it  was  meant 
by  Grotius,  at  the  same  time  reacting,  in  contradistinction  to  the 
latter,  with  measures  which  he  considered  permissible  only  from  the 
point  of  view  of  reality.  England  renounced  the  new  regulation  of 
the  law  of  contraband,  although  it  was  enacted  with  her  cooperation 
and  under  her  leadership,  and  threw  out  the  gauntlet  to  the  lofty 
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spirit  of  humanity  which  had  given  form  and  content  to  this  new 
regulation.  And  then  England  drowned  her  guilty  conscience  with 
disgusting  cries  of  German  barbarity,  and  in  these  she  was  obligingly 
joiried  by  a  simple-minded  world. 

Besides,  attention  may  be  called  to  the  following  facts :  A  commis- 
sion was  created  in  England  in  1903  and  charged  with  the  duty  of 
'•  investigating  the  conditions  of  importing  foodstuffs  and  raw  ma- 
terials in  times  of  war."  The  results  of  the  deliberations,  lasting  two 
yea;rs,  were  laid  down  in  a  Blue  Book,^  wherein  England's  economic 
dependence  upon  foreign  countries  was  strongly  emphasized  and 
which  demanded,  among  other  things  also,  the  safeguarding  by  means 
of  an  international  law  of  the  imports  in  times  of  war.  Accordingly, 
Foreign  Secretary  Grey  instructed  Sir  Edward  Fry,  the  chief  pleni- 
potentiary to  the  Second  Hague  Peace  Conference,  that  it  was  to 
England's  best  interests  that  each  effective  measure  tending  to  pro- 
tect the  importation  of  foodstuffs  and  of  raw  materials  for  the 
peaceful  industries  should  obtain  all  the  sanction  that  could  pos- 
sibly be  given  to  it  by  international  law.^ 

In  this  spirit  then  the  English  delegates  to  the  London  Conference 
worked  for  the  realization  of  Article  34  containing  the  conjectures 
as  to  the  inoffensiveness  of  the  destination  and  insuring  the  importa- 
tion of  materials  needed  by  the  peaceful  population.  How  perfectly 
well  England  understood  the  spirit  of  the  law  of  contraband  is  shown 
by  her  subsequent  attempts  to  find  a  still  clearer  wording  for  this 
guarantee. 

Let  us  now  compare  to  this  the  English  attitude  in  the  world  war 
on  one  hand  and,  on  the  other  hand,  the  hypocritical  slogan  of  sub- 
ordination of  might  to  right. 

To  be  sure,  in  the  beginning  England  acted  towards  America  as  if 
she  still  adhered  to  the  principles  proclaimed  in  the  London  Declara- 
tion (Articles  33,  34).  Thus  the  note  addressed  on  February  10, 1915, 
to  the  North  American  Union  stated  that,  as  long  as  the  German 
Government  assumes  control  of  all  the  foodstuffs  and  of  nearly  all 
goods  that  come  under  the  definition  of  conditional  contraband,  it  is 
clear  that  such  shipments  to  Germany  are  consigned  to  government 
points  of  administration. 

As  a  matter  of  fact,  in  accordance  with  a  proclamation  of  the  Fed- 
eral Council  of  January  25,  1915,  §  45,  II  (RGBl,  p.  44) ,  even  the 
grain  and  flour  imported  from  foreign  countries  had  to  be  delivered 
to  collecting  agencies  and  companies,  but  the  very  next  proclamation 
of  the  Federal  Council,  issued  on  February  6,  1915,  Article  1,  §  5 
(EGBl,  p,  65),  recalled  the  first  order.    Did  not  England  place  in 

i"Eeport  of  the  Boyal  CommlBslon  on  supply  of  food  and  raw  materials  In  time  of 
war,"  3  volumes,  1905. 
'  "  Correspondence  respecting  the  Second  Peace  Conference,"  p.  17. 
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the  beginning  obstacles  in  tlie  way  of  feeding  the  Belgian  population 
through  accusations,  until  this  question  was  finally  solved  satisfacto- 
rily through  the  intervention  of  the  neutral  states?  ^  But  the  ques- 
tion Of  feeding  the  German  population  remained  unsolved;  and  smce 
the  neutrals  failed  in  this,  our  submarines  took  over  the  solution,  but 
were  unfortunately  compelled  to  make  the  neutrals  feel  that  it  was  to 
their  disadvantage  to  have  yielded  to  England's  dictation  on  the  sea. 

I  am  not  going  to  waste  another  word  on  the  unheard  of  illegality 
of  the  English  plan  of  starvation  which  was  followed  by  the  unre- 
stricted submarine  warfare  as  a  measure  of  retaliation;  history  shall 
render  her  impartial  judgment  in  this  matter. 

I  merely  wish  to  bring  here  to  light  the  position  of  the  EngHsh 
plan  of  starvation  within  the  confines  of  international  law. 

English  contraband  policy  affected  the  neutral  over-sea  trade  to  its 
very  foundations.    Freedom  of  the  seas  exists  no  longer. 

Long  before  the  world  war  the  following  appropriate  description  of 
the  English  contraband  policy  was  given  by  the  French  professor 
of  international  law,  Bonfils,  in  his  Manual  of  International  Law : 

England  does  not  desire  nor  ever  wanted  fixed  and  precise,  clear, 
and  unequivocal  legal  precepts  that  would  be  binding  upon  all 
civilized  Governments.  .  .  .  She  decreases  or  increases  her  pro- 
hibitory measures  according  to  her  position  as  a  neutral  power 
or  as  a  belligerent.  As  a  belligerent  she  prohibits  as  many  things 
as  possible,  especially  such  as  are  particularly  useful  in  warfare 
to  the  enemy.  She  prohibits  the  shipment  of  articles  of  a  most 
innocent  nature  and  also  of  such  as  are  indispensable  to  life,  as, 
for  example,  grain,  foodstuffs,  etc.  As  a  neutral  power  England 
declares  free  as  many  things  as  possible,  and  particularly  the 
products  of  her  own  industries,  especially  when  fat  contracts 
may  be  expected  from  one  belligerent.^ 

The  American  note  to  Germany  of  July  23,  1915,  states:  "The 
rights  of  the  neutral  States  in  times  of  war  are  based  upon  principles, 
not  upon  expediency,  and  principles  are  unchangeable."  This  procla- 
mation should  have  been  addressed  more  properly  to  England,  for  it 
was  against  her  that  the  German  as  well  as  neutral  notes  have  re- 
peatedly proven  an  illegal  paralyzation  of  the  legitimate  neutral 
trade. 

Thus  far  the  right  of  contraband  has  been  an  undisguised  expres- 
sion of  might.  Inasmuch  as  England,  during  the  present  war,  has 
repeatedly  assured  the  whole  world  that  in  international  intercourse 
might  must  be  replaced  by  right,  one  might  have  expected  that  the 
subordination  of  might  to  right  would  no  longer  meet  with  any  oppo- 

1  See  my  essay,  "  Die  vBlkerreehtllche  Stellung  der  Tom  Feind  besetzten  Geblete,"  1915, 
p.  41  fE. 
» Bonflls-Grah  (1904),  p.  776. 
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sition  on  the  part  of  the  English  Cabinet  even  in  the  case  of  the  law 
of  contraband.    But  this  remains  to  be  seen. 

If  during  the  peace  negotiations  the  cry  is  uttered :  "  Back  to  in- 
ternational law,"  then  the  following  principles  must  be  insisted  upon 
concerning  conditional  contraband.  The  conception  of  a  merely 
potential  contraband  is  theoretically  and  practically  untenable,  and 
the  definiteness  necessary  to  actual  contraband  exists  only  in  the 
imagination.  A  safeguard  against  future  slips  and  the  unleashing 
of  a  war  of  nations,  and  against  a  destruction  that  bids  defiance 
to  civilization,  as  well  as  a  safeguard  for  the  maintenance  of  the 
neutral  over-sea  trade  in  war  time  exists  only  in  a  limitation  of  the 
right  of  contraband  to  war  materials;  that  is  to  say,  to  articles  of 
absolute  contraband.  This  must  remain  a  minimum  demand.  By 
excluding  the  theory  of  a  continuous  voyage  from  the  principle  of 
conditional  contraband,  the  London  Declaration  recognized  that 
through  the  insertion  of  the  theory  of  "  things  having  a  twofold  use  " 
(res  ancipitis  usus)  into  the  law  of  contraband  the  bow  has  been 
bent  too  much.  The  nature  of  war,  which  is  a  combat  between 
States  and  not  between  peoples,  as  well  as  the  interests  of  the  neutral 
sea  trade,  which  may  be  restricted,  even  in  war  times,  only  to  a 
tolerable  degree,  demand  that  conditional  contraband  be  completely 
stricken  from  the  right  of  contraband.  A  more  acceptable  adjustment 
lies  in  a  firmer  check  placed  upon  the  neutrals  in  the  matter  of  abso- 
lute contraband. 

•By  means  of  such  a  reform  of  the  right  of  contraband  the  freedom 
of  the  seas  in  times  of  war  would  be  established  more  firmly  than 
could  be  done  by  any  other  measure.  The  whole  problem  is  of  such 
an  importance  that  even  in  the  new  declaration  of  the  maritime  laws 
that  is  to  be  agreed  upon  at  the  conclusion  of  peace  some  such  prin- 
ciple ought  to  be  accepted.  And  if  the  absolute  abolition  of  the  right 
of  contraband  is  rejected  as  being  premature,  then  at  least  the  follow- 
ing minimum  demand  ought  to  be  made : 

The  concept  of  conditional  contraband  hereby  is  and  remains 
abolished.  Henceforth  there  exists  only  an  absolute  contraband 
whose  extent  shall  be  determined  exclusively  by  means  of  a  gen- 
eral agreement,  and  it  shall  be  the  duty  of  the  neutral  powers  to 
prevent  its  shipment  from  any  territory  that  is  subject  to  their 
sovereignty. 

Even  the  attempts  at  localizing  the  effects  of  the  right  of  contra- 
band ^  can  satisfy  no  longer.  Neither  the  belligerents  nor  the  neutral 
States  gain  by  a  prizage  that  is  restricted  to  certain  well-defined 
zones,  and  the  freedom  of  the  seas  is  not  safeguarded  sufficiently. 

^The  following  writers  represent  this  point  of  view :  Sehmalz  (Das  europSische  Vol- 
kerrecht,  1817,  p.  288),  Bluntschll  (p.  474),  Hold  von  Ferneck  (Krlegskonterbande. 
p.  136),  Wehberg  (Seekriegsrectt  in  Haudbuch  by  Stier-Somlo,  p.  123).  Opposed  to  it 
is  Schramm,  "  Prlsenrecht,"  p.  208. 
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England  has  failed  to  read  -the  signs  of  the  times.  Instead  of 
accusing  Germany  of  feudalism  and  violence,  she  should  have  left 
inviolate  the  freedom  of  the  sea  hitherto  so  infinitely  insignificant, 
and  she  should  have  contributed  her  share  to  the  realization  of  justice 
throughout  the  world.  In  the  meanwhile  a  higher  price  is  being 
asked,  and  the  solution  of  the  problem  must  go  deeper.  England  is 
being  thrown  back  upon  the  program  of  th6  former  lord  chancellor, 
Earl  Loreburn.  England's  boasted  enthusiasm  for  liberty  and  justice 
will  find  here  a  splendid  field  for  activity. 


CONCLUSION. 


My  program  stands  unfolded.  It  endeavors  to  bring  to  a  success- 
ful conclusion  the  work  of  liberation  begun  by  Hugo  Grotius.  I 
am  attempting  a  solution  of  the  problem  of  the  freedom  of  the  sea 
within  the  frames  of  a  liberal  international  policy.  I  demand  a 
freedom  of  the  sea  based  upon  a  free  development  for  the  States  and 
mankind. 

The  freedom  of  the  sea  grants  to  each  State  the  right  to  use  the 
sea,  and  this  use  finds  its  restriction  only  in  the  equal  right  enjoyed 
by  all  other  States.  The  view  that  in  war  the  open  sea  is  nothing 
elge  but  a  war  arena  and  the  peaceful  rights  to  utilization  are  dis- 
lodged or  placed  at  the  mercy  of  the  belligerents,  must  be  done  away 
with.  The  belligerent  States  may  keep  by  all  means  their  share  in 
the  use  of  the  sea ;  the  naval  forces  may  remain  in  a  position  to  try 
their  strength  on  the  water,  just  as  is  done  by  the  armies  on  land. 
But  in  all  other  respects  the  sea  is  to  remain  free  to  the  peaceful 
intercourse  not  only  of  the  belligerent  but  particularly  of  the  neutral 
States.  Above  all  an  end  must  be  made  to  the  practice  whereby  the 
neutrals  are  compelled  to  bear  the  costs  of  warfare.  They  may  no 
longer  be  excluded  by  the  belligerents  from  the  sea  and  made  sub- 
servient to  the  selfish  interests  of  either  party. 

And  if  Germany  appears  once  with  such  a  program  before  the 
council  of  nations,  then  let  our  present  enemies  follow  up  the  bloody 
passage  of  arms  with  a  spiritual  war  against  the  "  barbarians."  For, 
then  we  shall  learn  at  last  what  they  think  in  reality  of  justice, 
civilization,  and  liberty.  "  Enough  words  have  been  spoken  back  and 
forth;  let  us  now  come  to  deeds !"  The  freedom  of  the  sea  is  to-day 
the  fateful  question  in  international  law. 

To  be  sure,  strong  opposition  remains  yet  to  be  overcome,  and 
this  not  only  on  the  part  of  England.  But  the  world  war  has  been 
a  teacher  of  a  very  special  sort.  The  terrible  commercial  warfare 
speaks  in  eloquent  words.  Eltzbacher's  attempt^  to  perpetuate 
English  barbarism  as  "  international  law  that  is  binding "  is  a 
"literary  war  atrocity"  in  itself.^  The  tremendous  events  of  the 
world  war  have  brought  international  law  to  a  turning  point.    Only 

lEltzbacher,  "  Totes  und  lebendes  VOlkerrecht."  1916.  ^ 

^Llepmann  In  the  Deutsche  Juristenzeltung,  1917,  Noa.  21-22,  Sp.  922.     See  also  my 

criticism   of  Eltzbacher's   essay   In   "  WeltwlrtsehaftUches   Archly,"    1917,    pp.    406-412. 

Eltzbacher's  essay  was  rejected  curtly  everywhere. 
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a  powerful  jerk  upwards  will  be  able  to  save  it  from  a  plunge  into 
the  precipice. 

Supreme  confidence  had  been  placed  in  international  law.  But  the 
war  of  nations  reduced  everything  to  the  principle  of  might  and, 
by  summoning  the  entire  national  strength,  by  utilizing  the  wonder- 
ful powers  of  nature  and  technique,  and  above  all,  by  abandoning 
all  principles  of  justice,  it  developed  into  such  a  display  of  might 
as  the  world  had  never  seen  before.  The  latest  justification  for 
this  illegal  over-exertion  of  might  is  the  endeavor  to  shorten  the  war 
and  to  bring  about  a  final  decision ;  in  other  words,  to  overcome  the 
war  by  war.  This  method  has  proven  a  failure.  In  the  last  analysis 
we  must  rely  upon  an  agreement  by  understanding.  The  result  will 
be  that  the  principle  of  right  will  achieve  importance  once  more, 
and  the  teacher  of  international  law  will  assume  again  his  duties 
as  a  priest  of  Themis.  The  principle  of  right  must  now  become  the 
principle  of  might,  and  it  must  assert  itself  irresistibly  and  in  the 
same  degree  as  was  the  case  with  might. 

The  plan  of  a  covenanted  establishment  of'  the  freedom  of  the  sea 
is,  indeed,  being  accorded  repeatedly  a  contemptuous  and  ironical 
treatment.^ 

It  is  maintained :  The  freedom  of  the  seas  can  not  be  obtained  with 
Engknd's  cooperation  but  only  against  her  will;^  that  is  to  say, 
with  England  simultaneously  acting  honestly  and  treacherously.  I 
readily  admit  that  a  real  and  lasting  liberation  of.  the  seas. is  pos- 
sible only  after  the  defeat  of  English  sea  despotism  and  of  English 
prestige.^  We  need  not  necessarily  have  in  mind  the  crushing  or 
humiliation  of  England,  such  as  has  been  designed  against  us  by 
the  English  Government  from  the  very  beginning,  all  supplementary 
denials  to  the  contrary ;  but  England's  will  to  victory  must  be  broken 
by  force  of  arms  and  her  Government  compelled  to  recognize  in 
place  of  English  sea  hegemony  the  equal  rights  of  all  nations. 

The  greater  part  of  this  work  has  been  done  already  and— as  far  as 
it  is  humanly  possible  to  judge— it  will  not  be  subjected  again  to 
an  elabotation  backwards. 

The  English  mastery  of  the  sea,  in  so  far  as  it  is  directed  against 
Germany,  has  already  been  broken  in  the  main.  All  English  at- 
tempts at  denials  can  no  longer  change  this  fact.  For,  the  mastery 
of  the  sea  reveals  itself  negatively  in  the  exclusion  of  others  from  its 
use  and  positively  in  the  unrestricted  use  by  oneself.  In  the  first  case 
England's  power  remains  by  all  means  an  undisputed  fact;  German 

1  See  especially  Neumann-Frolinau,  "  Die  Frelheit  der  Meere,"  p    24  ff 
"  Miiller-Meiningen,  "  Der  Weltlcrleg,"  II,  134,  etc. 

T>'-^r^:,  '-,'3^  ^"o^i"*?.*  ^^^^^'^  '""■  "^'^  weltwlrtschaftliche  Zukunft  des  Deutschen 
Eeiches,  1916,  p.  25  ;  Siemens,  "  Die  Frelheit  der  Meere,"  p.  55 ;  Trlepel  "  Die  Frellielt 
der  Meere,"  p  40  ff. ;  Neumann-Frohman,  "Die  Frelheit  der  Meere,"  p. '21  ff  •  Laband 
In  the  Deutsche  Juristenzeltung,  1916,  Sp.  1  ff.,  etc. 
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merchant  vessels  are  still  unable  to  navigate  the  seas.  But  in  re- 
gards to  English  navigation  and  navigation  for  English  interests, 
the  language  spoken  by  our  submarine  warfare  and  by  the  admitted 
shortage  of  tonnage  is  as  clear  as  oould  be  desired. 

England  has  ceased  to  be  the  mistress  of  the  sea. 

And  the  English  Government  will  begin  negotiations  as  soon  as  it 
is  ready  tp  look  dispassionately  into,  the  eyes  of  this  naked,  fact  and 
to  abandon  all  hopes  of  ever  regaining  the  mastery  of  the  sea.  Of 
course,  one  swallow  does  not  yet  make  summer.  But  just  the  same, 
the  appearance  of  the  first  swallow  is  usually  hailed  with  great  joy. 
And  I  see  this  swallow  in  the  famous  letter  of  Lord  Lansdowne ' 
who  belongs  to  an  historically  renowned  ruling  family  of  England. 
Kjellen,  of  Sweden,  wrote  in  the  issue  of  the  "  Nya  Dagligt  AUe- 
handa,"  of  December  2,  1917 : 

Two  souls  are  still  fighting  in  England's  breast.  One  is  that 
of  the  bulldog,  stubbornly  reluctant  to  let  go  of  its  bite,  the  other 
belongs  to  the  cold,  calculating  business  man  who  recognizes 
that  he  can  not  win  the  war  and,  for  that  reason,  liquidates  it, 
before  business  goes  from  bad  to  worse.  England  can  no  longer 
achieve  mastery  over  the  world,  hence  the  business  man  deems 
it  advisable  to  share  it  with  Gennany  and  others.  Otherwise, 
even  this  prospect  will  disappear  with  a  mathematical  cer- 
tainty. 

An  editorial  in  the  Frankfurter  Zeitung  of  December  24,  1917, 
No.  355  (Evening  edition) ,  remarks  rightly :  "  Whether  history  will 
regard  such  a  termination  of  the  war  as  a  victory  or  compromise, 
depends  entirely  upon  the  degree  of  willingness  displayed  by  our 
reluctant  opponents."  The  Entente  Powers  feel  that,  in  view  of 
their  avowed  war  aims,  peace  by  agreement  would,  indeed,  signify 
a  defeat.  Hence  the  cry :  Stand  firm  until  victory  is  achieved !  Hold 
out  until  Germany  is  overpowered !  ^  We  are  convinced,  however, 
that  after  a  few  more  defeats,  England  will  be  ready  to  begin 
negotiations. 

Germany  will  have  achieved  her  war  aims  if  her  possessions  and 
boundaries  are  once  more  made  secure,  if  the  opportunity  for  ex- 

1  Appeared  In  the  "  Dally  Telegraph  "  of  November  29,  1917. 

''According  to  the  Times,  the  English  Minister,  Bonftr  tiftw,  discussing  In  the  House 
of  Commons,  In  December,  1917,  Lord  Lansdowne's  letter,  uttered  the  following  words : 
"A  peace  concluded  on  the  baBis  prqpoeied  by  Lord  Lftnsdowne  would  actually  mean  a 
defeat  for  us.  And  what  would  be  the  position  of  the  British  Empire  after  such  a 
defeat?  We  can  no  longer  disguise  the  fact  that  a  war  which  lasted  so  long  and  cfiused 
so  much  suffering,  Is  bound  to  Influence  the  population  of  every  country,  here  at  home 
as  well  as  In  the  dominions.  Now,  should  we  in  the  end  be  unable  to  achieve  our  alms, 
does  anyone  really  believe  that  the  British  Empire  will  be  able  to  maintain  its  unity 
which,  we  hoped,  might  become  stronger  on  account  of  the  war?  I,  lor  one,  do  not 
believe  it."  The  Anglophile,  John  F.  Bass,  writes  in  the  same  vein  in  the  "  Chiq^go  Dally 
News  "  of  Octoibep  17,  1917  ;  "  One  side  must  win  this  war.  For,'  a  return  to  the  status 
quo  without  indemnifications  will  mean  a  German  victory.  In  that  c^ge  England  Is 
bound  to  lose  her  dominating  Influence  in  Europe,  since  It  would  become  appsfent  that  her 
power  Is  not  as  great  as  was  generally  believed." 

92437—19 7 
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tensive  colonial  activity  is  given  back  to  her.  and  if  she  finds  every- 
where an  open  over-sea  route  to  the  markets  of  the  nations. 

If  the  war  had  brought  about  no  changes  in  the  balance  of  power 
or  if  England  were  still  in  truth  the  mistress  of  the  sea,  then  nego- 
tiations concerning  the  freedom  of  the  sea  would  be,  indeed,  the  most 
superfluous  things  in  the  world.  Either  England  could  not  be  won 
over  to  agreements  such  as  the  World  really  needs  or  else  she  would 
invalidate  them  through  restrictions  and  most  certainly  fail  to  re- 
spect them. 

Kant  pronounced  once  an  annihilating  judgment  upon  England. 
The  following  note,  written  on  a  loose  leaf,  was  found  among  his 
effects  and  translated  for  the  first  time  by  Eeicke  in  the  "Altpreus- 
sische  Monatsschrift " : 

The  English  nation  (gens),  as  a  people  (populus),  is  the 
most  valuable  unit  when  considered  in  relation  to  mankind  as  a 
whole,  but  when  considered  merely  as  a  State  in  its  relation  to 
all  other  States  it  is  found  to  be  the  most  destructive,  the  most 
violent,  the  most  tyrannical,  and  war  inciting  among  all. 

The  general  distrust  in  England  is  based,  in  the  first  place,  upon 
her  demonstrated  inability  to  keep  agreements.  England's  bona  fide 
credit,  never  any  too  good,  has  been  nearly  exhausted  on  account  of 
the  war.  Triepel  is  right  in  declaring :  "  In  this  respect  the  experi- 
ences of  the  present  war  have  turned  even  the  most  trustful  nations 
into  skeptics."  ^ 

In  his  poem,  "Die  Philosophen "    (The  Philosophers),  Schiller 

puts  the  following  words  into  the  mouth  of  the  "  Third  " — that  is  to 

say,  of  the  English  nature  philosopher  Berkeley — who  denied  the 

existence  of  the  material  world : 

There  is  no  other  thing  but  I : 

Everythitiij  else  dissolves  iu  me  into  a  bubble. 

This  was  also  England's  attitude  up  to  date  in  all  of  her  inter- 
national dealings. 

Bismarck,  who  knew  England  very  well,  says : 

The  respect  of  the  rights  of  other  nations  goes  in  England 
only  so  far  as  this  does  not  interfere  with  English  interests.* 

To  be  sure,  Lorebum  asserts: 

There  exists  a  school  in  the  foreign  countries  which  believes 
our  Government  capable  of  Macchiavellian  politics,  and  main- 
tains that  since  the  days  of  Lord  Stowell  we  had  piled  up  a 
sackful  of  legal  subtleties  and  precedence  cases,  by  means  of 
which  we  would  be  able  to  regain  everything  that  we  were  appar- 
ently willing  to  renounce.  An  injustice  is  being  done  us.  We  are 
neither  as  crafty  nor  as  unscrupulous  as  our  enemies  think.* 

1 "  Die  Frelheit  der  Meere,"  p.  14.     See  also  van  Calker,  p.  23. 

a  "  Erlnnerungen,"  H,  267. 

'  Loreburn-Nlemeyer,  "  Priyatelgeutum  Im  Seekrleg,"  1914,  p.  152. 
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But  if  Loreburn  chooses  to  measure  England's  present  warfare  by 
the  rules  of  the  law  of  maritime  warfare  which  he  himself  sketched 
so  clearly,  then  he  will  no  longer  wonder  at  the  harsh  judgment, 
which,  as  a  matter  of  fact,  is  not  confined  to  a  single  "  school,"  but  is 
rather  universal. 

And  yet  the  English  prime  minister,  Lloyd  George,  speaking  in 
the  English  House  of  Commons  in  December,  1917,  by  a  complete 
transposition  of  circumstances  dares  to  enter  once  more  the  English 
deficit  against  the  German  credit  and  to  make  the  following  pre- 
diction : 

I  must  say  that  a  country  which  believes  Germany  capable 
of  fulfilling  a  promise  according  to  the  letter  and  spirit  simply 
does  not  know  this  power,  and  he  is  bound  to  have  unpleasant 
experiences. 

We  are  looking  forward  calmly  to  these  "  experiences."  We  are 
not  sure  whether  the  English  indignation  is  sincere.  We  are,  how- 
ever, certain  of  the  fact  that  an  agreement  with  England  will  cost 
us  the  greatest  sacrifices. 

But  no  matter  how  much  justified  we  may  be  in  our  indignation  at 
the  "perfidious  Albion,"  there  remains  nothing  else  but  that  after 
the  war  the  opponents  of  to-day  must  once  more  sit  down  at  the  same 
table  and  conclude  agreements.^  And  then  the  question  will  arise 
whether  we  will  be  in  a  mood  to  cooperate.  But  history  will  repeat 
itself,  and  the  same  thing  will  happen  as  has  happened  after  each 
war  and  as  is  related  in  the  "  Song  of  Walthari "  (Das  Walthari- 
lied).  After  Gunther  lay  on  his  shield  with  a  crushed  leg,  after 
Walthari  had  lost  his  trusty  right  hand,  and  the  fierce  Hagen  one  eye 
and  six  grinders,  then  the  heroes  withdrew  haughtily  from  the  battle. 
And  even  if  the  modern  negotiators  of  peace  do  not  outbid  one 
another,  midst  jokings,  in  eulogies,  as  was  done  by  the  three  heroes  of 
the  story,  still  it  will  be  said  in  this  case,  too :  They  renewed  the  old 
oath  of  fidelity. 

We  must  approach  the  new  order  of  things  with  confidence.  Dis- 
trust is  a  bad  adviser.  Distrust  has  rendered  splendid  services  in 
the  origin  of  the  war ;  and  it  is  the  lack  of  confidence  that  stands  in 
the  path  of  concluding  the  war. 

But,  of  course,  caution  is  just  as  much  advisable.^  Germany  must 
curtly  reject  as  valueless  any  agreements  which  England  may  bungle 
through  counter  moves,  or  render  void  through  essential  restrictions, 
or  fail  to  ratify  at  all.  Better  no  agreements  whatsoever  than  a  bad 
agreement  or  one  from  which  England  may  slip  out.     Upon  England 

iThus  likewise  v.  Liszt,  Deutsche  Juristenzeitung,  1916,  Sp.  21 ;  N6iaeke,  op.  cit.,  1915. 
Sp.  973  tt. 

'  Laband,  too,  advises  "  extreme  caution "  (Deutsche  Juristenzeitung,  September  1, 
1916). 
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will  then  fall  the  responsibility  for  the  lawless  international  condi- 
tions and  especially  for  the  fa,ilure'to  accomplish  the  limitation  of 
armaments  sO  much  desired  by  the  whole  world.  Even  now  the 
warning  is  being  sounded  in  Germany : 

Let  there  be  no  new  obligations  by  means  of  international 
agreements  in  the  matter  of  the  laws  and  customs  in:  maritime 
war.  *  *  *  If  it  becomes  at  all  necessary  to  subject  our  atti- 
tude toward  enemy  and  neutral  powers  during  war  to  definite 
legal  regulations,  then  let  these  regulations  assume  the  form  of 
Imperial  Laws.  The  laws  of  the  German  Empire  shall  hence- 
forth constitute  the  basis  of  our  war  practices:^ 

But  why  the  need  of  a  law  at  all,  and  thereby  of  a  legal  obligation 
assumed  by  the  supreme  commanders  and  naval  forces,  if  the  op- 
ponent enjoys  the  same  absolute  freedom  as  we  do?  Would  it  not 
be  better  in  this  case  to  simply  plaice  the  decision  into  the  hands  of 
the  supreme-  military  authorities,  knowing  that  they  would  make 
their  decisions  dependent  upon  the  general  war  situation?  Why 
not  adopt,  then,  the  slogan :  No  agreement,  but  freedom  of  action ! 

Stier-Somlo  says  of  van  Calker's  proposal :  "  It  is  highly  proba-ble 
that  this  will  be  the  final  solution.  However,  it  will  have  to  be  per- 
fectly understood  that  from  the  point  of  view  of  international  law 
it  will  mean  the.  death  of  maritime  warfare."  ^  But  it  does  not  seem 
advisable  to  cause  this  death,  or,  rather,  hasten  it,  as  long  as  an 
improvement  is  still  possible.  It  is  only  necessary  to  perceive  clearly 
what  it  would  mean:  Every  belligerent  establishes  his  own  rules 
and  regulations.  The  world  war  has  shown  with  a  horrifying  clear- 
ness where  such  a  state  of  affairs  would  lead  to. 

In  the  discussion  of  a  new  international  order  of  things  the  prob- 
lem of  sanction  will  surely  not  be  the  least  important.  We  shall 
wait  and  see  what  forces  will  be  mobilisied  against  a  breach  of  iilter- 
national  law  and  how  the  international  community  intends  to  pro- 
ceed against  a  violator.  I  do  not  think  much  ^  of  the  plan  for  an 
international  maritime  police  force.  The  economic  boycott,  rather, 
will  have  to  be  resorted  to,  which,  while  constituting  a  breach  of 
international  law  when  directed  against  peaceful  and  right-minded 
States,  can  nevertheless  become  an  effective  coercive  weapon  in  the 
hands  of  international  law  when  wielded  against  the  violator  as  an 
ordinary,  legally  developed  measure  of  retaliation.* 

And  in  case  the  neutral  community  of  nations  fails  to  achieve  its 
ends,  there  will  still  remain  to  us  our  present  remedy,  the  right  of 

1  Van  Calkef ,  p.  27. 
=  "  Die  Frelhelt  der  Mcere,"  p.  97. 

"  See  also  'Triepel,  p.  14.  Somewhat  shal'ply  Neumann-Fi'ohnau,  "  Die  Freihelt  der 
Meere/'  Foreword. 

'  Concerning  the  queStlott  of  consummation  see  also  Stler-Somio,  p.  131  ft. 
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self-preservation.  Should  EnglaBd  at  the  outbreak  of  a  fresh 
Anglo-German  war.  again  attempt  to  stand  international  law  on  its 
head  without  being  immediately  called  to  order  by  the  international 
legal  community,  then  the  wrath  of  retribution  will  once  more  over- 
whelm the  violator.  Thus  our  position  can  by  no  means  grow  worse 
because  of  an  agreement ;  it  may  merely  fail  to  improve  at  the  worst. 

Besides,  the  present  failure  of  the  laws  of  maritime  warfare  is 
closely  interwoven  with  the  peculiarities  of  the  world  war,  which 
constituted  a  test  too  severe.  Such  a  gigantic  struggle  will  prob- 
ably never  occur  again  and  international  law  will  not  be  put  to  such 
a  hard  test. 

Moreover,  after  the  conclusion  of  peace  we  shall  be  confronted 
by  essentially  improved  conditions.  Thanks  to  our  submarines,  Eng- 
lish mastery  of  the  sea,  which,  according  to  the  strange  view  of  the 
English,  serves  as  a  guaranty  to  the  freedom  of  the  sea,^  may  be 
regarded  in  the  main  as  a  matter  of  the  past.  But  Germany,  too, 
shall  not  and  will  not  assume  this  position  of  superiority.  For  this 
also  would  mean  the  destruction  of  the  freedom  of  the  sea.  Whoever 
amongst  us  thinks  otherwise "  thinks  after  English  fashion.  Npr  can 
we  or  do  we  wish  to  share  with  England  the  mastery  of  the  seas, 
if  one  may  speak  at  all  of  a  divided  mastery.  No  one  shall  rule  the 
seas ;  the  sea  shall  remain  free  from  all  domination. 

And  the  international  agreement  which  is  to  establish  the  prin- 
ciple of  equal  rights  on  the  sea  for  all  States  will  eventually  grow  to 
be  the  legal  expression  of  a  fact  that  is  bound  to  assert  itself  in  the 
end  irresistibly  even  without  an  agreement.  Perhaps  for  that  reason 
only  is  England  willing  to  enter  into  negotiations  concerning  the 
freedom  of  the  sea  after  the  war.  The  freedom  of  the  sea  was  always 
menaced  by  England  only.  But  now  England  has  even  lost  her  own 
freedom  of  commerce  in  this  war,  in  the  course  of  which  she  has  been 
able  to  summon  the  entire  world  in  defense  of  her  power.  And  Eng- 
land will  never  again  enjoy  such  advantageous  conditions  for  treaties 
as  she  has  enjoyed  during  the  present  war.  Every  State,  eager  to 
emulate  in  the  future  the  example  set  at  the  present  by  England,  will 
surely  find  itself  opposed  by  a  world  no  longer  willing  to  degrade 
herself  by  becoming  the  servant  of  the  oppressor. 

Thus  the  most  effective  safeguard  of  the  freedom  of  the  sea  is 
eventually  not  an  international  agreement,  but  the  absolute  certainty 
which  may  be  looked  for  to  translate  itself  into  a  fact,  with  or  without 
treaties,  that  all  fresh  ambitions  for  world  domination  will  be  dashed 
to  pieces  against  the  concert  of  powers  that  is  bound  to  appear  sooner 
or  later  as  the  guardian  of  the  freedom  of  the  sea.    This,  too,  is  the 


» Concerning  the  question  of  consummation  see  also  Stfir-Somlo,  p.  14. 
"  As,  for  example,  Trlepel,  too,  p.  41.  ^ 
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deeper  meaning  of  the  system  of  a  world  balance  so  ardently  desired 
by  Stier-Somlo.^ 

We  must  always  bear  in  mind  that  even  the  best  law,  for  which  we 
must,  indeed,  continue  to  strive,  will  not  quite  guarantee  us  the  abso- 
lute freedom  of  the  sea.  In  the  last  analysis,  each  State  will  enjoy 
only  so  much  freedom  as  it  may  be  able  to  maintain.  For  that  reason 
Faust,  at  the  very  zenith  of  his  development,  declares  that,  according 
to  the  "  highest  axiom  of  wisdom  " — 

He  only  earns  liberty  and  existence, 

Who  Is  compelled  to  win  them  from  day  to  day. 

WtJKZBUEG,  Christmas,  1917. 

> "  Die  Frelheit  der  Jleere  und  das  veikerreclit,"  1917,  p.  119  ff. 
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In  the  meanwhile,  in  an  address  delivered  before  Congress  on 
January  8,  1918,  Wilson  proposed  a  peace  program  which  contains, 
in  section  2,  the  following  demand : 

The  second  condition  is  the  absolute  freedom  of  navigation 
upon  the  seas,  outside  territorial  waters,  aUke  in  -peace  and  m 
loar,  except  as  the  sea  may  be  closed  in  whole  or  in  part  by 
international  agreement. 

To  this  the  Austro-Hungarian  Minister  of  Foreign  Ajfairs,  Count 
Czemvn,  made  the  following  reply  in  the  Austrian  Parliament  on 
January  24,  1918 : 

The  postulate  of  the  President  (Wilson)  expresses  the  heart- 
felt desire  of  all  nations.  I  subscribe  heartily  and  fully  to  this 
demand  made  by  America. 

In  a  speech  delivered  on  the  same  day  before  the  Imperial  Parlia- 
ment, the  Imperial  Chancellor,  Count  von  Hertling,  made  the  fol- 
lowing declaration : 

The  absolute  freedom  of  the  seas,  in  peace  and  in  war,  is 
regarded  by  Germany,  too,  as  one  of  the  first  and  most  important 
postulates  of  the  future.  Thus,  there  really  exists  no  divergence 
of  opinion.  The  reservation  added  by  Wilson  at  the  end — I  need 
not  quote  it  literally — is  not  clear  and  seems  superfluous,  hence 
might  better  be  omitted.^  It  would  be  of  utmost  importance 
to  the  freedom  of  navigation  upon  the  sea  if  the  strongly  forti- 
fied naval  bases  of  support  situated  on  important  international 
highways  of  commerce  and  maintained  by  England  at  Gibraltar, 
Malta,  Aden,  Hongkong,  on  the  Falkland  Islands,  and  at  several 
other  points,  could  be  given  up. 

But  not  only  the  English  Government  but  also  the  whole  English 
press  arose  unanimously  against  such  a  proposal,  and  the  PaZl  Mall 
Gazette  pounced  upon  this  opportunity  to  brand  once  more  and  in 
the  usual  fashion  the  doctrine  of  the  freedom  of  the  sea  as  "  stark 
madness."  In  addition,  the  Germans  were  accused  of  ingratitude, 
and  it  was  pointed  out  to  them  that  all  English  coaling  stations  are 
just  as  open  to  the  Germans  as  to  the  English.  The  following  reply 
may  be  made  to  this:  England  speaks  only  of  conditions  in  times 
of  peace,  and  even  then  the  Treaty  of  Paris  causes  apprehensions 

for  the  future.    And  how  England  acts  in  times  of  war  has  been' 

^— __ — — ^ h 

1  To  this  Wilson  made  the  following  reply  in  his  speech  delivered  before  Congress  on 
Febrijary  11,  1918 :  "  He  (Count  Hertiing)  agrees  that  the  seas  should  be  free,  but  looks 
askance  at  any  limitation  to  that  freedom  by  international  action  in  the  interests  of 
the  common  order."    Wilson  will  have  to  speals  more  plainly. 
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shown  clearly  by  the  events  that  took  place  in  1914.  Moreover,  Eng- 
land only  mentions  coaling  stations,  whereas  the  imperial  chancellor 
speaks  of  strongly  fortified  naval,  bases  of  support  situated  on  the 
important  international  highways  of  commerce.  And  as  long  as 
English  cannon  are  aimed  on  the  principal  crossing  points  of  the 
seas  at  vessels  there  can  be  no  freedom  of  the  sea  which  Wilson 
regarded  as  absolutely  necessary  in  times  of  war  as  well  as  in  times 
of  peace.  The  throwing  open  of  the  English  fortified  bases  of 
support,  by  no  means  categorically  demanded  by  the  Imperial 
Chancellor,  but  merely  suggested  as  a  logical  result  of  the  freedom 
of  the  sea,  is  now  up  for  general  discussion  and  will  engage  public 
attention  until  it  becomes  a  reality. 

Absolute  freedom  of  the  sea  even  in  times  of  war  can  not  be  con- 
ceived very  well  without  the  abolition  of  the  rights  of  capture  at  sea, 
blockade,  and  contraband.  It  will  soon  have  to  become  clear  whether 
this  is  really  the  aim  of  the  German-Austrian-American  prograin. 
America  apparently  makes  bul  a  limited  use  of  her  right  to  demand 
absolute  freedom  of  the  sea,  while  England  assumes  as  heretofore  an 
entirely  adverse  attitude  without  restraining  in  the  least  the  mani- 
festation of  her  opposition.  For  that  reason,  further  developments 
ought  to  be  awaited  eagerly. 

The  newspapers  to-day  (February  16)  contain  reports  of  a  signifi- 
cant interview  granted  by  Prince  Max,  of  Baden,  to  Dr.  Ma>ntler,  the 
director  of  the  Wolff  Bureau,  in  the  course  of  which  the  prince,  when 
asked  whether  the  speech  of  Lord  Lansdowne  does  not  seem  to  point 
out  to  him  a  way  out,  made  the  following  reply : 

The  word  of  an  honorable  peace  has  a  pleasant  sound.  The 
assumption  is  correct  that  in  preparation  for  peace  ail  agreement 
concerning  certain  general  aims  must  be  arrived  at,  aims  arising 
out  of  the  divergence  of  special  interests  and  belonging  to  no  one 
nation  in  particular  but^  so  to  speak,  to  all  peoples.  In  this 
respect  public  discussion  is  highly  desirable. 

I  shall  begin  with  the  demand  for  the  freedom  of  the  seas, 
rooted  sq  deeply  in  the  history  of  the  Germah  nation.  The  under- 
lying principle  of  the  freedom  of  the  sea  states  that  noncombat- 
ants  must  be  spared  the  sufferings  of  war  on  the  sea  and  on  land. 
A  new  war  of  starvation  may  not  be,  waged  again.  The  secure 
establishment  of  the  principle  of  the  freedom  of  the  sea  would 
mean  more  than  the  mere  humane  shaping  of  future  wars.  It 
would  become  a  real  peace  guarantee,  because  the  prospect  of 
being  able  to  abuse  unpunished  one's  sea  power  constitvites  one  of 
the  greatest  temptations  to  war. 

Prince  Max  von  Baden  has  also  shown  in  his  speeches  delivered 
before  the  Badenese  Upper  Chamber  that  he  knows  how  to  view  the 
problems  arising  out  of  the  war  from  an  exalted  vantage  point  and 
that  he  has  grasped  them 'clearly  in  thwr  closest  correlation. 

WtJEZBUEG,  February  16, 1918. 
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COMMUNICATIONS  EXCHANGED  BETWEEN  THE  CHAN- 
CELLERIES OF  CHILE  AND  PERU. 


Ministry  of  Foreign  Relations, 

Lima,- February  18,  1905. 

Mr.  Minister:  In  the  second  clause  of  the  treaty  of  peace  and 
friendship  which  has  just  been  entered  into,  by  the  Republics  of 
Chile  and  Bolivia  a  complete  delimitation  of  boundaries  is  estab- 
lished, including,  in  the  line  from  north  to  south,  that  of  the  territory 
of  the  Provinces  of  Tacna  and  Arica,  and  also  part  of  that  of  Tarata. 

In  the  third  clause  it  is  moreover  agreed  to  connect  the  port  of 
Arica  with  Alto  de  la  Paz  by  a  railroad  to  be  constructed  at  the  ex- 
pense of  Chile  within  the  period  of  one  year  from  the  ratification  of 
the  treaty ;  it  being  likewise  compacted  that  the  execution  of  the  work 
and  its  exploitation  shall  be  determined  by  agreements,  concessions, 
and  special  arrangements,  as  the  commercial  traffic  through  the  port 
of  Arica,  according  to  Article  III  referred  to,  and  Articles  VII,  X, 
and  XI. 

These  pacts  oblige  my  Government  to  direct  to  your  excellency  the 
present  note,  which  has  for  its  object  the  making  of  a  formal  protest 
and  reservation  of  the  rights  of  Peru  in  relation  with  these  stipu- 
lations. 

By  the  treaty  of  peace  celebrated  in  Ancon  October  20,  1883,  Peru 
ceded  to  Chile  perpetual  dominion  over  the  territory  oi  the  Province 
of  Tarapaca,  and  the  possession  of  Tacna  and  Arica  during  the  term 
of  ten  years,  dating  from  the  exchange  of  ratifications  of  the  treaty, 
which  became  effective  March  28,  1884. 

It  is  stipulated  that — 

at  the  expiration  of  tliat  term  a  plebiscite  sliall,  by  means  of  a  popular  vote, 
decide  whether  the  territory  of  the  Provinces  referred  to  is  to  remain  definitely 
under  the  dominion  and  sovereignty  of  Chile,  or  to  continue  to  form  a  part  of 
the  Peruvian  territory. 

That  country  to  which  the  Provinces  of  Tacna  and  Arica  shall  remain  an- 
nexed shall  pay  to  the  other  10,000,000  pesos,  in  Chilean  silver  currency,  or 
in  Peruvian  soles  of  the  same  standard  and  weight. 

This  pact  is  an  essential  part  of  the  treaty  of  peace,  so  much  so 
that  it  stipulates  that  even  the  protocol  establishing  the  form  of  the 
plebiscite,  and  the  terms  and  time  for  the  payment  of  10,000,000  pesos 
by  the  country  which  shall  remain  in  possession  of  Tacna  and  Arica, 
"  shall  be  considered  as  an  integral  part  of  the  treaty." 

By  said  pact,  then,  Peru  ceded  to  Chile  absolute  propriety  over 
the  territory  of  Tarapaca,  and  the  mere  possession  of  the  Provinces 
of  Tacna  and  Arica,  whose  dominion  Peru  did  not  relinquish  except 
on  condition  that  their  definite  status  should  be  submitted  to  a 
plebiscite  which  it  was  stipulated  should  be  held  10  years  from 
the  ratification  of  the  treaty,  or  March  12,  1894. 

To  safeguard  more  completely  the  rights  of  Peru  from  every  stipu- 
lation affecting  them  in  the  treaty  of  peace  between  Chile  and  Bo- 
livia, it  suffices  to  consider  that  in  the  treaty  of  Ancon  of  1883  one 
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of  the  contracting  parties  was  the  same,  Kepublic  of  Chile ;  and  that 
the  Kepublic  of  Bolivia,  besides  having  had  knowledge  of  and  un- 
usual interest  in  those  acts,  ha;s  always  recognized  the  rights  of  Peru 
over  the  territories  of  Tacna  and  Arica.  It  is  worthy  of  mention  and 
very  just  to  point  out  that,  in  the  recent  treaty  of  delimitation  of 
frontiers  and  of  arbitration,  which  was  celebrated  with  Peru  on  Sep- 
tember 23, 1902,  and  which  was  ratified  on  the  30th  of  January,  that 
year,  the  following  is  laid  down  in  the  second  clause : 

The  high  contracting  .parties  agree  equally  In  proceeding  according  to  the 
stipulations  of  the  present  treaty  to  the  demarcation  of  the  line  which  separates 
the  Provinces  of  Tacna  and  Arlca  from  the  Bolivian  line  of  Catangas,  immedi- 
ately after  these  are  again  under  the  sovereighty  of  Peru. 

These  being  the  facts,  and  the  condition  established  by  the  treaty 
of  Ancon  respecting  the  territory  of  the  Provinces  of  Tacna  and 
Arica,  they  can  not  be  modified  or  aftected  by  pacts  or  stipulations  in 
which  Peru  has  not  participated ;  but  my  Government  considers,  in 
view  of  the  expressed  stipulations  of  the  treaty  of  peace  celebrated  by 
your  excellency's  Government  with  that  of  Bolivia,  that  its  impera- 
tive duty  in  the  representation  and  defense  of  the  national  interests 
bbliges  it  to  renew  expression  of  its  inalienable  rights. 

The  dernarcation  of  frontiers,  construction  and  exploitation  of  rail- 
toads,  conditions  of  free  mercantile  traffic,  oVjligations  and  concessions 
which  might  affect  the  territories  and  their  seigniorial  rights,  are 
acts  of  dominion  in  the  exercise  of  full  and  absolute  disposition  of 
property  and  sovereignty  which  belong  by  indisputable  international 
and  civil  law  to  the  lord  and  master,  and  hot  to  the  possessor,  or  mere 
occupant,  which  is  the  status  of  Chile  in  the  territories  of  Tacna  and 
Arica. 

To  make  these  acts  binding,  it  was  necessary  that  such  arrange- 
inents  should  have  been  made  in  agreement  witlj.  Peru,  or  that  the 
plebiscite  to  which  the  treaty  of  Ancon  submitted  them  should  have 
resulted,  in  favor  of  Chile. 

Neither  the  one  nor  the  other  thing  has  occuirried,  so  that  my  Gov- 
ernment finds  itself  obliged  to  declare  thai  Petu  does  not  accept  or 
recognize  these  arrangements  in  which  she  has  bad  no  part ;  that  they 
are  not,  for  that  reason,  binding  in  any  sense,  and  that  they  can  not 
modify  the  legal  status  of  the  territory  of  Tacna  and  Arica,  over 
which  Peru  continues  tb  hold  dominion,  Chile  being  merely  an  occu- 
pant and  holder,  whose  legal. title  terminated  10  years  ago  when  the 
Elebiscite  to  which  the  treaty  of  Ancon  rteferg  should  have  been  tef- 
ebted. 

It  would  certainly  not  be  necessary  for  itiy  Govel-nnient  to  make 
these  declarations  and  reservations  wefe  not  said  Provinces  ill  an 
irregular  and  anomalous  situation  which  it  is  not  longer  possible  to 
maintain. 

In  fact^  the  time  stipulated  in  the  treaty  of  Ancon,  Match  28, 18M, 
for  deciding  by  plebiscite  the  definite  status  of  the  Provinces  of  Tacn* 
and  Arica  has  expired,  and  the  plebiscite,  nevertheless,  has  nevei-  been 
heldj  in  spite  of  the  fact  that  th6te  wa4  proclaimed  on  the  16th  of 
April,  1898,  the  protocol  for  its  execution,  which  was  an  integral  part 
of  the  treaty  of  1883. 

This  protocol,  being  approved  by  both  Governments  and  by  the 
Congress  of  Peru  and  the  Sehate  of  Chile,  the  Chamber  of  Deputies 


TACNA  AND  ARICA.  5 

of  this  country,  without  itself  pronouncing  upon  the  pact,  agreed  that 
there  might  be  arranged  directly  between  the  two  Governments  the 
points  which  ought  to  be  resolved  by  arbitration,  with  the  purpose,  of 
fulfilling  article'  3  of  the  treaty  of  Ancon,  so  that  it  devolved  upon 
the  Government  of  your  excellency  that  it  should  initiate  appropriate 
action,  not,  however,  initiated  to  this  day. 

The  question  of  Tacna  and  Arica  is  not  a  matter  over  which  two 
countries  may  freely  debate  as  they  believe  most  convenient  to  their 
interests.  It  is  an  international  matter,  governed  by  a  treaty  binding 
on  both  nations  which  are  parties  to  it  and  which  both  sealed  with 
their  good  faith.  From  whatever  consideration  of  convenience  one' 
may  endeavor  to  contemplate  it,  there  supervene  the  severe  precepts 
of  justice  and  imperious  respect  for  contracts  entered  into,  which  it  is 
not  possible  to  violate  without  the  gravest  offense  to  law,  to  civiliza- 
tion, and  to  the  respectability  of  nations. 

The  stipulations  which  the  treaty  of  peace  between  Chile  and  Bo- 
livia contains,  referring  to  the  Provinces  of  Tacna  and  Arica,  make 
it  even  more  impossible  to  elude  the  immediate  celebration  of  the 
plebiscite  contained  in  the  treaty  of  Ancon,  since  it  is  inconceivable 
that  this  should  not  be  fulfilled,  or  that  one  of  the  parties  should  ad- 
just with  a  third  pacts  which  depend  upon  the  definite  status  of  those 
territories,  which  the  plebiscite  established  in  said  peace  pact  of  Octo- 
ber 23,  1883,  ought  to  determine. 

Your  excellency  well  knows  with  what  persevering,  honorable,  and 
arduous  purpose  the  Government  of  Peru  has  undertaken,  on  its  papt, 
to  effect  the  plebiscite  in  the  Provinces  of  Tacna  find  Arica.  It  can 
never  be  imputed  to  my  Government  that  it  has  not  maintained 
this  purpose  whose  realization  is  imperatively  demanded  by  justice 
and  the  high  interests  of  both  countries,  committed,  on  their  na- 
tional honor,  to  the  fulfillment  of  the  treaty. 

Meanwhile  there  has  been  created  in  Tacna  and  Arica  a  unique 
international  situation,  since  the  history  of  political  relations  between 
nations  furnishes  no  precedent  for  a  territory  submitted  by  a  public 
and  binding  treaty ,  between  two  countries  to  a  plebiscite  which  re- 
mained, nevertheless,  in  the  power  of  one  of  them  after  the  expira- 
tion of  the  time  fixed  for  the  expression  of  the  popular  will  which 
should  definitely  decide  its  fate. 

Such  a  situation,  anomalous  and  singular,  is  contrary  to  the  treaty 
of  Ancon;  and  obstructs  Chile  after  the  expiration  of  the  10  years 
of  precarious  possession  which  this  treaty  gave  to  her  over  the 
Provinces  of  Tacna  and  Arica,  from  modifying  in  whatever  form 
the  condition  of  that  territory  and  from  contracting  obligations  and 
public  agreements  which  .could  affect  them,  even  depriving  her  now 
of  the  status  of  possessor,  which  before  the  law  does  not  exist  when 
there  is  no  legal  title  to  sustain  it.      • 

I  ought  likewise  to  protest  that  the  demarcation  of  frontiers  con- 
tained, in  the  treaty  of  peace  between  Chile  and  Bolivia  delimits 
part  of  the  territory  of  the  Province  of  Tarata,  which  Chile  un- 
justly occupies  and  continues  to  retain. 

To  the  stipulation  in  the  treaty  of  Ancon  concerning  the  Province 
of  Tacna,  there  could  never  be  applied  territories  which  in  their 
political  and  geographical  demarcation  constitute  the  Province  of 
Tarata,  to  which  in  nowise  does  the  treaty  refer. 
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Those  territories  are  not  included,  in  any  event,  within  the  line 
fixed  by  the  source  of  the  Eiver  Sanaa,  which  the  treaty  of  Ancon 
points  out  as  the  northern  boundary  of  the  Province  of  Tacna,  from 
its  rise  in  the  Cordilleras  bordering  upon  Bolivia  to  its  entrance  into 
the  sea,  since  the  true  origin  of  this  river  is  indisputable,  as  the 
Government  of  Peru  has  presented  in  constant  remonstrances  on 
this  point  which  it  has  placed  before  your  excellency. 

The  undersigned  entertains  no  doubt  that  the  rectitude  of  your 
excellency  and  your  Government  must  recognize  these  facts  and 
agree  with  mine  that  the  stipulations  of  the  treaty  of  peace  and 
friendship  ratified  between  the  Eepublics  of  Chile  and  Bolivia  can 
not  modify  the  status  of  the  territory  of  the  Provinces  of  Tacna  and 
Arica,  under  the  treaty  of  Ancon ;  and  will  accept,  on  the  other  hand, 
that  whatsoever  pacts  may  be  adjusted  respecting  these  Provinces, 
such  pacts  can  in  no  sense  bind  Peru,  she  not  having  been  a  party 
to  such  arrangements,  nor  can  they  affect  her  territorial  rights  over 
the  Provinces  of  Tacna,  Arica,  and  Tarata. 

With  assurances,  Mr.  Minister,  of  my  highest  and  most  dis- 
tinguished consideration. 

J.  Peado  t  Ugaeteche. 

To  His  Excellency  the  Ministee  of  Foreign  Relations  op  the 
Republic  or  Chilb. 


Ministry  or  Foreign  Relations, 

Santiago,  March  15, 1905. 

Mr.  Ministeb,:  There  has  been  received  in  this  ministry  the  com- 
munication of  your  excellency  dated  February  18  last,  which  your 
excellency  states  has  for  its  object  the  making  of  a  "formal  .protest 
and  reservation  of  the  rights  of  Peru  "  under  the  stipulations  con- 
tained in  the  second  and  third  clauses  of  the  treaty  of  peace  and 
friendship  of  October  20,  1904,  the  first  of  which  refers  to  the  de- 
marcation of  frontiers  between  Chile  and  Bolivia,  and  the  second  to 
the  construction  of  a  railroad  which  will  unite  the  port  of  Arica  with 
Alto  de  la  Paz. 

Your  excellency  founds  your  protest  on  the  fact  that,  by  the  pact 
of  Ancon — 

Peru  ceded  to  Chile  absolute  propriety  over  the  territoi^  of  TarapacS.,  and  the 
mere  possession  of  the  Provinces  of  Tacna  and  Arica,  whose  dominion  Peru 
did  not  relinquish  except  on  condition  that  their  definite  status  should  be  sub- 
mitted to  a  plebiscite  which  It  was  stipulated  should  be  held  10  years  from 
the  ratification  of  the  treaty,  of  March  12,  1894. 

Your  excellency  adds  that — 

The  demarcation  of  frontiers,  construction,  and  exploitation  of  railroads, 
conditions  of  free  mercantile  traffic,  obligations  and  concessions  which  might 
affect  the  territories  and  thelT  seigniorial  rights,  are  acts  of  dominion  in  the 
exercise  of  full  and  absolute  disposition  of  property  and  sovereignty,  which 
belong  by  indisputable  International  and  civil  law  to  the  lord  and  master,  and 
not  to  the  possessor,  or  mere  occupant,  which  is  the  status  of  Chile  in  the  terri- 
tories of  Tacna  and  Arica. 

This  is  not  the  first  time  that  the  Government  of  Peru  has  deemed 
it  necessary  to  protest  against  the  political  and  administrative 
measures  taken  by  Chile  in  the  territories  of  Tacna  and  Arica ;  and 
a9,  on  the  one  hand,  your  excellency's  note  is  founded  on  considera- 
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tions  analagous  to  those  which  are  adduced  in  said  protests,  and,  on 
the  other  hand,  your  excellency  is  careful  to  state  that  your  principal 
object  is  that  of  testifying  that  the  treaty  of  peace  and  friendship 
to  which  your  excellency  refers  is  binding  only  on  the  Eepublics  of 
Chile  and  Bolivia  and  not  on  Peru,  a  fact  which  my  Government  has 
.  always  held  in  doubt,  I  can  well  limit  myself  to  reproducing  the  re- 
plies which  this  ministry  has  opportunely  given  to  the  Peruvian 
chancellery. 

Nevertheless,  given  the  good  will  wliioh  exists  in  my  country  to 
cultivate  friendly  relations  with  the  country  of  your  excellency,  I 
take  pleasure  in  setting  forth  that  the  acts  which  your  excellency 
protests  against  are  not  contrary  to  the  treaty  of  Ancon,  but  that,  on 
agreeing  to  its  execution,  the  Government  of  Chile  has  proceeded  in 
the  exercise  of  the  indisputable  rights  whicln  that  treaty  confers 
upon  it. 

Your  excellency  contends  that  the  pact  of  Ancon  reserves  to  Peru 
dominion  over  Tacna  and  Arica  and  confers  upon  Chile  only  a  mere 
precarious  occupation,  and,  going  on  to  refer  to  the  rules  of  inter- 
national and  civil  law,  adds  that  Chile  could  not  execute  in  said  terri- 
tories any  act  of  dominion  or  sovereignty  without  the  acquiescence  of 
Peru.  It  is  not  difficult  to  demonstrate  that  this  interpretation  does 
not  conform  either  with  the  letter  or  with  the  spirit  of  the  pact 
mentioned. 

In  fact,  your  excellency  is  not  unaware  that  a  portion  of  territory 
belongs  to  the  State  which,  with  sufficient  title,  has  the  ability  to  oc- 
cupy it  and  subdue  it  to  its  authority  and  legislation,  and  as  the 
third  article  of  said  treaty  establishes  that  the  territory  of  the  Prov- 
inces of  Tacna  and  Arica  "  will  continue  possessed  by  Chile  and  sub- 
ject to  Chilean  legislation  and  authority  "  it  is  evident  that  Peru 
ceded  to  Chile  complete  and  absolute  sovereignty  over  these  Prov- 
inces, without  any  limitation  as  to  its  exercise,  and  limited  only  in  its 
duration  by  the  holding  of  a  plebiscite,  which  should  be  called  after 
10  years  had  passed,  dating  from  the  ratification  of  that  treaty,  as  it 
states. 

The  period  of  10  years  which  the  treaty  of  Ancon  establishes 
had  no  other  object  than  to  insure 'to  Chile  a  minimum  of  time 
in  the  exercise  of  sovereignty;  but  it  in  no  manner  signifies  that 
within  that  period  there  ought  necessarily  to  have  been  a  consulta- 
tion of  the  popular  will.  This  point  has  been  considered  in  pre- 
vious communications  which  are  in  the  possession  of  the  Peruvian 
chancellery.  In  those  communications  it  has  been  shown  likewise 
that  the  delay  in  calling  the  plebiscite  is  not  attributable  in  Chile. 

"  At  the  expiration  of  that  term,"  adds  article  3,  "  a  plebiscite 
shall,  by  means  of  a  popular  vote,  decide  whether  the  territory  of 
the  Provinces  referred  to  is  to  remain  indefinitely  under  the  do- 
minion and  sovereignty  of  Chile,  or  to  continue  to  form  a  part  of 
the  Peruvian  territory." 

In  order  that  this  territory  may  remain  definitely  under  the  do- 
minion and  sovereignty  of  Chile,  it  is  necessary  that  this  country 
should  have  temporarily  exercised  and  enforced  said  rights.  The 
word  continue,  which  your  excellency  underscores  in  your  communi- 
cation, does  not  refer  to  the  situation  prior  to  the  treaty  but  to  that 
which  might  come  to  pass  after  calling  the  plebiscite.     Otherwise 
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there  would  exist  a  contradiction  in  the  terms  of  the  third  article 
into  which  those  who  edited  it  could  not  have  fallen. 

The  rights  of  Chile  and  Peru  with  respect  to  the  Provinces  of 
Tacna  and  Arica,  such  as  are  defined  in  the  treaty  of  Ancon,  are, 
then,  quite  different ;  those  of  Chile  are  actual  and  plenary,  but  not 
definite ;  those  of  Peru  are  merely  fortuitous. 

The  weight  which  my  Government  gives  to  article  3  of  the  treaty 
of  Ancon  takes  into  account  not  only  its  explicit  terms  but  also  the 
recent  declarations  which  the  Government  of  your  excellency  has 
made  to  a  friendly  State. 

The  second  article  of  the  treaty  of  delimitation  of  boundaries  cele- 
brated between  Peru  and  Bolivia  the  23d  of  September,  1902,  and 
ratified  the  30th  of  September,  1904,  which  your  excellency  so  oppor- 
tunely transcribes  in  the  note  I  am  replying  to,  speaks  thus : 

The  high  contracting  parties  agree  equally  in  proceeding  according  to  the 
stipulations  of  the  present  treaty  to  the  demarcation  of  the  line  which  separates 
the  Provinces  of  Tacna  and  Arica  from  the  Bolivian  line  of  Carangas,  immedi- 
ately after  these  are  again  under  the  sovereignty  of  Peru. 

Your  excellency's  Government  recognizes,  for  the  same  reason,  ex- 
pressly, in  this  treaty  that  the  Provinces  of  Tacna  and  Arica  are  not 
actually  under  the  sovereignty  of  Pera,  and,  what  it  is  important  to 
recognize  in  implicit  form,  that  this  sovereignty  is  exercised  by 
Chile.  If  therefore  the  united  rights  which  territoriar  sovereignty 
carries  with  it  are  considered,  your  excellency  will  understand  that 
the  protest  which  you  formulate  is  not  in  accord  with  a  recognition 
as  categorical  as  it  is  spontaneous. 

It  is  true  that  your  excellency  contends  in  various  parts  of  your 
communication  that  Peru  has  conserved  the  dominion  of  those  terri- 
tories, and  that  it  "continues  to  hold  dominion  over  them."  But 
your  excellency  is  doubtless  not  unaware  that  the  traditional  doc- 
trine of  dominion  or  propriety  which  a  State  exercises  over  the 
territory  subject  to  its  jurisdiction  tends  to  disappear  absolutely 
from  modern  international  law,  and  that  it  applies  only  in  civil 
law,  which  does  not  govern  relations  between  States.  On  the  other 
hand;  even  within  that  doctrine,  it  is  well  known  "  that  to  territorial 
sovereignty  belongs  exclusively^  dominion  over  the  -whole  extension 
of  its  possessions  and  that  only  from  this  point  of  view  and  con- 
sidering alone  the  international  situation  of  the  State  can  it  be  said 
that  it  is  the  proprietor  of  its  territory." 

The  convention  celebrated  between  Peru  and  Bolivia  shows,  besides, 
that  the  latter  Republic  has  taken  into  account  the  international 
situation  of  Tacna  and  Arica  in  celebrating  two  treaties  relative  to 
the  delimitation  of  their  boundary;  one  with  Chile,  the  country 
which  actually  exercises  sovereignty  and  dominion  in  those  terri- 
tories, and  the  other  with  Peru,  which  has  only  a  mere  prospect  of 
exercising  them.  In  the  treaty  celebrated  with  Chile  the  boundary 
which  the  two  countries  shall  fix  between  themselves  in  the  Prov- 
inces of  Tacna  and  Arica  is  stipulated ;  in  that'  celebrated  with  Peru, 
it  is  declared  that  both  countries  shall  fix,  by  common  agreement, 
that  boundary  in  case  said  Provinces  return  to  the  sovereignty  of 
Peru.  The  prospects  of  Peru  are,  then,  carefully  contemplated  in 
said  treaties. 
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Your  excellency  has  also  esteemed  it  opportune  to  call  the  attention 
of  this  Government  to  the  fact  that — - 

the  history  of  political  relations  between  nations  furnishes  no  piecedent  for  a 
territory  submitted  by  a  public  and  binding  treaty  between  two  countries  to 
a  plebiscite  which  remained,  nevertheless,  in  the  power  of  one  of  them  after  the 
expiration  of  tlie  time  fixed  for  the  expression  of  the  popular  will  which  should 
definitely  decide  its  fate. 

It  is  scarcely  permissible  that  I  should  set  forth  to  your  excellency 
that  the  precedents  which  you  invoke  in  this  paragraph  do  not  exist, 
because  all  the  international  plebiscites  held  within  the  last  two  cen- 
turies have  been  but  hypothetical  measures  or  for  the  purpose  of 
sanctioning  an  annexation  already  made,  as  those  called  during  the 
French  Eevolution,  or  to  attenuate  an  annexation  or  cession  already 
made,  as  those  which  have  taken  place  in  the  nineteenth  century.  The 
result,  as  a  natural  consequence,  has  always  been  favorable  to  the  an- 
nexing country,  which  never  yet  saw  in  these  plebiscites  any  discus- 
sion of  its  rights  but  only  a  mere  formality. 

It  is  not  out  of  place  to  remind  your  excellency  that  the  treaty  of 
Prague,  celebrated  between  Prussia  and  Austria  on  August  23,  1866, 
stipulated  a  plebiscite  in  favor  of  the  Danish  population  of'  Schles- 
wig,  occupied  by  Prussia ;  but  this  stipulation  remained  without  effect 
according  to  subsequent  arrangement,  because  the  Austrian  Govern- 
ment, appreciating  the  situation,  and  not  because  they  or  the  Danish 
population  wished  it,  but  in  conformity  with  the  reality  of  things, 
recognized  the  annexation  of  that  portion  of  territory  to  Prussia  as 
an  act  consummated. 

The  conclusion  which  may  be  clearly  drawn  from  the  diplomatic 
precedents  on  plebiscites  is  that  their  stipulation  has  never  had  other 
object  than  to  bring  about,  in  a  form  respectful  to  national  sentiment, 
a  cession  or  annexation  of  territory. 

Moreover,  your  excellency  is  not  una\yare  that  modern  diplomacy 
has  conceived  other  methods  for  covering  territorial  annexations  or 
cessions.  Within  the  limits  of  this  communication  an  analysis  of  these 
procedures  would  not  be  possible,  nor  would  it  be  possible  to  review 
the  numerous  cases  in  which  they  have  applied. 

Nevertheless,  it  is  not  too  much  to  bring  to  mind  that  in  some  of 
these  cases,  where  the  cession  was  apparently  limited  to  the  simple 
occupation  and  administration  of  territory,  it  has  been  considered 
that  there  was  implied  a  cession  which  has  authorized  the  occupying 
State  to  exercise  the  rights  inherent  in  dominion  and  sovereignty. 

I  do  not  assume,  certainly,  to  place  these  cases  on  a  parallel  with 
the  situation  which  exists  in  the  territory  of  Tacna  and  Arica,  re- 
specting which  there  is  a  treaty  conferring  expressly  upon  Chile  com- 
plete and  absolute  sovereignty  as  regards  their  exercise,  and  limited 
only  by  an  eventuality. 

These  facts  and  precedents  justify  the  declaration  which  I  made  to 
your  excellency  that  the  Government  of  Chile  refuses  to  admit  that 
the  Government  of  Peru  is  unaware  of  its  indisputable  right  to  exer- 
cise dominion  and  sovereignty  in  the  Provinces  of  Tacna  and  Arica 
pending  the  decision  of  a  plebiscite,  not  even  yet  called  by  reason  of 
circumstances  which  the  chancellery  has  already  had  occasion  to 
analyze  and  reveal  to  the  Government  of  your  excellency,  as  to  whether 
these  Provinces  shall  be  reincorporated  or  not  in  the  territory  of 
Peru.    Chile  can  now  fulfill,  and  will  fulfill  even  more  than  in  the 
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past,  the  du^  of  giving  these  Provinces  the  largest  measure  of  ma- 
terial and  moral  well-being,  and  of  implanting  in  them  all  the  means 
of  order  and  progress  which  may  be  necessary  to  guarantee  the  unity 
of  sentiment  and  interest  which  permit  her,  under  the  solemn  dis- 
positions of  the  treaty  of  Ancon  and  without  changing  or  violating 
the  prospects  of  Peru,  to  acquire  definitely  the  dominion  and  sov- 
ereignty over  Tacna  and  Arica. 

Finally,  I  ought  to  express  to  your  excellency  that,  to  the  firmness 
with  which  I  maintain  the  incontrovertible  rights  of  my  country,  it 
gives  me  pleasure  to  add  the  sincerity  with  which  in  the  name  of  my 
Grovernment  I  invite  that  of  your  excellency  to  procure  an  agreement 
based  on  the  interest  and  convenience  of  both  Eepublcs  and  inspired 
by  the  same  purposes  with  which  Chile  has  placed  an  end  to  all 
questions  with  reference  to  other  State  boundaries.  In  this  field, 
which  is  that  of  reality  in  the  life  of  the  peoples,  the  agreement  be- 
"tween  Chile  and  Peru  would  be  immediate,  absolute,  and  lasting. 
Your  excellency  may  feel  assured  that  if  the  Government  of-  Chile 
aspires  to  this  definite  arrangement,  it  is  because  it  desires  to  march 
in  harmony  with  the  course  imposed  upon  it  by  events  and  by  being 
fully  convinced  that  moral,  political,  and  economic  solidarity  is 
the  fundamental  law  of  nations. 

With  assurances,  Mr.  Minister,  of  my  highest  and  most  distin- 
guished consideration. 

Luis  A.  Veegara. 

To  His  Excellency  the  Minister  of  Foreign  Relations  op  Peru. 


Ministry  of  Foreign  Relations, 

Lima,  April  25, 1905. 

Mr.  Minister  :  The  secretary  of  the  legation  of  Chile  has  delivered 
to  this  office  the  note  of  your  excellency  of  March  15,  last. 

Your  excellency  recognizes  in  it  that  the  stipulations  of  the  treaty, 
of  peace  and  friendship  celebrated  between  Chile  and  Bolivia  Octo- 
ber 20,  1904,  giving  rise  to  the  note  of  protest  of  my  Government  of 
February  18,  last,  do  not  bind  or  affect  Peru  in  those  rights  which, 
according  to  the  treaty  of  Ancon,  she  maintains  over  the  Provinces 
of  Tacna  and  Arica;  but,  at  the  same  time,  your  excellency  has  be- 
lieved it  fitting  to  adduce  diverse  considerations  to  prove  that  in  said 
Provinces  ChUe  exercises  temporary  dominion  and  sovereignty,  sus- 
taining thus  theories  which  are  in  disagreement  with  the  letter  and 
the  spirit  of  the  treaty  of  Ancon,  and  with  the  fundamental  princi- 
ples of  international  law. 

By  its  own  nature,  sovereignty,  which  is  the  supreme  faculty  of 
peoples  to  establish  and  govern  themselves  and  proceed  free  and  in- 
dependent; and  dominion,  which  is  the  right  likewise  of  free  and  ab- 
solute disposition  of  property,  representing  together  the  fullness  of 
nationality,  of  political  government,  and  of  territorial  rights,  are  in- 
compatible with  a  provisional  status,  precarious,  for  a  fixed  time,  at 
whose  expiration,  in  accordance  with  an  international  pact,  sover- 
eignty and  dominion  shall  be  determined. 

In  the  exercise  of  sovereignty,  a  people  has  not  the  authority  to 
decide  on  nationality  and  seigniorial  rights,  nor  in  the  exercise  of 
dominion  that  of  disposing  of  territorial  property,  an  authority 
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which  can  not  exist  while  the  nationality  and  ownership  of  the  terri- 
tory are  dependent  upon  those  to  whom  these  belong. 

There  are  examples  of  limitation  in  the  amplitude  of  the  rights  of 
sovereignty  and  dominion,  as  in  the  ancient  fiction  of  seihisovereign 
States,  and  in  the  condition  of  protected  and  tributary  States;  iDut 
absolute  sovereignty  and  dominion  can  not  be  given  for  a  limited  time 
and  in  uncertain  status,  since  the  character  of  firmness  and  the  ef- 
fects of  perpetuity  constitute  essential  attributes  of  those  rights, 
whose  subsistence  and  exercise  are  irreconcilable  with  a  State  in 
which  the  nationality,  to  which  corresponds  sovereignty,  and  the 
personality  of  the  owner,  to  which  pertains  dominion,  are  subject 
tp  the  result  of  a  projected  plebiscite. 

Neither  can  it  be  sustained,  before  public  law,  that  sovereignty  and 
dominion  can  be  acquired,  except  in  cases  where  force  is  employed, 
without  cession  from  the  sovereign  and  owner  of  the  territory. 

To  Peru  belonged  the  Provinces  of  Tacna  and  Arica. 

By  the  treaty  of  Ancon  of  October  20,  1883,  she  ceded  to  Chile 
perpetually  and  unconditionally  the  Province  of  Tarapaca. 

Respecting  the  territory  of  the  Provinces  of  Tacna  and  Arica,  she 
entered  into  a  pact,  which,  according  to  the  text,  provided  that  it 
would — 

remain  in  the  possession  of  Chile,  and  subject  to  Chilean  laws  and  authorities, 
during  the  term  of  10  years,  to  be  reckoned  from  the  ratification  of  the  present 
treaty  of  peace. 

,  At  the  expiration,  of  that  term  a  plebiscite  shall,  by  means  of  a  popular  vote, 
decide  whether  the  territory  of  the  Provinces  referred  to  Is  to  remain  definitely 
.under  the  dominion  and  sovereignty  of  Chile,  or  continue  to  form  a  part  of 
the  Peruvian  territory. 

This  pact  is  entirely  clear  and  precise  and  can  not  give  rise  to  any 
doubt. 

The  territories  of  Tacna  and  Arica  were  at  that  time  under  the 
military  occupation  of  Chile,  with  the  character  and  effects  of  simple 
tenancy  and  provisional  administration  which  the  law  of  nations 
uniformly  points  out. 

In  the  treaty  of  Ancon  it  is  expressly  agreed  that  during  a  certain 
period  that  possession  should  be  continued,  but  sovereignty  and  do- 
minion, which  the  treaty  so  carefully  stipulated  with  respect  to  the 
Province  of  Tarapaca,  were  not  ceded,  reservation  being  made  in 
regard  to  Tacna  and  Arica  that  the  result  of  the  plebiscite  at  the  end 
of  10  years  expired  March  28, 1894,  should  decide  definitely  the  fate 
of  those  Provinces. 

It  is  possible  to  comprehend  the  particular  within  the  general,  the 
accessory  within  the  principal,  the  accidental  within  the  substantial, 
but  it  is  not  possible,  in  contradiction  to  the  order  of  ideas  and  of 
every  legal  principle,  to  proceed  on  the  contrary  and  comprehend 
sovereignty  and  dominion  as  a  corollary  of  possession  and  its  effects, 
which  was  the  only  thing  stipulated  in  the  treaty  of  Ancon  for  10 
years  of  Chilean  occupation  in  Tacna  and  Arica. 

Your  excellency,  with  the  intention  of  supporting  your  theory  of 
sovereignty  and  temporary  dominion,  involies  the  recent  treaty  of 
delimitation  of  boundaries  celebrated  between  Peru  and  Bolivia  Sep- 
tember 23, 1903,  in  which  it  is  agreed : 

Aetici-e  2.  The  high  contracting  parties  agree  equally  in  proceeding  accord- 
ing to  the  stipulations  of  the  present  treaty  to  the  demarcation  of  the  line  which 
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separates  the  Provinces  of  Tacna  ancl  Arica  (rom  tbp  Bollviaii  line  of  Oarangas, 
immediately  after  t^e^e  fire  again  uijfl^r  the  sovereiiSnty  of  Peru. 

The  cultivated  judgment  of  your  excellency  will  easily  appreciate 
that  in  said  treaty  it  is  declared  that  the  sovereignty  and  dominion 
of  the  said  Provinces  belong  to  Peru,  and  that  she  has  not  renounced 
them,  although  recognizing  that  their  exercise  was  in  suspense,  as  a 
matter  of  fact,  in  consequence  of  the  treaty  of  Ancon. 

Jn  the  political  order,  as  in  the  civil,  the  exercise  of  a  right  could, 
in  sundry  cases,  be  found  in  suspense,  but  the  right  in  itself  does  not 
disappear  except  for  causes  which  legally  extinguish  it  or  transfer  it. 

On  the  other  hand,  a  right  can  not  be  exercised  unless  it  is  pos- 
sessed either  by  a  proper  title  or  by  transfer  from  the  possessor  and 
assigned  to  the  one  who  is  to  exercise  it. 

To  the  incontrovertible  force  of  these  principles  of  universal  law 
is  not  opposed  the  fact  that,  pending  decision  of  the  status  of  the 
Provinces  of  Tacna  and  Arica,  they  should  be  subject,  in  internal 
and  civil  order,  to  Chilean  authority  and  legislation,  which  is  the 
true  and  only  condition  established  by  the  treaty  of  peace  of  1883 
in  the  Provinces  of  Tacna  and  Arica  during  the  10  years  of  posses- 
sion which  were  granted  to  Chile,  a  title  which  legally  ceased  after 
the  expiration  of  that  period. 

Your  excellency  insinuatps  that  in  the  treaty  of  Ancon  the  date 
of  the  plebiscite  is  not  definitely  fixed;  but  there  is  no  doubt  but 
that  in  the  treaty  it  is  stipulated  that  the  plebiscite  shall  be  held  at 
the  expiration  of  10  years  from  the  occupation,  or  March  28,  1884, 
it  not  being  material  to  indicate  the  date,  since  it  is  exactly  deter- 
mined, commencing,  says  the  agreement,  with  the  ratification  of  thft" 
treaty. 

When  the  treaty  of  Ancon  was  negotiated  and  approved,  and 
always  afterwa,rds,  the  Chilean  chenceHery  understood  it  so,  invari- 
ably, without  any  adverse  opinion  ever  having  been  sustained. 

Finally,  your  excellency  has  thought  it  worth  while  to  recall 
cases  which  you  hold  as  covering  territorial  cessions  by  means  of 
plebiscites,  but  whatever  may  be  your  estimation  of  them,  they  are 
not  illustrative  of  this  situation,  entirely  distinct  and  unique,  which 
is  categorically  and  faithfully  resolved  in  the  treaty  of  Ancon. 

In  the  peace  negotiations  between  Chile  and  Peru  which  preceded 
the  treaty  of  Ancoii,  Chile  demanded,  besides  the  cession  of 
Tarapaca — whose  importance  and  riches  had  surpassed  all  calcula- 
tions— an  indemnity  in  money  oi  20,000,000  pesos,  which  was  not 
accepted  by  Peru. 

The  Chilean  negotiators  then  proposed  to  compensate  her  by  the 
sale  and  cession  of  the  territory  of  the  Provinces  of  Tacna  and  Arica, 
to  which  also  the  Peruvian  negotiators  refused  absolutely  to  assent. 

As  a  final  result,  and  without  any  other  intelligence  respecting  it, 
an  agreement  was  reached  in  the  stipulation  of  the  treaty  of  Ancon 
for  the  continuation  of  said  territories  in  the  possession  of  Chile  for 
10  years,  at  the  expiration  of  which  a  plebiscite  would  be  held  to  de- 
termine, by  popular  vote,  the  definite  sovereignty  and  dominion,  with 
the  obligation  by  the  country  in  whose  favor  it  may  be  decided  to 
pay^  10,000,000  pesos  to  the  other  contracting  party. 

These  are  the  true  antecedents  of  those  negotiations,  and  are  amply 
confirmed  in  the  memorial  presented  by  the  Chilean  chancellery  to 
the  National  Congress  in  1883,  a  docunfent  of  force  and  authentic 
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worth  for  your  excellency,  in  which,  on  submitting  the  treaty  to  the 
approbation  of  the  Chilean  Congress,  was  given  the  detailed  history 
of  said  negotiations,  ending  with  these  words : 

If  the  result  of  the  plebiscite  shall  return  the  i;eglon  of  Tacna  and  Arlca  to 
the  dominion  of  Peru,  Chile  will  loyally  and  honorably  respect  the  decision  of 
those  peoples,  limiting  herself  to  receiving  a  pecuniary  compensation  of 
10,000,000  pesos,'  which,  added  to  the  revenue  we  would  have  procured  antici- 
pating the  occupation  of  those  territories  for  10  years,  would  exceed,  without 
doubt,  what  we  claimed  on  the  basis  proposed  in  1881  and  1882. 

Peru,  then,  by  explicit  and  categorical  stipulations,  ceded  directly 
and  definitely  the  very  valuable  Province  of  Tarapaca;  but  respect- 
ing Tacna  and  Arica  she  accepted  no  other  stipulation  than  that  ex- 
pressly contained  in  that  international  pact,,  under  the  public  and 
inviolable  faith  of  those  countries  which  celebrated  it. 

Thus  your  excellency  will  recognize,  although  deducing  from  said 
treaty  the  equivocal  interpretations  which  my  Government  finds 
itself  obliged  to  rectify  by  the  present  note. 

Disagreement  on  so  important  and  delicate  a  matter  demonstrates 
even  more  the  imperious  necessity  which  I  expressed  to  your  excel- 
lency in  my  previous  commufaication  of  February  18  last  of  fulfilling 
the  treaty  of  Ancoli,  and  holding  the  plebiscite  agreed  to  in  it,  which 
ought  to  have  been  dotte  10  years  ago. 

Your  excellency  states  that  the  delay  can  not  be  attributed  to  Chile; 
This  chancellery  maintains  that  it  is  very  easy  to  Verify  the  fact  that 
Peru  has  always  been  disposed  to  the  immediate  execution  of  the 
plebiscite  stipulated  in  said  pact. 

But  your  excellency  appreciating,  at  all  events,  the  absolute  neces- 
sity and  justice  of  putting  an  end  to  this  anomalous  and  irregular 
international  situation  invites  my  Grovei-nment  ^o  negotiate  and  def- 
initely conclude  this  most  important  matter. 

It  is  very  pleasing  to  the  Government  of  my  country  to  accept  the 
iiivitation  of  your  excellency,  with  the  object  of  negotiating  the  execu- 
tion of  the  treaty  of  Ancon  respecting  the  Provinces  of  Tacna  and 
Arica,  it  being  at  the  sanle  time  cohvihced  tha,t  nothing  will  contrib- 
ute more  toward  binding  the  cordial  relations  Which  your  excellency 
states  should  unite  American  peoples  for  the  realization  of  their  united 
dfeStiny  than  the  faithful  fulfillment  of  international  agreem'ents  and 
the  ties  of  reciprocal  interests. 

Please  accept  once  inore  the  assurances  of  my  high  and  distin- 
guished consideration. 

J.  PrADO  T  UoAETSCftB. 

To  His  Excellency  The  Minister  ol"  Foreign  ArFArisS, 

Santiago,  Chile. 


Ministry  op  Foreign  Relations, 

Santiago,  Jwm  6, 1905. 

Mr.  Minister:  I  have  received  the  communication  of  your  excel- 
lency of  April  25  last,  designed  to  rectify  the  toistaJken  interpretations 
into  which,  according  to  your  excellency,  I  have  fallen  in  my  note  of 

Match  15.  -  ...  1,  n  X 

Naturally  respecting  the  opinions  of  your  excellency,  allow  me  to 
call  your  attention  to  the  circumstance  that  the  doctrines  expressed 
by  this  ■chance'llery,  and  which  your  excellency  rectifies,  are  not  only 
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in  accordance  with  the  principles  of  international  law,  but  also  with 
the  practical  application  of  these  principles  which  has  invariably 
been  made  by  European  States. 

As  for  the  rest,  my  Government  felicitates  itself  that  your  excel- 
lency has  accepted  the  invitation  which  I  permitted  myself  to  make 
in  my  note  to  which  you  refer  with  the  purpose  of  procuring  an  agree- 
ment based  on  the  interest  and  convenience  of  both  Republics,  and  in- 
spired by  the  same  purposes  with  which  Chile  has  disposed  of  all 
questions  with  the  rest  of  the  contiguous  States. 

With  the  assurances  of  my  highest  and  most  distinguished  consid- 
eration. 

Luis  A.  Veegara. 

To  His  Excellency  The  Minister  of  Foreign  Eelations  of  the  Re- 
public OF  Peru. 


[Confidential.] 

No.  3. 

MiNisTET  OF  Foreign  Relations,    ' 
Santiago,  March  26,  1906. 

Mr.  Minister  :  The  first  interview  which  your  excellency  held  with 
the  undersigned  served  to  formulate  the  desire  of  taking  up  inime- 
diately  the  solution  of  the  problem  concerning  the  definite  national- 
ity of  Tacna  and  Arica,  according  to  the  dispositions  of  the  treaty  of 
peace  signed  in  Ancon. 

The  undersigned  permitted  himself  to  offer  a  suggestion  directed 
toward  ascertaining  beforehand  if  it  would  be  more  convenient  to 
study  in  the  first  place  the  problem  of  Tacna  and  Arica  or  the  dis- 
tinct projects  designed  to  create  and)  promote  friendly  international 
ties,  and  declared  that  on  his  part  he  was  inclined  to  take  the  latter 
course,  as  much  because  such  has  been  the  proceeding  preferred  by  the 
Government  of  Chile  in  promoting  the  renewal  of  diplomatic  rela- 
tions between  the  two  countries,  as  beqause  this  seems  also  to  have 
been  the  thought  of  Peru  in  accepting  the  invitation  of  Chile  for  said 
renewal  and  in  entering  fully  upon  this  path,  celebrating  a  short  time 
ago  with  our  legation  in  Lima  three  conventions  of  distinct  classes ; 
and  moreover  because  that  seemed  also  to  be  the  dominant  note  in 
Peruvian  public  opinion,  judging  by  the  publications  of  some  of  the 
organs  of  its  press. 

Your  excellency  states  that  for  your  Government  the  question  of 
Tacna  and  Arica  is  of  so  vital  importance  that  before  it  all  others 
appear  diminutive  or  simple  in  solution,  and  has  the  goodness  to  in- 
vite me  formally  to  resolve  the  question  to  its  simplest  terms. 

Notwithstanding  this  difference  in  the  manner  of  considering  what 
procedure  would  be  most  acceptable,  I  am  pleased  to  testify  that  in 
the  various  conferences  held  with  your  excellency  to  date  there  has 
been  perfect  accord  in  the  sense  that  it  is  for  us  an  elementary  duty 
to  seek  for  adequate  means  to  reestablish  and  guarantee  between  the 
two  countries  a  relation  of  frank  cordiality,  convinced  as  we  are 
that  it  will  be  fruitful  in  benefits  for  Chile  and  for  Peru  and  would 
correspond  to  the  dictates  of  historical  sisterhood  and  the  require- 
ments of  their  full  future  development. 

Seeking  to  harmonize  the  desires  manifested  by  your  excellency 
with  the  ideas  which  animate  my  Government,  I  have  the  honor  to 
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state  to  your  excellency  that  Chile  and  Peru  would  perform  a  prac- 
tical, foresighted-  and  patriotic  work  in  compassing  the  solution  of 
the  territorial  controversy  in  a  series  of  agreements  tending  to  estab- 
lish firmly  the  community  of  interests  between  the  two  peoples. 

I  had,  as  regards  this,  the  honor  to  propose  to  your  excellency  a 
plan  of  negotiation  which  consists  of  various  projects  of  agreement 
and  whose  execution  would,  in  the  judgment  of  my  Government,  sat- 
isfy the  reciprocal  desires  for  peace  which  perdominate  in  both  Re- 
publics. 

Perhaps  on  account  of  having  been  presented  with  some  vagueness, 
these  propositions  did  not  have  the  fortune  to  be  understood  with 
perfect  clearness ;  as  one  is  led  to  believe  by  the  response  of  the  Gov- 
ernment of  Peru  which,  as  regards  these  propositions,  your  excel- 
lency has  sent  to  me. 

I  propose  in  the  present  communication,  in  accordance  with  the 
announcement  of  your  excellency,  to  make  formal  and  precise  the 
fundamental  basis  of  said  plan  and  thus  to  save  it  from  the  failures 
and  errors  inherent  in  the  memory,  as  well  as  to  set  forth  to  your 
excellency  and  to  your  Government  a  doncrete  basis  for  deliberation. 

Persuaded  as  my  Government  is  that  no  chain  binds  more  strongly 
the  nations  than  that  of  community  of  interests,  from  which  results 
the  common  welfare,  it  is  of  the  opinion  that  Chile  and  Peru  will 
not  have  made  the  work  complete  by  only  eliminating  the  hindrance 
which  the  question  of  Tacna  and  Arica  opposes  to  the  absolute  cor- 
diality of  their  relations  and  entertains  the  confidence  that,  linking 
the  solution  of  this  arduous  problem  with  that  of  various  others 
which  by  their  nature  are  harmonious  and  of  reciprocal  profit,  the 
solution  will  be  greatly  facilitated.  The  joint  negotiations  which  I 
have  the  honor  to  outlined  to  your  excellency  embrace  the  following 
matters : 

1.  Arrange  a  commercial  convention  which  shall  grant  exemption 
from  customs  to  certain  stated  products  of  each  country  that  are  of 
use  in  the  other. 

2.  Celebration  of  an  agreement  for  the  promotion  of  the  merchant 
marine  and  for  the  establishment  of  a  line  of  steamers  at  the  expense 
or  by  the  subvention  of  the  two  Governments,  with  the  object  of  de- 
veloping a  coast  trade. 

3.  Association  of  the  two  countries  for  the  realization  of  their  re- 
sources and  their  credit  in  joining  the  capitals  of  Santiago  and  Lima 
by  railway. 

4.  Arrangement  of  the  protocol  for  establishing  the  form  of  pleb- 
iscite stipulated  for  the  determination  of  the  demiite  nationality  of 
Tacna  and  Arica. 

5.  Arrangement  to  raise  the  amoimt  of  indemnity  which  the  coun- 
try acquiring  definite  sovereignty  over  this  territory  shall  give  to 
the  other. 

I  trust  that  your  excellency  and  his  intelligent  and  patriotic  Gov- 
ernment can  not  do  less  than  find  in  the  imion  of  these  proposals  for 
agreement  a  proof  of  the  sincerity  of  our  desire  to  seek  as  well  as  to 
assure  forever  with  Pern  the  greatest  cordiality  of  relations ;  and  can 
not  do  less  than  be  persuaded  that  there  is  evident  convenience  in 
giving  to  the  negotiation  which  we  have  in  hand  all  the  amplitude 
which  I  have  drafted.  Eeduced  to  the  mere  organization  of  a  plebi- 
scite, it  might  well  occur  that  the  country  which  was  a  loser  in  its  ex- 
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pectations  of  triumph  might  remain  ill  disposed,  at  least  for  a  time, 
to  maintain  with  the  other  the  friendship  which  we  desire.  Let  us  at 
once  be  rid  of  every  cause  of  subsequent  disquietude.  A  negotiation 
in  which  it  is  attempted  at  the  same  time  to  eliminate  existing  diffi- 
culties and  give  guaranties  of  future  cordiality  will  inspire,  without 
doubt,  greater  confidence  in  its  results.  ' 

In  the  very  act  of  carrying  out  the  plebiscite  there  will  be  felt  the 
wholesome  influence,  of  a  previous  agreement  between  the  Govern- 
ments on  the  matters  included  in  my  proposition :  In  not  arranging 
for  the  plebiscite  alone,  the  voters  would  not  arrive  at  the  polls 
frightened  lest  their  vote  might  engender  new  germs  of  estrange- 
ment; because  they  would  have  the  assurance  that  its  result,  what- 
ever it  might  be,  would  not  retard  the  acquisition  of  any  of  the  bene- 
fits of  peace,  which  are  already  assured  beforehand. 

This  combined  negotiation,  by  consisting  of  diverse  elements  which 
complete  and  compensate  each  other,  ought  naturally  to  be  consid- 
ered as  an  indivisible  one. 

I  need  say  but  little  in  explanation  or  justification  of  the  first  and 
the  second  oi  these  projects  which  constitute  the  proposed  nego- 
tiation. 

The  free  importation  of  its  own  products  from  one  of  the  two 
countries  into  the  other  brings  indisputable  benefits ;  and  in  the  pres- 
ent case  the  fundamental  difference  of  zone  between  Chile  and  Peru 
gives  origin  to  differences  of  production  which  perfectly  allow  of 
the  reciprocal  liberation  from  heavy  customs  of  those  products  pecul- 
iar to  each  country;  sugar,  rice,  Peruvian  cattle,  for  example,  and 
the  cereals,  wines,  and  fruits  of  Chile  could  under  such  favorable  con- 
ditions find  in  the  other  country  a  most  advantageous  placement. 

The  development  of  trade  navigation,  apart  from  the  gain  which 
this  industry  in  itself  offers,  will  contribute  directly  to  making  com- 
mercial interchange  possible  and  easy. 

The  construction  of  the  remaining  lines  of  railroad  which  are  miss- 
ing between  the  capitals  of  the  two  countries  is  in  my  opinion  a  Work 
which  imposes  itself  on  the  consiide;ration  of  both  Governments  for 
many  reasons,  not  only  as  a  national  Convenience,  but.  as  of  true  con- 
tinental interest  and  security.  The  Republics  of  Chile  and  Peru  will 
contribute  thus,  in  considerable  proportion,  to  the  realization  of  the 
Pan  American  Eailroad,  an  indispensable  element  for  securing  the 
moral  unity  of  America,  and  a  palpable  manifestation  of  the  true 
sentiment  which  ought  to  inspire  the  foreign  policy  of  all  the  Re- 
publics of  the  continent. 

For  the  construction  of  the  work  the  two  Governments  could  con- 
tract jointly  a  loan  with  the  work  itself  as  security,  or  could  contract 
for  the  construction  with  a  certain  inteTest  on  4he  capital  invested 
■  guaranteed. 

Naturally  the  obligation  contracted  would  be  for  an  identical  sutti 
by  both  States  and  to  fix  the  amount  the  lowest  estimate  between  the 
Peruvian  and  Chilean  sections  might  be  taken;  all  within  a  certain 
prudent  maximum  which  would  be  fixed  beforehand. 

In  reference  to  the  protocol  which  will  determine  the  conditions  in 
which  the  plebiscite  of  Tacna  arid  A>rica  would  have  to  be  held,  I 
ought  to  be  in  this  respect  a  little  more  exiplicit  as  I  have  been  in  the 
discussions  held  with  your  excellency  on  its  possibte  basis. 
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But,  before  all,  I  deem  it  necessary  to  recall  a  fact  related  with  the 
present  negotiations  which  throws  abundant  light  on  the  spirit  which 
animated  my  Government  when  it  opened  the  way,  and  which  con- 
tinues to  animate  it  at  present. 

In  March,  1901,  the  Government  of  Peru  withdrew  its  legation 
accredited  to  Santiago  and  allowed  four  years  to  pass  without  rees- 
tablishing it  and  without  manifesting  in  anj'-  form  the  purpose  of 
doing  so. 

And,  on  the  contrary,  judging  from  the  tone  of  certain  documents 
emanating  from  her- chancellery,  Peru  seemed  inclined  to  maintain 
for  an  indefinite  time  that  interruption  of  relations. 

Nevertheless,  this  ministry,  in  charge  at  that  time  of  my  distin- 
guished predecessor,  Mr.  Luis  Antonio  Vergara.  in  replying  to  the 
last  of  these  documents,  dated  February  18,  1905,  presented  to  the 
Government  at  Lima  spontaneous  and  sincere  words  in  behalf  of  a 
rapprochement,  and  he  invited  your  Government  to  reestablish  in 
our  country  its  legation  in  order  "  to  procure  an  agreement  based  on 
the  interest  and  convenience  of  both  Republics  and  inspired  by  the 
same  purposes  with  which  Chile  has  placed  an  end  to  all  questions 
with  reference  to  other  State  boundaries.  In  this  field,  which  is  that 
of  reality  in  the  life  of  the  peoples,"  he  summed  up,  "  the  agreement 
between  Chile  and  Peru  would  be  immediate,  absolute,  and  lasting." 

Your  excellency  must  believe  me  that  in  referring  to  these  facts 
it  is  far  from  my  purpose  to  awaken  unpleasant  recollections.  I 
mention  them  solely  to  testify  authentically  that  my  Government 
never,  even  in  the  days  when  Chile  and  Peru  were  more  estranged, 
felt  any  weakening  in  her  friendly  sentiments. 

If  Chile  had  not  been  animated  by  this  spirit,  the  diplomatic  in- 
terregnum would  have  continued  and  there  would  have  been  on 
place  for  opening  this  negotiation,  which  I,  for  my  part,  have  taken 
up  with  the  well  grounded  hope  that  it  will  lead  us  to  a  satisfactory 
result. 

Youi  excellency  Iniows  well  that  the  treaty  of  1883  on  leaving  to 
be  determined  by  plebiscite  the  definite  nationality  of  Tacna  and 
Arica  did  not  express  what  was  to  be  understood  by  said  plebiscite, 
nor  did  it  fix  the  forms  and  manner  of  its  execution.  Naturally 
such  omissions  can  not  be  attributed  to  forgetfulness  on  the  part  of 
the  negotiators,  but  to  an  implicit  recognition  that  the  procedure 
agreed  upon  could  not  be  other  than  that  of  the  plebiscites  incorpo- 
rated in  the  History  of  International  Law. 

My  Government,  then,  now  desirous  as  before,  of  arriving  at  a 
friendly  solution,  would  not  be  disposed  to  hold  strictly  to  the  rights 
which  are  accorded  to  it  in  the  letter  and  the  spirit  of  clause  3  of 
the  treaty  of  Ancon  nor  to  maintain  itself  exactly  in  the  field  in 
which  publicists  and  diplomatic  precedents  place  plebiscites,  if  on 
her  part  Peru  will  facilitate  the  arrangement  and  renounce  her  ex- 
treme pretensions,  which  will  undoubtedly  frustrate  any  solution. 
It  will  not  escape  the  intelligent  judgment  of  your  excellency  that 
the  right  to  vote  has  not  in  this  case  the  purpose  and  significance 
which  the  constitution  and  the  internal  laws  of  each  State  attribute 
to  the  political  suffrage.  Its  character  is  eminently  international, 
as  it  treats  of  the  determination  a,s  to  which  country  belongs  definite 
sovereignty  over  a  portion  of  territory.    There  is  no  doubt,  then,  that 
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there  ought  to  be  called  to  exercise  the  rights  of  suffrage  all  the  able 
inhabitants  of  the  territory ;  not  only  the  nationals  of  the  one  or  the 
other  country  interested  who  have  established  residence  in  the  terri- 
tory and  are  free  from  all  unfitness  or  incapacity,  but  also  the  for- 
eign residents  who  are  in  a  similar  status. 

In  the  plebiscite  the  will  of  the  foreigners  should  be  consulted  as 
much  because  their  right  has  been  implicitly  recognized  in  the  treaty 
in  employing  the  formula  "popular  vote"  as  because  it  is  not  equi- 
table or  reasonable  to  deprive  them  from  participation  in  a  consulta- 
tion over  the  fate  of  the  country  where  their  interests  are  rooted, 
where  they  have  established  their  family,  and  to  whose  prosperity 
they  contribute  in  large  part  with  fruitful  and  persevering  labor. 

My  Government  understands  also  that  by  the  fact  of  exercising 
sovereignty  in  Tacna  and  Arica  it  devolves  upon  it  exclusively  to 
designate  the  personnel  which  ought  to  preside  in  holding  the  ple- 
biscite, whether  in  the  reception  of  voters  or  in  the  scrutiny  of  the 
ballots. 

And  with  this  motive  it  gives  me  pleasure  to  repeat  to  your  excel- 
lency the  most  absolute  assuraces  of  the  resolution  which  my  Gover)i- 
ment  has  of  adopting  the  means  and  formalities  most  adequate  for 
the  elimination  of  any  cause  for  the  least  lack  of  confidence  on  the 
part  of  your  excellency  in  order  that  the  result  may  leave  no  margm 
for, recriminations  of  any  kind. 

Entering  a  little  into  the  details  which  are  for  your  excellency  a 
matter  of  preoccupation,  I  can  say  that  it  does  not  appear  to  mel 
unfitting  that  our  authorities,  in  constituting  the  electoral  board, 
should  give  representation  on  it  to  citizens  of  Peruvian  nationality 
and  of  other  nationalities. 

The  project  of  agreement  which  I  have  the  honor  to  propose  to 
your  excellency  under  No.  5  would  stipulate  an  increase  in  the  sum 
of  money  which  ought  to  be  paid  to  the  other  State,  in  the  character 
of  an  indemnity,  by  the  State  in  whose  favor  the  plebiscite  may 
result. 

The  undersigned  considers  that  this  would  be  one  of  the  two  most 
effective  means  of  attaining  his  dominant  purpose,  which  is  the  solu- 
tion of  this  problem  with  the  least  possible  friction. 

The  amount  of  this  sum  could  be  fixed  between  two  and  three 
millions  of  pounds  sterling. 

The  periods,  security,  and  conditions  of  its  payment  would  be  fixed 
of  common  accord  in  the  form  which  shall  be  judged  most  simple, 
convenient,  and  secure. 

A  form  which  in  my  judgment  would  render  the  financial  opera- 
tion considerably  smoother  would  be  that  of  combining  the  payment 
of  the  indemnity  with  that  of  the  debt  which  would  be  contracted 
for  the  construction  of  the  international  railway. 

When  applied  to  this  purpose  the  amount  paid  would  lose  the 
character  of  compensation  which  the  treaty  of  Ancon  holds ;  it  would 
tend  to  smooth  over  the  memories  of  our  past  discords  and  serve  to 
emphasize  only  the  purpose  of  making  indissoluble  the  union  of  our 
two  countries. 

I  congratulate  myself,  most  excellent  sir,  on  being  able  to  register 
here  my  gratification  in  the  noble  attitude  of  high-mindedness  and 
faithfulness  which  your  excellency  has  invariably  maintained  during 
our  deliberations. 
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To  correspond  to  it  worthily  I  have  at  all  times  endeavored  to  re-: 
veal  to  your  excellency  with  the  most  absolute  sincerity  and  exacti- 
tude the  true  sentiments  which  the  people  and  Government  of  Chile 
entertain  for  Peru,  and  I  flatter  myself  with  the  belief  that  your 
excellency  will  be  convinced  that  there  reigns  in  Chile  an  ardent 
desire  to  discover  and  adopt  a  formula  which,  without  unfair  sac- 
rifices, may  permit  her  to  reconcile  the  fulfillment  of  these  duties — 
that  of  establishing  again  the  old  harmony  between  Chile  and  Peru 
with  that  of  safeguarding  the  vital  interests  of  the  fatherland. 

On  the  present  occasion,  will  your  excellency  permit  me  to  close  by 
expressing  the  hope  that  your  excellency's  Government  will  coincide 
with  mine  in  the  conception  that  the  union  of  arrangements  here 
proposed  takes  into  consideration  the  convenience  of  the  two  coun- 
tries, is  capable  of  dissipating  all  lack  of  confidence  between  them, 
and  tends  to  open  to  them  a  new  era  of  prosperity,  reestablishing  the 
brotherhood  of  those  times  in  which  the  Chilean  and  Peruvian  ban- 
ner guided  our  armies  and  fleets,  whether  to  the  conquest  for  inde- 
pendence or  for  its  defense. 

I  take  this  occasion  to  renew  to  your  excellency  the  assurances  of 
my  most  distinguished  consideration. 

F.  PuGA  Borne. 
To  His  Excellency  Dr.  William  A.  Seoane, 

Envoy  Extraordinary  and  Minister  Plenipotentiary 

of  Peru  and  Chile. 


Legation  or  Pert;  in  Chile, 

Santiago,  May  8, 1908. 

Mr.  Minister  :  I  have  the  honor  to  reply,  according  to  the  instruc- 
tions received  from  my  Government,  to  the  communication  of  your 
excellency  of  March  25  last. 

Aside  from  the  conception  formed  of  the  proposals  which  it  con- 
tains, my  Government  has  received  with  especial  pleasure  the  friendly 
spirit  which  inspired  said  proposals;  and  I  have  been  charged  with 
the  duty  of  setting  forth  to  your  excellency  at  the  same  time  with 
what  ardor  Peru  desires  to  see  eliminated  once  for  all  the  difficulties 
which  oppose  the  fraternal  rapprochement  of  Chile. 

In  that  communication,  with  the  purpose  of  avoiding  errors  or 
elapses  inherent  in  the  faultiness  of  memory  and  giving  to  my  Gov- 
ernment a  concrete  basis  for  deliberations,  your  excellency  has  the 
goodness  to  reproduce  the  five  fundamental  points  of  the  project 
stated  verbally  in  our  first  interview,  considering  them  as  a  proposi- 
tion one  and  indivisible. 

These  points,  including  that  relative  to  the  still  pending  plebiscite, 
which,  in  observance  of  the  treaty  of  Ancon,  should  have  been  held 
in  1894,  contemplate  adjustments  of  a  commercial  character,  with  ex- 
emptions of  customs  in  favor  of  certain  products  of  each  of  the  two 
Republics  which  are  consumed  in  the  other ;  development  of  the  mer- 
chant marine  and  the  establishment  of  a  line  of  steamers ;  construc- 
tion of  a  railroad  which  shall  unite  the  capitals  of  Lima  and  San- 
tiago; and  the  increase  of  the  indemnity  payable  by  the  country 
'which  shall  acquire  definite  sovereignty  in  the  territories  of  Tacna 
apd  Arica,  which  amount,  not  specified  in  our  conference,  your  eX-j 
cellency  now  fixes  between  two  and  three  million  pounds  sterling. 
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The  undersigned  ventures  to  observe  that  the  response  transmitted 
to  which  your  excellency  alludes  confines  itself  exclusively  to  the  sug- 
gestion of  possible  direct  arrangements;  whereas  in  that  which  con- 
cerns said  territories,  the  Government  of  Peru  has  preferred  always, 
and  continues  to  prefer,  the  strict  observance  of  that  pact. 

It  is  not,  then,  because  there  has  been  any  vagueness  in  your  excel- 
lency's clear  exposition,  or  insufficient  perspicacity  in  its  perception, 
that  the  chancellery  of  Peru  has  laid  aside  that  series  of  heterogeneous 
agreements,  which  I  duly  transmitted  as  your  excellency  formulates 
them,  but  because,  by  reason  of  the  judgment  of  which  I  am  the  ex- 
pounder, it  was  thought  best  to  take  up  at  once  the  solution  of  the 
plebiscite  problem,  avoiding  complications. 

The  invitation  of  your  distinguished  predecessor,  Mr.  Luis  Antonio 
Vergara,  for  the  renewal  of  diplomatic  relations  in  order  that  there 
might  be  procured  "  an  agreement  based  on  the  interests  and  con- 
veniences of  both  Republics  "  does  not  lay  upon  Peru  the  direct  ar- 
rangement nor  exempt  Chile  from  the  formality  of  a  plebiscite. 

After  the  agreement  of  the  Chilean  Chamber  of  Deputies,  which, 
on  returning  in  1901  the  Billinghurst-Latorre  Protocol  already  ap- 
proved by  the  Senate,  recommended  solely  to  the  executive  power 
"  new  diplomatic  proceedings  for  the  fulfillment  of  the  third  clause  of 
the  treaty  of  Ancon;"  after  hearing  the  declarations  of  His  Excel- 
lency President  Mott  at  the  time  of  receiving  my  credentials;  and 
above  all,  in  view  of  said  pact,  with  the  force  of  international  law, 
having  stipulated  solely  and  exclusively  the  said  plebiscite,  I  am  loth 
to  believe,  Mr.  Minister,  that  your  excellency  attributes  force  and  re- 
strictive power  to  those  words  of  mere  desire  in  the  same  communica- 
tion in  which,  among  other  topics,  figures  that  of  the  plebiscite  pro- 
tocol. 

The  plebiscite,  being  entirely  of  a  political  character,  has  no  rela- 
tion with  commerce,  with  merchant  marine  or  steamship  lines,  with 
railways,  or  even  with  an  indemnity. 

These  points,  in  themselves  unconnected  and  independent  of  the 
treaty  of  Ancon,  can  be  negotiated  apart,  and  will  receive  special ' 
attention  from  my  Government  after  the  execution  of  the  plebiscite 
protocol ;  that  is,  when  there  can  be  eliminated  from  the  relations  of 
Peru  and  Chile  the  problem  of  Tacna  and  Arica,  whose  subsistence, 
by.  being  referred  to  the  fulfillment  of  a  solemn  pact,  is  not  susceptible 
of  union  in  the  celebration  of  other  treaties. 

With  identical  judgment,  in  1893,  when  the  plenipotentiary  of 
Chile,  Mr.  Vial  Solar,  received  proposals  somewhat  analagous  with 
the  present  ones  of  your  excellency,  he  responded : 

The  very  nature  and  importance  of  this  matter  counsel,  in  the  judgment  of 
my  Government,  that  It  shall  not  be  treated  out  of  its  natural  field,  or  be  com- 
plicated with  a  negotiation  of  so  distinct  a  character  as  is  that  which  relates 
to  the  definite  nationality  of  the  counties  of  Tacna  and  Arlca. 

My  Government,  in  consequence,  will  always  gladly  accept  whatever  indica- 
tion manifested  by  your  excellency  which  has  for  its  object  the  opening  of 
negotiations  for  the  establishment  of  a  system  of  reciprocal  commercial  ex- 
emptions, and  will  improve  every  occasion  for  initiating,  on  its  part,  steps  to 
that  ei¥ect  before  the  great  Government  of  Peru ;  but  it  considers  at  the  same 
time  that  there  is  no  reason  for  treating  this  matter  In  connection  with  ques- 
tions related  to  the  definite  possession  of  the  counies  of  Tacna -and  Arlca. 

On  solemn  occasion  I  had  the  honor  of  setting  forth  that,  in  spite 
of  the  time  elapsed,  in  said  districts  there  exists  and  is  transmitted^ 
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as  strong  as  in  the  epochs  of  sacrifice  and  glory,  the  sentiment  of 
nationality,  to  whose  ardor  corresponds  that  of  the  other  sections  of, 
the  Peruvian  fatherland. 

While  such  a  situation  lasts,  it  is  inevitable  that  there  will  exist 
the  hindrance  to  entire  cordiality,  whether  or  not  there  be  treaties  in 
another  sense,  and  being  what  they  may  the  individual  sympathies 
born  under  the  ardor  of  the  missions  of  peace. 

When  the  plebiscite  has  been  consummated,  there  is  no  occasion  to 
fear  that  the  country  deprived  of  its  expectations  will  be  ill  disposed 
to  reestablish  the  friendship  of  other  times,  because  the  correct  suf- 
frage alone  is  responsible  for  the  popular  grouping  which  emanates 
from  it  and  not  the  assuming  Republic. 

Far  from  maintaining  it,  ill  feeling  would  disappear,  with  the 
cause  of  the  unhappy  relations  between  our  respective  countries,  and 
the  country  not  favored  by  the  plebiscite  could  not  do  less  than  resign 
itself  to  the  consequences  of  what  was  deliberately  stipulated,  with 
all  the  more  reasons,  inasmuch  as  statesmen  are  guided  not  only  by 
patriotic  sentiment  but  principally  by  traditional  national  interests 
in  so  far  as  they  do  not  trample  upon  the  rights  of  others. 

It  is  for  considerations  such  as  these,  Mr.  Minister,  that  on  be- 
coming acquainted  with  the  plan  of  your  excellency,  I  expressed  in 
our  first  interview,  as  your  excellency  is  so  good  as  to  recall,  that 
for  my  Government  the  question  of  the  plebiscite  is  of  such  impor- 
tance that  before  it  all  others  appear  of  second  rank,  adding  that  be- 
fore asking  instructions  for  the  discussion  of  those  annexed  agree- 
,ments  I  considered  it  indispensable  that  we  put  ourselves  in  accord  in 
regard  to  the  essential,  or  to  the  formalities  which  would  guarantee 
the  freedom  of  suffrage  and  the  faithful  scrutiny  of  votes. 

Your  excellency  reproducing  by  writing  your  verbal  exposition,  I 
can  only  repeat  the  answer,  in  spite  of  the  keenest  desires  to  accede 
to  your  wishes,  and  I  beseech  your  excellency  that  you  be  reconciled 
to  settling  later  such  formalities  concerning  the  other  points,  whose 
consideration  for  the  present  I  lay  aside. 

I  ought  to  except,  nevertheless,  the  reference  to  the  amount  of  the 
indemnity  which  the  country  acquiring  definite  sovereignty  in  the 
territories  shall  give  to  the  other,  an  amount  which,  in  place  of 
10,000,000  soles,  your  excellency  would  raise  to  two  or  three  million 
pounds  sterling,  or  double  or  triple  the  sum  laid  down  in  the  treaty 
of  Ancon. 

In  this  respect,  it  becomes  me  to  make  to  your  excellency  a  fun- 
damental observation.  The  steps  which  my  Government  has  author- 
ized me  to  place  before  your  excellency  have  for  their  object  the  ful- 
fillment, not  the  modification,  of  Article  III  of  the  treaty  of  peace  of 
October  20,  1883.  In  such  sense  I  have  asked  the  negotiation  of  the 
protocol,  which  ought,  according  to  said  article,  to  establish  the  form 
of  the  plebiscite  and  the  terms  and  periods  on  which  there  should 
be  paid  the  ten  millions  by  the  country  favored  by  the  plebiscite. 
To  suppose  an  increase  of  the  amount  of  the  indemnity  fixed  by  the 
treaty  is  to  alter  it,  breaking  the  unity  and  correlation  which  exist 
betv/een  all  its  clauses  and  making  more  onerous  for  Peru  the  execu- 
tion of  the  only  stipulation  pending  after  Chile  has  improved  all  her 
other  advantages. 

As  I  had  the  honor  of  declaring  to  your  excellency,  my  Govern- 
ment would  consent  to  a  variation  from  the  dispositions  of  the  pact 
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of  Ancon  only  to  insure  the  immediate  and  definite  reincorporation 
of  the  Peruvian  Provinces  of  Tacna  and  Arica  into  the  national 
territory. 

Peru  has  confidence  that  the  plebiscite  would  result  favorably  to 
her  if  carried  out  according  to  the  legal  precepts  governing  such  in- 
stitutions, and  I  believe,  if  your  excellency  will  excuse  my  frankness, 
that  there  also  exists  in  Chile  concerning  this  result  the  conviction 
already  revealed  by  some  of  her  conspicuous  statesmen,  who  confess 
the  futility  of  almost  a  quarter  of  a  century  of  arduous  work  in 
"  Chilenization."  If  it  were  not  so,  not  many  of  your  excellency's 
predecessors  would  have  postponed  the  procedure  by  interposing  un- 
acceptable conditions,  and  neither  would  your  excellency  have  spon- 
taneously proposed  such  increase  in  indemnity. 

The  country  which  has  confidence  in  its  triumph  is  not  interested 
in  a  pecuniary  standard  greater  than  that  duly  agreed  upon. 

That  unexplained  quantity  would  be  considered  as  a  new  sacrifice 
imposed  to-day  by  a  war  which  ended  25  years  before,  or  as  a  spur 
to  representatives  in  the  plebiscite  protocol  for  paving  the  way  to 
concessions  which  would  be  an  abandonment  of  their  rights ;  or  to  a 
fraudulent  sale  of  Tacna  and  Arica,  with  the  disgrace  of  ignoring 
natives  without  whose  agreement  territorial  dismemberment  is  un- 
lawful, and  contrary  to  the  unanimous  aspirations  of  public  senti- 
inent  in  Peru.  • 

Such  possible  hypotheses  being  erroneous,  and  my  Government  not 
discerning  any  cause  whatever  for  the  modification  of  the  treaty 
originating  these  negotiations,  I  must  in  its  name  declare  that  the 
said  proposal  is  not  accepted. 

As  to  the  agreement  on  the  said  protocol,  I  must  at  least  pause 
with  the  disinterestedness  which  your  excellency  is  good  enough  to 
acknowledge,  in  the  examination  of  the  three  points  referring  to  a 
similated  cession,  direction  or  presidency  of  the  plebiscite,  and  voters, 
which  your  excellency  combines  into  one. 

Your  excellency  assumes  that,  according  to  modern  precedents,  the 
plebiscite  incorporated  in  the  History  of  International  Law  con- 
stitutes a  simulated  transfer. 

That  point,  argued  verbally  by  your  excellency,  is  the  most  recent 
in  the  many  conferences  originated  by  the  third  clause  of  the  treaty 
of  Ancon. 

In  ancient  legislation,  an  essential  and  characteristic  element  of 
the  plebiscite  consisted  of  the  popular  will,  as  an  expression  of  sov- 
ereignty. 

In  the  light  of  the  principle  of  liberty,  the  French  Revokition  of 
1789  condemned  conquest  imposed  by  arms  and  reestablished  that 
democratic  practice  as  the  only  justifiable  basis  for  changes  in  the 
existence  of  States. 

Thus  brought  into  the  international  field,  plebiscites,  whether  in 
favor  of  France  as  the  one  held  in  Avignon  in  1791,  or  in  favor  of 
Italian  unity  as  in  1848,  and  all  the  rest,  invariably  invoke  as  a  fun- 
damental and  legal  title  the  consultation  of  the  people. 

In  practice  many  times  it  has  been  brought  into  ridicule  nor  has 
the  vote  been  allowed  to  escape  the  effect  of  brutal  coercion  and 
fraudulent  manipulation.  Hence  the  reiterated  triumph  of  the 
annexor. 
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But  compulsion  is  not  a  legal  factor.  Eather  it  is  an  annulling 
cause. 

The  historical  precedents  in  which  it  has  been  exercised  demon- 
strate that,  with  the  apparent  object  of  obtaining  success  by  prepara- 
tion beforehand,  there  have  been  abuses,  such  as  exist  sometimes  in 
local  elections.  But  local  elections  are  not  called  to  legitimatize  the 
recorded  abuses  of  internal  politics,  neither  can  it  be  deduced  from 
plebiscites  that  in  the  sphere  of  public  law  they  have  been  invalidated 
to  be  converted  into  the  diametrically  opposite  concept  of  conquest; 
even  though  this  may  seem  to  be  the  case  in  all  the  documents  men- 
tioning the  popular  will  as  a  condition  of  transfer. 

In  article  2  of  said  treaty  of  Anccn.  Peru  ceded  to  Chile  perpetually 
and  unconditionally  the  Province  of  Tarapaca. 

As  regards  Tacna  and  Arica,  article  3  stipulates  that  after  the  ex- 
piration of  10  years  of  Chilean  administration  a  plebiscite  will  de- 
cide, by  popular  vote,  whether  the  territory  of  the  Provinces  referred 
to  shall  remain  definitely  under  the  dominion  and  sovereignty  of 
Chile  or  shall  continue  being  a  part  of  Peruvian  territory. 

If  the  negotiators  of  Ancon  had  imposed  the  same  fate  on  the 
populations  of  Tacna  and  Arica' .is  on  Tarapaca,  thej'  would  not  have 
agreed  on  a  popular  vote  for  them  while  omitting  it  for  Tarapaca. 

Then  it  was  not  to  simulate  respect  for  the  principle  of  liberty  pro- 
claimed by  the  French  Eevolution  that  Chile  bound  herself,  pledging 
her  national  good  faith,  to  the  plebiscite  of  Tacna  and  Arica,  if  one 
gives  the  words  their  only  clear  acceptation. 

From  the  time  of  the  reestablishment  of  this  institution  by  the 
National  Assembly,  the  more  or  less  correct  expression  of  the  popular 
■!tvill  on  behalf  of  annexation  has  shown  itself  most  often  with  the  ab- 
solute setting  aside  of  the  sovereign  repudiated,  by  the  initiative  of 
insurrectionary  governments  or  of  the  belligerent  occupant. 

Such  cases  do  not  serve  as  precedents  for  the  two-sided  pact  of 
Ancon. 

The  nation  granting  the  cession  has  not  stipulated  the  plebiscite 
except  on  four  occasions: 

In  the  treaty  of  Turin,  of  March,  1860,  between  Sardinia  and 
France,  referring  to  Nice  and  Savoy. 

In  that  of  Prague  of  August,  1866,  between  Prussia  and  Austria, 
referring  to  the  population  of  the  northern  districts  of  Schleswig. 

In  the  said  treaty  of  Prague,  completed  at  Vienna  the  following 
day  between  Austria  and  France,  and  later  in  October  of  the  same 
year,  between  Austria  and  Italy,  referring  to  the  Lombard- Venetian 
kingdom. 

And  in  that  of  Paris,  of  August,  1877,  between  Sweden  and  France, 
referring  to  the  return  of  the  island  of  St.  Bartholomew. 

In  the  treaty  of  Turin,  before  submitting  it  to  the  will  of  the  peo- 
ple, the  King  of  Sardinia  dpclared  that  "  he  consented  to  the  reunion 
of  Savoy  and  the  union  of  Nice  with  France  and  renmmces  for  him- 
self and  his  descendants  and  successors  in  favor  of  His  Majesty  the 
Emperor  of  the  French  his  ri,ghfs  and  titles  over  said  territory. 

In  the  trejity  of  Prague  the  Emperor  of  Austria  also  renounced 
in  favor  of  Prussia  his  sovereignty  to  the  north  of  Schleswig  the 
plebiscite  arranged  for  in  article  5,  which  in  1878  the  contracting 
powers  abrogated,  forecasting  in  fact  that  the  outcome  of  the  vote  of 
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the  natives  would  be  in  favor  of  neither  cedent  nor  cessionaire,  but  for 
reincorporation  into  Denmark. 

In  the.  treaty  of  Vienna,  "  under  condition  of  the  consent  of  the 
population  after  they  have  been  duly  consulted,"  established  by 
Napoleon  III,  who  had  accepted  the  cession  to  transfer  it  to  Italy 
as  provided  in  the  treaty  of  Prague,  the  same  Austrian  Emperor  who 
ceded  it  "  consents  to  the  reunion  of  the  Lombard- Venetian  Kingdom 
to  the  Kingdom  of  Italy." 

Finally,  in  the  treaty  of  Paris,  also  with  a  reservation  concerning 
the  consent  of  the  population,  "  the  King  of  Sweden  and  Norway  re- 
turned to  France  the  island  of  St.  Bartholomew  and  rerMunces  m 
consequences  for  himself  and  Ms  descendants  and  successors  his  rights 
and  titles  over  said  colony." 

In  the  treaty  of  Ancon,  Peru  has  not  renounced,  as  the  sovereign 
in  those  mentioned,  her  territories  of  Tacna  and  Arica. 

On  the  contrary  she  has  made  very  clear  her  earnest  desire  not  tO 
suffer  other  mutilation,  since  she  not  only  depends  for  "  the  form  in 
which  the  plebiscite  shall  take  place  "  on  "  a  special  protocol  which 
would  be  considered  as  an  integral  part  of  the  treaty,"  but  is  bound, 
the  same  as  the  Government  of  Chile,  to  the  delivery  of  10.000,000 
soles  in  case  the  result  is  favorable  to  her,  an  obligation  in  proof  of 
her  expectations  which  is  not  found  in  any  of  the  other  -four  pacts 
recorded. 

The  populations  of  Nice  and  Savoy  and  St.  Bartholomew  and  also 
those  of  Venice  were  more  united  to  France  and  Italy,  respectivelyj 
than  to  Sardinia,  Sweden,  and  Austria,  by  more  or  less  suggestive 
historic  ties.  The  people  of  Tacna  and  Arica  are  in  the  main  Peru- 
vian; over  these  Provinces  Chile  could  never  have  been  influential 
or  pretended  to  any  right  whatever. 

The  plebiscite  in  Nice  and  Savoy  was  held  in  April,  1860;  in 
Venice,  October,  1866 ;  and  in  St.  Bartholomew,  in  the  last  days  of 
September  and  the  first  of  October,  1877;  or  within  a  few  weeks  of 
the  treaties  of  March,  1860;  October,  1866;  and  August,  1877,  which 
respectively  stipulated  them.  That  of  Tacna  and  Arica  had  the 
necessary  period  of  10  years;  it  was  not  considered  of  the  essence  of 
the  pact,  as  would  have  occurred  in  1883  if  in  truth  Chile  had  im- 
posed and  Peru  had  resigned  herself  to'  accepting  it  as  a  form,  in 
consequence  of  the  war,  of  acquiring  those  territories  at  all  hazards. 

There  exists,  then,  no  parity  between  the  treaty  of  Ancon  and 
those  of  Europe  erroneously  cited  as  antecedents. 

Then  the  clause  relative  to  a  decision  of  the  popular  will  had  not 
for  its  negotiators  the  force  of  a  dead  letter. 

Previous  negotiations  ratify  that  assertion. 

Such  are  those  of  October,  1880,  on  board  the  American  corvette 
Lackawanna,  in  which  the  Chilean  plenipotentiaries  assumed,  among 
other  demands  of  minor  importance,  the  cession  of  the  territories 
south  of  the  Pass  of  Camarones  the  payment  of  20.000,000  pesos  by 
Peru  and  Bolivia  together  and  "  the  re'tention  of  Moquegua,  Tacna, 
and  Arica  until  the  obligations  to  which  the  previous  conditions  refer 
shall  have  been  fulfilled,  Peru  binding  hereelf  moreover  not  to  mount 
cannon  at  the  port  of  Arica  tvhe,n  it  shall  he  drlivcred,  or  at  any 
time."  Such  also  ire  the  negotiations  of  the  Balmaceda-Prescotfc 
protocol,  signed  February  11,  1882,  in  Vina  del  Mar,  in  which  the 
minister  of  foreign  relations  pointed  out  as  a  basis  for  peace  (not 
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concurred  in  by  the.  United  States,  which  had  offered  its  good  offices) 
the  same  oession  to  the  south  of  Camarones,  the  payment  of  20,000,000 
pesos  and  the  occupation  of  Tacna  and  Arica  for  10  years  or  the 
longest  time  "  Peru  could  fix  in  the  treaty,"  with  the  obligation  that 
if,  On  the  expiration  of  the  period  stipulated,  such  sum  should  not 
be  paid  "  the  territory  of  Tacna  and  Arica  would  remain  ceded  '  ipso 
facto ' "  and  that  "  if  Arica  should  return  to  the  dominion  of  Peru, 
she  would  remain  unarmed  forever."''  The  same  is  true  of  the  nego- 
tiations in  which  Mr.  Logan  took  part,  in  which,  according  to  the 
memorandum  of  October  18,  1883,  the  Chilean  chancellor  suggested 
the  idea,  disregarded  by  President  Calderon,  of  carrying  out  a 
plebiscite  to  determine  whether  Chile  was  "  disposed  to  pay  10,000,000 
pesos  for  the  territory,  if  the  plehscite  delivered  it  to  Ghile,  and  ex- 
pected to  receive,  in  turn,  10,000,000  pesos  if  the  plebiscite  accorded 
the  territory  to  Peru.,  and  accepted  arbitration  to  establish  whether 
or  not  Chile  had  the  right  to  purchase  the  territory  of  Tacna  and 
Arica  or  had  "  to  occupy  said  territory  in  a  military  sense  for  the 
period  of  15  years,  being  obliged  to  evacuate  it  at  the  end  of  that 
period." 

These  negotiations  bring  into  relief  the  fact  that  Peru  resisted 
always  the  cession,  in  whatever  form,- of  the  territory  of  Tacna  and 
Arica,  and  that  for  the  same  reason  on  accepting  the  decision  by  suf- 
frage in  the  treaty  of  1883,  she  contemplated  the  legal  plebiscite  ac- 
cording to  the  uniform  criterion  of  treaty  makers,  and  not  the  prosti- 
tution of  the  popular  will  which  at  any  time  excesses  may  profane. 
For  this  reason  both  Republics  foresaw,  as  was  foreseen  in  the  previ- 
ous projects,  the  difficulty  that  would  arise  when  these  territories 
should  be  reincorporated  into  Peru. 

Also  the  same  assertion  is  corroborated,  not  only  by  the  declara- 
tions to  Mr.  Larrabure,  in  1884,  of  the  Chilean  negotiator  of  that 
pact,  Mr.  Jovino  Novoa,  but,  laying  aside  all  those  of  extempora- 
neous and  unofficial  character  by  Mrj  Luis  Aldunate,  by  those  laid 
down  in  1883  (the  year  of  the  treaty)  in  the  memorial  of  that  func- 
tionary in  his  capacity  as  minister  of  foreign  relations. 

In  order  not  to  have  a  disguished  cession,  on  August  10,  1892 — ^be- 
fore March  28,  1894,  on  which  date  the  decennial  expired — ^Mr. 
Larrabure  invited  the  plenipotentiary,  Mr.  Vial  Solar,  to  the  elabo- 
ration of  the  protocol  relating  to  the  plebiscite ;  and  the  conferences, 
principally  verbal,  continued  during  an  extended  period  of  years, 
now  verbally,  now  written,  the  same  in  Lima  with  the  agents  of  Chile 
as  in  Santiago  with  the  many  statesmen  who  succeeded  each  other 
in  the  Moneda,  without  anyone  ever  disclosing  that  such  proceed- 
ings were  incongruous. 

Far  from  this,  foreseeing  the  possible  triumph  of  Peru  in  the  ple- 
biscite, Mr.  Lira  asked  a  guarantee  for  the  payment  of  the  in- 
demnity; and  the  Government  of  Chile  maintained  its  proposal, 
always  opposed,  for  the  increase  on  her  behalf  of  some  millions  above 
the  10  indicated,  in  case,  the  fact  having  been  modified,  a  definite 
cession  should  be  agreed  upon. 

In  the  first  clause  of  the  treaty  between  Chile  and  Bolivia  of  May 
18,  1895,  on  the  transfer  of  territory,  Chile  was  obliged  to  cede  to 
Bolivia  the  Provinces  of  Tacna  and  Arica  "^/  she  should  acquire 
them  as  a  result  of  the  plebiscite  which  should  take  place  in  con- 
formity with  the  treaty  of  Ancon ;  "  in  the  third  clause  "  it  is  prom- 
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ised  to  employ  all  her  efforts  in  obtaining  a  definite  property  "  in 
said  territories;  and  in  the  fourth  clause  there  is  a  subsidiary  com- 
promise on  '■'■not  being  able  to  obtain  in  the  plebiscite  or  by  direct 
arrangements  the  definite  sovereignty  of  the  zone  in  which  are  lo- 
cated the  cities  of  Tacna  and  Arica." 

It  is  obvious  that  on  having  agreed  concerning  the  abandonment, 
Chile  did  not  contemplate,  as  m  the  pact  of  1895,  or  in  the  additional 
and  explanatory  protocols  of  December  9  of  the  same  year  and  of 
April  30, 1896,  the  possibility  of  suffrage  in  favor  of  Peru. 

For  this  reason,  ratifying  previous  declarations,  the  minister  of 
foreign  relations  of  Chile  set  forth,, in  his  memorial  of  1894,  that  the 
treaty  of  October  20  "  had  deferred  to  a  later  pact,  consecrated  by  a 
solemn  agreement,  and  of  results  absolutely  uncertain,  the  adjudica- 
tion of  dominion  over  those  territories." 

In  his  turn,  in  his  message  of  1900,  President  Errazuriz  said  that 
"  in  the  treaty  of  peace  the  definite  nationality  of  Tacna  and  Arica 
remains  undecided." 

For  this  reason,  also,  Mr.  Errazuriz  respected  the  international 
compromise  in  the  Billinghurst-Latorre  protocol,  which  the  Senate 
sanctioned;  and  after  summarily  approvmg  of  it,  the  Chamber  of 
Deputies  left  it  in  suspense,  not  because  that  document  rescinded  any 
agreement,  but  so  that  the  Executive  Power  might  initiate  new  dip- 
lomatic proceedings  to  fulfill  the  third  clause  of  the  pact  which 
stipulates  the  plebiscite  by  popular  vote. 

The  deduction  concerning  the  simulated  cession  or  conquest  of  the 
Provinces  of  Tacna  and  Arica — drawn,  not  from  the  text  or  the 
spirit  of  that  treaty,  but  from  inapplicable  European  plebiscites — 
ought,  then,  to  be  dismissed  completely. 

II. 

Nor  is  it  exact,  Mr.  Minister,  that  to  the  Government  of  your  ex- 
cellency should  belong  exclusively  the  designation  of  the  personnel 
which  should  preside  over  the  plebiscite,  whether  in  the  enrollment 
of  electors,  the  reception  of  the  votes,  or  the  rules  of  the  election. 

What  is  the  title  to  the  sovereignty  which  to-day  Chile  alleges  in 
the  Provinces  of  Tacna  and  Arica  ? 

It  certainly  is  not  that  of  occupation,  which  the  law  authorizes 
only  in  respect  to  the  res  nulUus. 

Neither  is  it  that  of  the  bloody  military  advance  during  the  war  to 
which  the  treaty  of  1883  put  an  end,  in  whose  fulfillment  the  army 
evacuated  the  invaded  region,  with  two  exceptions,  one  being  Tara- 
paca  and  the  other  the  Provinces  mentioned. 

On  that  pact  alone  depends  the  title  invoked. 

Its  text  establishes  in  the  third  clause  that  the  territory  of  Tacna 
and  Arica  "shall  remain  in  the  possession  of  Chile,  and  subject  to 
Chilean  laws  and  authorities,  during  the  term  of  10  years,  to  be 
reckoned  from  the  ratification  of  the  present  treaty  of  peace." 

The  exchange  of  ratifications  was  effected  March  28,  1884. 

The  decennial  ended,  in  consequence,  on  the  same  date  in  1894,  and 
Peru  recovered  legally  her  entire  sovereignty,  in  part  suspended. 

For  that  reason  the  minister  of  foreign  relations,  Mr.  Gimenez, 
recalled  in  June,  1893,  to  the  Chilean  plenipotentiary  the  opportunity 
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for  the  return  of  the  Provinces  temporarily  occupied;  then,  on  en- 
countering resistance,  he  proposed  that  the  solution  of  the  case  should 
be  submitted  to  the  judgment  of  a  friendly  government,  and  later,  on 
the  eve  of  the  expiration  of  the  period,  the  Peruvian  plenipotentiary 
in  Santiago,  Mr.  Eibeyro,  presented  again  the  fact  that  the  occupa- 
tion of  those  Provinces  did  not  belong  to  Chile  after  March  28,  1894. 

That  affirmation  is  perfectly  in  accord  with  the  spirit  and  the  letter 
of  the  treatj'. 

The  third  clause  adds  a  continuation  of  the  phrase  written  before : 

This  period  (that  of  10  years)  liaving  expired,  a  plebiscite  will  decide  by 
popular  vote. 

It  is,  then,  when  the  decennial  has  expired — not  within  it — that 
the  plebiscite  should  have  been  held. 

It  is  natural,  in  fact,  that  the  people  should  be  left  free  from  the 
compulsion  which  authorities  animated  by  a  mistaken  zeal  assume 
to  exercise  in  favor  of  their  own  nationality  among  those  to  whom, 
during  a  decennial  interval,  they  ought  to  have  made  efforts  to  render 
more  pleasing  the  administrative  regime  of  ther  occupying  country. 

With  the  termination  of  the  period  ends  that  of  the  conventional 
law  for  whose  enforcement  stipulation  was  made. 

Finally,  there  has  ceased,  for  this  reason,  the  precarious  sovereignty 
of  Chile  in  the  territory  of  Tacna  and  Arica. 

Possession  for  a  period  categorically  defined  is  not  prolonged  or 
renewed  indefinitely  solely,  by  the  free  will  of  the  party  which  enjoys- 
it  against  the  protests  of  the  other  contracting  party. 

With  such  motive,  doubtless,  the  distinguished  predecessor  of  your 
excellency,  Mariano  Sanchez  Fontecilla,  proposed  to  Mr.  Ribeyro, 
among  other  points,  the  following : 

There  is  postponed  until  March  28,  1898,  the  period  of  10  years  accorded  in 
Article  III  of  the  treaty  of  Ancon. 

The  postponement  not  being  granted,  the  Government  of  your  ex- 
cellency ought,  then,  to  return  the  Peruvian  territory,  thus  respecting 
the  aphorisms  of  universal  law,  according  to  which,  at  the  expira- 
tion of  a  term  of  temporary  tenancy,  the  direct  owner  of  a. thing 
recovers  entire  his  dominion. 

It  is  only  with  the  object  of  arriving  at  an  end  and  avoiding  dis- 
trust that,  in  consequence  of  the  refusal  of  Chile,  Mr.  Gimenez  con- 
ceived, as  a  recourse  of  transaction,  the  delivery  of  the  Provinces  to 
a  third  power  designated  by  common  accord,  in  order  that  under  its 
auspices  may  be  verified  the  actuation  and  according  to  its  results  the 
republic  chosen  will  receive  the  Provinces  without  delay. 

If  so  equitable  a  proposal  should  be  made  practicable,  and  there 
should  disappear  with  possession  the  advantages  oi  propaganda  which 
make  the  convocation  of  a  plebiscite  now  valueless,  the  obstacles  would 
have  been  easily  solved  and  there  would  remain  no  ulterior  causes  of 
discontent. 

Neither  do  the  diplomatic  precedents  to  which  your  excellency 
alludes  show  that  plebiscites  have  been  carried  out  under  the  exclusive 
direction  of  the  State  in  whose  advantage  the  suffrage  resulted. 

The  prebiscites  of  1860  in  favor  of  France  were  effectuated,  accord- 
ing to  official  documents,  under  the  fresiderwy  of  the  authorities 
named  hy  the  cedent  King  of  Sardinia. 
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In  the  proclamation  of  that  Monarch  to  the  populations  of  Savoy 
and  Nice  he  told  them,  in  effect : 

In  order  that  nothing  may  impede  the  free  manifestation  of  your  votes,  I 
separate  the  principal  functionaries  of  the  administrative  order  vchich  does  not 
belong  to  your  country  and  replace  them  at  once  by  various  of  your  citizens 
vi^ho  enjoy  general  esteem  and  consideration. 

Said  new  functionaries  expedited,  each  one  in  his  own  locality,  the 
regulations  delivered  certain  municipal  bodies  who  should  form  the 
list  of  citizens  with  right  to  vote,  pass  upon  complaints,  etc. 

The  plebiscite  of  1866  in  favor  of  Italy  was  carried  out  in  con- 
formity with  the  regulation  of  the  annexing  sovereignty  but  under 
the  presidency  of  municipalities  composed  exclusively  of  natives. 

The  French  Deputy,  Gen.  Lebouef,  received,  in  fact,  Venice,  and 
delivered  it  to  a  body  of  notables  presided  over  by  Count  Michiel. 
Victor  Emanuel  then  regulated  the  proceeding,  arranging  that  the 
municipal  representatives  of  the  Provinces  liberated  from  Austrian 
occupation  should  dictate  "  all  convenient  dispositions  in  order  that 
the  manifestation  of  universal  suffrage  should  be  free  and  solemn." 

The  plebiscite  of  1877,  with  result  favorable  to  France,  was  effected 
under  the  f  residency  of  the  cedent  King  of  Sweden,  who  ordered  the 
governor  of  the  island  of  St.  Bartholomew  to  "  make  suitable  arrange- 
ments for  the  voting,"  establishing  the  rules  which  would  have  to  be 
followed. 

.  The  only  conformity  of  these  precedents  is  in  the  modus  oferandi 
before  natives  of  the  locality  subject  to  the  plebiscite;  and  if  they 
were  imitated  there  would  intervene  as  functionaries  only  the  people 
of  Tacna  and  Arica.  • 

But  in  that  which  concerns  the  presidency,  the  examples  are  found 
to  lack  conformity. 

The  renunciation  being  absolute  and  explicit  for  the  ceding  sov- 
ereignty, his  descendants  and  successors  (an  essential  point  contrary 
to  the  treaty  of  Ancon),  it  would  have  been  conceivable  that  it  would 
leave  the  cessionaire  in  complete  liberty.  Nevertheless,  in  two  cases 
out  of  three,  it  is  the  cedent  who  assumes  always,  according  to  said 
official  documents,  the  high  direction  of  the  plebiscite. 

I  have  the  honor  to  assert'  that  the  continuation  of  Chilean  authori- 
ties in  the  territories  of  Tacna  and  Arica,  after  March  28, 1894,  is  pat- 
ently illegal. 

From  what  is  unlawful  no  rights  emanate. 

Then  there  can  not  exist  what  Chile  never  had :  the  right  of  sov- 
ereignty to  preside  over  the  plebiscite,  much  less  to  direct  it  without 
control,  enrolling  the  electors,  receiving  the  votes  for  or  against  her 
aspirations,  scrutinizing  the  elections,  and  announcing  their  result. 

Your  excellency  says  that  "  it  does  not  appear  suitable  "  that  the 
Chilean  authorities  "  on  forming  electoral  boards,  should  give  repre- 
sentation on  them  to  citizens  of  Peruvian  and  other  nationalities." 

Citizens  of  other  nationalities  could  not  be  other  than  impartial  if 
designated  by  our  respective  Governments,  of  common  accord,  to  pre- 
side over  the  elections. 

My  Government,  to  which  in  trut];i  belongs  the  exercise  of  sov- 
ereignty in  the  captured  Provinces,  and  which  does  not  invoke  it  to 
pretend  to  a  simultaneous  role  of  judge  and  party,  does  not  admit, 
Mr.  Minister,  even  in  the  form  of  a  gracious  concession,  the  subordi- 
nate actuation,  a  humiliation,  which,  considering  the  friendly  and 
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conciliating  spirit  of  our  negotiations,  the  undersigned  would  have 
wished  that  your  excellency  might  have  refrained  from  mentioning. 

Although  the  sincere  promises  of  impartiality  which  your  ex- 
cellency has  the  goodness  to  reiterate  do  not  inspire  doubts,  it  suf- 
fices to  remind  you  that  expectations  concerning  Tacna  and  Arica 
exist  not  only  in  Chile  but  in  Peru ;  for  the  same  reason,  according 
to  the  fundamental  precepts  of  justice,  the  only  logical  deductions 
from  this  right,  equal  in  principle,  is  that  the  two  Republics  shall 
have  identical  intervention  and  identical  positive  assurances,  so  that 
the  plebiscite  may  express,  with  the  testimony  of  both,  the  verdict 
of  the  people. 

This  is  the  basis  accorded  in  the  Billinghurst-Latorre  protocol. 

III. 

J 

Permit  me  now,  your  excellency,  to  show  that  there  belongs  only  to 
the  natives  the  right  of  suffrage. 

While  they  are  not  nationalized,  foreigners  retain  their  legal  status 
as  such.  In  order  not  to  lose  their  own  national  ties,  or  to  acquire 
those  of  the  foreign  country,  they  are  deprived  of  political  rights 
in  the  place  of  their  domicile ;  and  on  a  transfer  of  territory,  without 
binding  them  by  any  declaration  whatever,  their  personal  status  re- 
mains the  same. 

The  plebiscite  vote,  in  the  present  case,  is  of  a  very  special  charac- 
ter- Not  only  does  it  make  effective  the  participation  of  the  citizen 
in  the  management  of  public  affairs,  but  particularly  in  the  selection 
of  sovereignty  determined  for  the  territory.  Its  political  quality  is 
sufficient  to  exclude  from  it  all  foreigners,  without  exception,  since 
constitutional  knowledge  dogmatically  deprives  them  everywhere  of 
this  right. 

If  suffrage  is  of  such  a  nature  that  its  exercise  can  not  be  conceded 
to  the  nationals  of  the  countries  interested,  still  less  is  it  possible  to 
pretend  that  it  may  be  bestowed  as  a  privilege  upon  foreigners. 
Tacna  and  Arica  are  Peruvian  Provinces.  Notwithstanding  the  fact 
that  the  citizens  of  Peru,  not  born  in  Tacna  and  Arica,  would  be  de- 
nied the  vote,  this  would  belong  to  the  citizens  or  subjects  of  other 
nations;  and  thus  those  who  might  be  supposed  to  have  no  interest 
in  the  result  of  the  plebiscite  would  be  in  a  better  political  situation 
than  their  compatriots.  The  intelligent  judgment  of  your  excellency 
relieves  me  from  elaborating  upon  the  absurdity  of  such  a  conclusion. 

If  the  plebiscite  is  an  exclusive  right  of  sovereignty,  and  its  devel- 
opment does  not  affect  the  foreign  population,  it  is  obvious  that 
nothing  will  justify  the  intrusion  of  those  guests  in  that  act  of  such 
transcendental  effects  only  for  the  political  group  of  which  they  form 

no  part.  .  .   ^    ,      .   . 

To  concede  them  the  vote  is  to  attribute  to  them  ]oint  dominion, 
equally  with  the  citizens  of  Peru,  over  the  territory  which  tempo- 
rarily they  have  inhabited;  mastery  over  those  who  temporarily  offer 
them  hospitality,  to  the  extent  of  deciding  upon  their  future,  wound- 
ing the  sacred  love  of  country;  it  is  to  authorize  them,  influencing 
thus  in  the  dispossession  and  denationalization  of  the  citizens,  to 
abandon  neutrality,  which  in  every  international  contention  the  most 
trivial  rules  of  right  impose  upon  them. 
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Dr.  Alexander  Alvarez,  technical  consultor  of  the  ministry  now  in 
charge  of  your  excellency,  said  in  one  of  his  publications,  referring 
to  the  foreigners  domiciled  in  Tacna  and  Arica : 

It  Is  a  fundamental  principle  of  civil  and  constitutional  law  of  all  countries 
thiit  in  a  foreign  country  tlie  foreigner  has  no  political  right ;  and  the  suffrage 
as  to  which  of  the  two  contending  countries  a  portion  of  territory  which  is  oc- 
cupied in  a  military  sense  by  one  should  belong  Is  the  highest  manifestation 
of  a  political  right  from  the  international  point  of  view.  Aside  from  this 
reason,  which  is  fundamental,  it  may  even  be  asked  by  what  motive  the  foreign- 
ers would  have  the  right  to  vote  on  a  matter  of  annexation  from  one  country 
to  another.  Because  they  have  possessions  in  those  territories?  That  interest 
only  gives  them  the  right  to  ask  that  their  belongings  be  respected,  and  nothing 
more.  And  from  the  moment  in  which  their  possessions  are  respected,  they 
could  claim  no  right  to  take  part  in  the  suffrage  to  decide  a  question  to  which 
they,  as  foreigners,  have  been  and  ought  to  remain  strangers. 

The  quality  of  being  Chilean  is  not  so  exceptional  as  to  justify  the 
vote. 

In  his  memorial  to  the  Congress  of  1883,  the  root  of  the  pact  of 
Ancon,  the  well-known  statesman  Luis  Aldunate,  after  expounding 
the  influences  of  the  transitory  administration  of  Chile,  added : 

If  all  these  causes  should  induce  the  Inhabitants  of  Tacna  and  ArIca  to  de- 
cide for  Chilean  nationality,  in  that  hypothesis,  which  ought  to  be  considered 
perhaps  the  most  probable,  the  assimilation  of  our  new  nationals  would  be  ac- 
complished beforehand  without  violence  or  abrupt  breaks  and  without  exacting 
more  than  a  simple  rectification  In  the  geographical  map  of  Chile. 

Those  concepts  of  the  minister  of  foreign  relations  which  he  had 
in  Lima  as  delegate  of  the  Government  of  Santiago,  with  the  object 
of  inspiring  arrangements  for  peace,  showed  that  the  voters  induced 
to  "  decide  for  Chilean  nationality,"  the  "  new  nationals,"  were  not 
the  sons  of  the  occupying  Republic,  but  the  Peruvians  whose  "  assimi- 
lation "  was  presumed  as  a  consequence  of  good  administrative  regi- 
men in  the  retained  provinces. 

The  Chilean  citizens  resident  in  these  Provinces  are  as  foreign  as 
the  rest. 

Without  right  in  the  Peruvian  sovereignty,  without  their  personal 
status  being  affected  by  the  result  of  the  plebiscite,  the  circumstance 
of  importing  their  vote  in  behalf  of  Chile,  not  only  a  violation  of 
neutrality  but  an  effective  aid  in  the  act  of  conquest,  makes  even 
more  evident  their  disqualification. 

The  third  clause  of  the  treaty  establishes  that  on  the  expiration  of 
the  period  of  10  years  "a  plebiscite  will  decide  by  popular  vote" 
whether  the  territory  of  the  Provinces  of  Tacna  and  Arica  shall  re- 
main definitely  under  the  dominion  and  sovereignty  of  Chile  or 
whether  it  will  continue  being  part  of  the  Peruvian  territory. 

Your  excellency  is  good  enough  to  suppose  that  the  "  popular  will " 
required  is  that  of  all  the  inhabitants,  including  that  of  the  for- 
eigners who  have  rooted  their  interests  and  established  their  families 
in  the  locality  to  whose  prosperity  they  contribute  with  persevering 
and  fruitful  labor. 

If  the  deduction  from  this  last  observation  were  exact,  this  would 
be  sufficient  for  the  bestowal  of  political  rights  upon  them. 

At  present  such  a  theory  would  infringe  upon  that  of  Chilean 
legislation  which  forbids  them  participation  even  in  municipal 
affairs. 


XACNA  AND  AEIOA.  31 

In  the  foreign  resident,  instability  may  be  presumed ;  the  desire  to 
return  to  the  homeland  whose  ties  have  not  been  broken,  with  the 
new  family  and  the  new  fortune  acquired  while  away. 

For  this  reason  it  is  conceivable  that  in  him  the  conflict  of  a  plebi- 
scite would  produce  an  interest  only  in  his  own  tranquillity  at  what- 
ever cost. 

Who  desires  truly,  whatever  may  be  the  place  of  his  residence,  in 
place  of  peace,  not  present  good  but  that  of  the  future  of  the  rsgioii, 
are  the  natives  themselves  who,  in  its  defense,  by  duty  and  patriotism, 
sacrifice  homes,  family,  and  life. 

Article  1  of  the  constitution  of  Chile  declares  that  its  Government 
is  "  popular." 

It  is  thus  designated  inasmuch  as  its  elections  originate  not  from 
the  union  of  German,  English,  etc.,  inhabitants,  but  of  the  citizens, 
that  is,  of  the  Chilean  people. 

Amplifying  the  statement,  the  text  makes  exact  the  scope  of  the 
designation  in  the  field  of  law. 

There  is  no  reason  for  variation  in  international  law ;  the  more  is 
this  true  in  reference  to  the  plebiscite,  inasmuch  as  the  institution  is 
founded,  I  must  repeat  with  apologies,  on  sovereignty ;  that  is  to  say, 
on  the  people  who  exclusively  constitute  the  nation. 

Thus  the  treaty  makers  teach. 

And  also  the  diplomatic  antecedents  invoked  by  your  excellency 
ratify  it. 

In  the  treaty  of  Turin,  it  is  stipulated  that  for  the  transfer  shall 
be  taken  into  account  "  the  will  of  the  people."  The  regulation  for 
the  plebiscite  in  Nice  is  set  forth  in  article  4 :  "  There  shall  be  ad- 
mitted to  vote  all  those  citizens  who  are  at  least  21  years  of  age,  who 
helong  hy  Mrth  or  origin  to  the  earldom  of  Nice;  and  for  the  action 
in  Savoy  it  sets  forth,  also  in  article  4 :  "  There  shall  be  admitted  to 
vote  all  the  citizens  who  are  at  least  21  years  of  age  torn  in  Savoy  or 
out  of  Savoy,  of  Savoyan  parents  who  inhabit  the  district." 

In  the  treaty  of  Vienna  also  is  stipulated  the  transfer  "  under  con- 
dition of  the  consent  of  the  people  duly  consulted.''''  The  regulation 
for  the  plebiscite  "  in  the  Italian  Provinces  liberated  by  the  Austrian 
occupation  "  sets  forth  in  article  5 :  "On  the  days  designated  for  the 
voting  all  Italians  of  said  Provinces  who  have  completed  21  years." 

In  the  treaty  of  Paris,  likewise,  the  transfer  is  stipulated  "  with  the 
express  condition  of  the  consent  of  the  people  of  St.  Bartholomew," 
and  the  King  of  Sweden  set  forth :  "  Every  man  of  the  population  of 
the  island,  in  the  enjoyment  of  civil  rights  and  having  attained  his 
majority,  can  take  part  in  the  plebiscite."  An  explanation  was  be- 
lieved necessary,  and  it  was  given  as  follows  by  the  minister  of  for- 
eign affairs  of  the  ceding  monarch :  "  The  sense  is,  naturally,  that 
only  Swedish  subjects  may  vote." 

In  all  thpse  regulations,  in  accordance  with  the  treaties  which 
pledged  the  consent  of  the  peoples  or  populations,  there  is  mentioned 
always  the  citizens,  never  foreigners  or  nationals  of.  the  would-be 
annexor.  ,  .      , 

The  analogous  formula  of  "  popular  vote  employed  m  the  treaty 
of  Ancon  could  not,  then,  Mr.  Minister,  be  interpreted  in  a  contrary 
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While  deploring  the  necessity  of  so  doing,  I  have  abused  the  kind 
attention  of  your  excellency. 
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To  me  it  has  seemed  necessary  to  do  it,  in  order  to  place  in  relief 
the  fa.ct  that  the  allegations  of  the  Government  of  Peru  in  this  mat- 
ter are  not  inconsiderate  and  arbitrary,  and  to  the  end  that,  such 
conviction  having  reached  the  mind  of  your  most  excellent  President 
and  of  your'  excellency,  your  rectititude  and  energy  may  pave  the 
way  for  agreement.  These  induce  me  now  to  take  up  next  some  opin- 
ions expressed  in  the  important,  communication  to  which  I  reply. 

Your  excellency  says  to  the  undersigned : 

Your  excellency  knows  well  that  the  treaty  of  1883,  on  leaving  to  be  deter- 
mined by  plebiscite  the  definite  nationality  of  Tacna  and  Arlca,  did  not  ex- 
press what  was  to  be  understoood  by  said  plebiscite,  nor  did  it  fix  the  form  and 
manner  of  Its  execution. 

Naturally  such  omissions  can  not  be  attributed  to  forgetfulness  on 
the  part  of  the  negotiators,  but  to  an  implicit  recognition  that  the 
procedure  agreed  upon  could  not  be  other  than  that  of  the"  plebiscites 
in  the  History  of  International  Law. 

In  previous  paragraphs  there  has  been  defined  the  spirit  and  juridi- 
cal effects  of  the  plebiscite.  I  now  content  myself  with  observing 
that  the  historical  procedure,  to  which  your  excellency  alludes,  shows 
itself  in  two  aspects. 

One  of  these  is  that  of  the  previous  regulation  of  the  modus  oper- 
andi, set  forth  by  the  authority  in  Nice,;  in  Savoy,  in  the  Italian 
Provinces,  and  in  the  island  of  St.  Bartholomew,  as  I  have  shown  in 
detail. 

The  other  is,  sometimes,  at  the  root  of  the  pact  with  the  cedent  sov- 
ereignt3r,  now,  without  interest  in  the  population  or  populations 
which  he  has  explicitly  and  aJb^olMely  dhcmdoned,  manifesting  itself 
in  brutal  coercion  and  fraudulent  maneuvers,  in  order  to  obtain,  at 
whatever  hazard,  the  burlesque  form  of  transfer. 

I  hasten  to  recognize,  Mr.  Minister,  that  the  Government  of  Chile 
does  not  actuate  under  the  latter  aspect  which  would  destroy  the 
prestige  of  the  administration  of  his  excellency,  Mr.  Montt. 

Historical  precedents  center,  then,  around  the  regulatory  aspect, 
also  sometimes  observed,  of  plebiscites,  and  it  is  reasonable  to  sup- 
pose that  it  is  this  aspect  which  the  negotiators  of  the  treaty  of 
Ancon  held  in  view. 

The  words  of  the  worthy  predecessor  of  your  excellency,  Mr.  Luis 
Aldunate,  in  his  memorial  of  the  same  year,  support  such  an  opinion : 

If  the  result  of  the  plebiscite  should  return  the  territorial  region  of  Tacna 
and  Arica  to  the  dominion  of  Peru,  Chile  will  fulfill  her  loyal  and  honorable 
policy  by  respecting  the  decision  of  those  peoples. 

I  take  pleasure  in  declaring,  Mr.  Minister,  that  from  this  point  of 
view,  which  in  truth  resolves  the  principal  difficulties,  I  accept,  with 
small  differences,  the  judgment  of  your  excellency. 

As  your  excellency  has  worthily  emphasized,  we  find  ourselves  in 
perfect  accord  in  the  primary  duty  of  putting  an  end  to  a  situation 
which  has  for  so  long  disturbed  the  harmony  of  our  times. 

For  that  and  previous  considerations,  I  permit  myself  to  invite 
your  excellency  to  continue  the  conferences  until  we  obtain  accord, 
adapting  to  the  disputed  clauses  of  the  Billinghurst-Latorre  protocol, 
which  has  served  us  as  a  basis,  the  positive  precepts  of  the  diplomatic 
antecedents,  in  accordance  with  the  principles  of  law  and  justice. 
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These  principles,' Mr.  Minister,  are  those  which,  among  collective 
bodies,  as  between  men,  silence  immoderate  suggestions  of  the  con- 
veniences, strengthen  with  stable  ties  the  sisterhood  of  the  States, 
and  at  the  same  time  promote,  in  harmonious  concert,  the  aggrandize- 
ment without  blemish  of  each  one  of  them,  satisfying  thus  the  noble 
demands  of  patriotism  and  those  no  less  elevated  of  love  of  humanity 
and  civilization. 

I  am  sure  that,  understanding  it  thus,  the  great  Government  of 
your  excellency  will  be  persuaded  to  render  tribute  to  the  spirit  of 
Pan-American  solidarity  which  to-day  dominates  all  the  nations  of 
our  continent  for  the  just  arrangement  of  the  differences  which 
separate  them. 

I  am  very  pleased  to  repeat  to  your  excellency  the  assurances  of  my 
most  distinguished  consideration. 

G.  A.  Seoane. 

To  His  Excellency  Hon.  Federico  Puga  Borne, 

Minister  of  Foreign  Relations  of  Chile. 


OBSERVATIONS  ON  THE  NOTE  OF  HIS  EXCELLENCY,  MR.  SEOANE. 

The  treaty  of  October  20,  1883,  between  Chile  and  Peru,  known 
as  the  pact  of  Ancon,  put  an  end  to  the  war  between  the  two  countries. 

In  conformity  with  the  terms  of  the  second  article  of  that  agree- 
ment, Peru  ceded  to  Chile,  perpetually  and  unconditionally,  the  Prov- 
ince of  Tarapaca,  and  by  article  3  the  Provinces  of  Tacna  and  Arica 
are  subject  to  our  sovereignty  and,  consequently,  to  our  legislation 
and  authority,  until  a  plebiscite,  which  should  be  celebrated  10  years 
after  the  ratification  of  the  treaty,  should  decide  with  which  of  the 
nations  they  would  be  indefinitely  incorporated.  The  country  to 
which  the  sovereignty  of  those  territories  belonged  would  pay  to  the 
other  10,000,000  pesos  in  Chilean  silver  money  or  the  equivalent  in 
Peruvian  soles. 

A  second  clause  of  the  article  adds  that  a  special  protocol  would 
establish  the  form  in  which  the  plebiscite  would  be  celebrated  and  the 
terms  and  periods  for  the  payment  of  the  10,000,000  of  pesos. 

A  little  before  the  expiration  of  those  10  years  the  chancelleries  of 
both  countries  opened  negotiations  to  reach  an  agreement  on  the 
plebiscite,  without  attaining  that  result. 

In  1901  Peru  withdrew  her  diplomatic  representation  in  Chile 
and  at  the  same  time  directed  a  circular  to  the  foreign  chancelleries, 
in  which  the  charge  was  made  against  our  Government  of  refusing 
to  comply  with  the  pact  of  Ancon. 

The  chancellery  of  Santiago  which,  in  the  course  of  its  negotia- 
tions, sought,  in  the  highest  spirit  of  concilliation,  a  friendly  agree- 
ment with  Peru,  invited  her  in  a  note  dated  March  15, 1905,  to  renew 
diplomatic  relations.  To  avoid  having  the  negotiations  which  might 
be  initiated  become  a  reproduction  of  those  which  had  been  futilely 
carried  on  up  to  that  time,  the  invitation  was  made  with  the  object 
of  procuring  an  agreement  based  on  the  interests  and  convenience  of 
both  Eepublics,  adding  that  "  in  this  field,  which  is  that  of  reality  in 
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the  life  of  the  peoples,  the  agreement  between  Chile  and  Peru  would 
be  immediate,  absolute,  a(nd  lasting." 

The  Government  of  Peru  accepted  the  invitation  and  accredited  a 
minister  plenipotentiary  in  Santiago. 

According  to  the  result  of  the  notes  exchanged  Feburary  18,  and 
March  15,  1905,  between  the  two  chancelleries,  and  of  March  26  and 
May  8, 1908,  between  our  minister  of  foreign  relations  and  the  repre- 
sentative of  Peru,  his  excellency,  Mr.  Seoane,  the  controversy  has 
been  based  on  the  following  points  on  the  part  of  Chile : 

1.  The  negotiators  of  the  pact  of  Ancon,  on  stipulating  that  Tacna 
and  Arica  should  remain  under  the  sovereignty  of  Chile,  pending  a 
plebiscite  to  determine  later  the  definite  nationality  of  those  terri- 
tories, gave  to  this  proceeding  the  vahie  and  force  which  diplomatic 
history' and  international  practice  pointed  out  to  them.  As  states- 
men which  they  were,  they  took  the  plebiscite  formula,  not  in  its 
theoretical  or  juridical  scope,  but  as  the  most  adequate  procedure  for 
the  difficult  circumstances  which  beset  the  Government  of  Peru ;  that 
is  to  say,  a  practical  and  honorable  form  for  facilitating  the  annexa- 
tion of  those  territories,  making  it  acceptable  to  the  popular  senti- 
ment of  the  country  conquered  in  the  contest. 

2.  The  Government  of  Chile,  in  its  desire  to  reach  a  friendly  solu- 
tion with  Peru,  has  manifested,  in  the  whole  course  of  the  negotia- 
tions, its  will  not  to  be  extreme  in  the  exercise  of  the  rights  which  in 
reality  the  treaty  of  Ancon  confers  upon  it  provided  always  that  on 
its  part  the  Government  of  Peru  shall  manifest  itself  disposed  to  an 
arrangement  which,  shall  assure  a  solid  and  durable  peace  and  rees- 
tablish concord  between  the  two  peoples. 

3.  In  the  judgment  of  Chile,  the  best  means  of  securing  these  re- 
sults consists  in  binding  agreements  which  shall  take  into  considera- 
tion mutual  political  and  economic  interests.  One  of  these  agree- 
ments is  the  celebration  of  the  plebiscite  on  a  more  equitable  basi^ 
which  she  proposes,  tending  to  assume  universality  of  suffrage  as 
well  as  impartiality  of  scrutiny,  and  capable,  therefore,  of  giving 
triumph  to  Peru,  if  thus  the  popular  vote  should  decide. 

On  h&r  part  Peru  alleges:. 

1.  That  the  plebiscites  which  history  registers  have  not  the  force 
which  the  Government  of  Chile  assumes ; 

2.  That,  supposing  they  did  possess  this  force,  the  plebiscite  stiput 
lated  in  the  pact  of  Ancon  is  of  a  very  different  nature  from  thos^ 
which  have  been  agreed  upon  up  to  the  present ;  and  that,  in  conse- 
quence, it  should  bi?  complied  with  rigorously.  Therefore  Peru  in- 
tends that  the  plebiscite  shall  not  be  presided  over  by  Chile,  and  that 
only  the  original  Peruvian  inhabitants  of  Tacna  and  Arica  shall 
have  the  right  to  vote.  These  propositions  are  equivalent  on  the 
whole  to  assuming  that  the  operation  of  a  mere  form  which  shalV 
assure  beforehand  the  victory  to  Peru  is  binding. 

3.  That  since  1894,  the  date  on  which  the  plebiscite  should  have 
been  celebrated,  our  country  ceased  to  exercise  sovereignty  over 
Tacna  and  Arica,  converting  itself  into  an  unjust  retainer  of  that 
territory. 

Let  us  examine  each  of  these  points,  which  now  constitute  the 
basis  of  the  discussion  between  Chile  and  Peru,  as  it  appears  from, 
the  communications  quoted.  • 
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Our  minister  of  foreign  relations,  Mr.  Luis  A.  Vergara,  stated  in 
his  note  of  March  15,  1905,  directed  to  the  Government  of  Peru,  the 
following : 

All  the  international  plebiscites  held  within  the  last  two  centuries  have  been 
but  hypothetical  measures  for  the  purpose  of  sanctioning  an  annexation 
already  made,  as  those  called  during  the  French  Revolution,  or  to  attentuate 
an  annexation  or  cession  already  made,  as  those  which  have  taken  place  in  the 
nineteenth  century.  The  result,  as  a  natural  consequence,  has  always  been 
favorable  to  the  annexing  country,  which  never  yet  saw  in  these  plebiscites 
any  discussion  of  its  rights  but  only  a  mere  formality. 

It  is  not  difficult  to  demonstrate,  in  the  light  of  history  and  with 
examples  of  recent  times,  the  exactness  of  this  statement. 

The  idea  of  applying  the  plebiscite  to  territorial  annexations  was 
born  during  the  French  Eevolution  as  a  consequence  of  the  beginning 
of  popular  sovereignty,  proclaimed  at  that  time. 

Understanding,  however,  that  it  was  very  dangerous  to  apply  this 
principle  in  so  resolute  a  maimer  to  the  relations  of  State  to  State, 
the  National  Convention  of  1792  tried  to  reconcile  the  dogma  of  sov- 
ereignty and  the  promises  of  fraternity  and  help  which  the  conven- 
tion itself  had  offered  to  all  nations,  with  the  necessity  and  natural 
aspiration  which  the  French  people  felt  for  enlarging  their  frontiers. 

In  the  manner  of  effecting  the  conciliation,  that  assembly  did  not 
vacillate;  to  the  necessities  of  external  policy  every  principle,  how- 
ever fundamental  it  might  be,  should  be  subordinated. 

From  this  cause  the  idea  of  limiting  the  force  of  the  plebiscite  by 
adopting  various  proceedings,  according  to  the  cases  which  present 
themselves,  arose.  If  the  region  which  was  to  be  annexed  desired  to 
be  united  to  France,  the  plebiscite  should  be  taken  as  a  mere  form ; 
and,  in  a  contrary  case,  the  popular  will  had  to  be  subject  to  that  of 
the  conqueror,  employing,  if  it  were  necessary,  the  coercion  of  armed 
force. 

The  annexation  to  the  French  Kepublic  of  Mce  and  Savoy  is  a 
notorious  example  of  the  first  case.  The  plebiscite  held  after  the  oc- 
cupation of  those  territories  by  the  French  Army  deceived  no  one, 
neither  the  onlooking  countries  nor  the  interested  nations  them- 
selves. According  to  the  expression  of  the  renowned  historian  Miche- 
let,  that  was  not  in  truth  a  conquest  but  a  simultaneous  act  of  fra- 
ternity in  which  two  kindred  peoples  long  separated,  again  met  in 
the  course  of  history,  and  founded  one  State. 

The  countries  on  the  left  bank  of  the  Ehine,  and  above  all,  Bel- 
gium, are  examples  in  the  second  case. 

France  did  not  hesitate  to  annex  by  arms  those  regions  which, 
politically  and  economically,  were  necessary  to  her,  resorting  later  to 
the  plebiscite  as  an  apparent  form  of  respect  to  the  popular  will 
which  went  to  render  more  solemn  the  fact  of  annexation. 

On  the  left  bank  of  the  Ehine,  the  French  commissioners  charged 
with  effecting  the  plebiscite  went  to  painful  extremes  to  falsify  the 
popular  will,  and  even  terrified  the  electors  who  were  obstinate  in 
voting  against  the  transfer  of  sovereignty. 

Analagous  proceedings  were  observed  in  Belgium  after  its  occupa- 
tion by  the  French  Army. 

The  lesson  which  may  be  deduced  from  the  plebiscites  held  during 
the  French  Eevolution  is,  then  suggestive. 
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The  same  governors  who  declared  that  there  could  be  no  acquisi- 
tion of  territory,  above  all  in  consequence  of  a  war,  without  the  con- 
sent of  the  inhabitants,  recognized  in  the  practice  that  it  was  impos- 
sible to  apply  loyally  to  this  rule  when  the  convenience  of  the  con- 
queror exacted  otherwise  a  doctrine  which  Carnot  synthesized  in  1793 
on  declaring  that,  in  the  matter  of  annexations,  there  was  a  princi- 
ple superior  to  the  popular  will :  "  To  prevent  other  people  from  im- 
posing on  us  their  law." 

In  1793  the  Government  of  France  abandoned  recourse  to  plebi- 
scites in  conquests,  not  having  consulted  since  then,  even  as  a  matter 
of  form,  the  will  of  the  inhabitants  of  the  region  which  she  takes 
under  her  sovereignty. 

The  same  thing  occurred  in  the  nineteenth  century,  under  Napoleon 
III.  Neither  France  nor  any  country  submitted  to  popular  vote  the 
numerous  annexations  which  during  this  epoch  were  carried  into 
effect. 

Napoleon  III,  who,  in  the  interior  political  order,  had  appealed  to 
the  plebiscite  to  justify  before  the  world  the  blow  of  the  State  in 
1852,  and  who  had  always  been  presented  as  the  most  unselfish  de- 
fender of  individual  rights  and  the  most  decided  partisan  of  the  prin- 
ciple of  nationality,  succeeded,  by  means  of  his  preponderating  influ- 
ence in  Europe,  in  having  all  Governments  accept  the  institution  of 
the  plebiscite  for  certain  cases  of  change  of  sovereignty,  in  which  he 
took  a  more  or  less  direct  participation. 

Said  institution  has  been  stipulated  since  then  in  the  following 
cases:  Unification  of  the  Italian  States;  annexation  of  Nice  and 
Savoy  to  France ;  annexation  of  the  Lombard-Venetian  Kingdom  to 
Italy ;  of  the  northern  part  of  the  Duchy  of  Schleswig  to  Prussia, 
and  the  retrocession  of  the  island  of  St.  Bartholomew  to  France. 

The  Italian  plebiscites  have  no  practical  importance  from  the 
point  of  view  in  which  we  are  interested.  They  were  only  for  the 
tangible  attestation  of  the  will  of  the  citizens  of  free  States  which 
earnestly  desire  unity  with  Italy. 

Napoleon  III,  who  had  contributed  efficiently  to  the  formation  of 
this  unity,  asked  and  obtained  from  the  King  of  Sardinia,  in  recom- 
pense for  his  services,  the  cession  of  Nice  and  Savoy  to  France. 

In  the  treaty  of  March  24, 1860,  under  whose  terms  the  cession  was 
made,  it  is  stipulated  that  the  cession  shall  be  effected  without  vio- 
lating the  popular  will,  and  that  the  Government  of  France  and  Sar- 
dinia shall  agree  upon  the  best  means  of  estimating  and  proving 
this  will. 

The  plebiscite,  which  was  destined  to  be  a  mere  for^,  was  carried 
out  under  the  direction  of  the  Governor  of  Sardinia,  the  country 
which  exercised  sovereignty  in  the  territory.  And  what  is  more 
worthy  of  note :  In  spite  of  the  dispositions  of  the  pact  of  1860,  there 
was  no  formal  agreement  between  the  French  and  Sardinian  Govern- 
ments on  the  conditions  of  effecting  the  plebiscite,  which  were  fixed 
by  the  agents  of  Sardinia.  In  Savoy  they  were  made  by  the  governor 
general  of  the  Province  of  Chambery,  Dupasc^uier,  under  date  of 
April  7,  who,  in  order  to  save  appearances,  said  that  these  condi- 
tions had  been  established  in  accord  with  the  French  chancellery. 
In  Nice  they  were  by  the  provisional  governor;  and  the  formation  of 
the  electoral  lists  like  the  operation  of  the  vote  were  regulated  by 
recorders  named  by  the  King. 


TACNA  AND  ABICA.  37 

fZr^  right  of  suffrage  was  accorded  only  to  the  original  inhabitants 
of  the  territory  because  they  were  nationals  of  the  country  which  ex- 
ercised the  sovereignty  in  it,  and  because  without  discrepancy  of 
opinion,  they  showed  themselves  decided  partisans  for  annexation 
to  France.  The  best  proof  of  that  is  tliat  the  annexation  was  pro- 
claimed by  an  almost  unanimous  vote. 

The  Lombard-Venetian  Kingdom  was  ceded  to  Italy  also  under  the 
appearance  of  a  consultation  of  the  popular  will. 

By  the  treaty  of  Vienna  of  October  3,  1866,  which  put  an  end  to 
the  war  between  Austria  and  Italy,  Austria  declared  that  she  had 
ceded  to  France  that  Kingdom  (Convention  of  Aug.  24,  1866) ; 
and  that,  the  Emperor  Napoleon  III  having  declared  in  turn  that  he 
was  disposed  to  recognize  the  incorporation  of  this  territory  into 
Italy,  under  condition  of  the  consent  of  the  population  when  duly 
consulted,  the  Emperor  of  Austria  consented  to  the  reunion  to  Italy 
of  the  Lombard-Venetian  Kingdom.  The  evacuation  of  the  ceded 
territory  had  to  be  made  immediately  after  the  signing  of  the 
treaty  of  peace  and  effectuated  according  to  the  decisions  of  the 
special  commissioners  designated  for  the  purpose.  These  agreed 
that  the  cities  and  fortifications  should  be  handed  over  to  the  munic- 
ipalities, who  would  proceed  to  carry  out  the  plebiscite. 

These  conformed,  for  the  purposes  of  that  act,  to  the  regulation 
set  forth  by  the  King  of  Italy,  who  in  reality  had  entered  upon  the 
exercise  of  sovereignty  in  that  region. 

Article  5  of  the  regulation  conceded  the  right  of  suffrage  in  the 
Provinces  liberated  from  Austrian  occupation  to  all  Italians  resident 
there  who  were  21  years  of  age. 

In  this  case,  as  in  the  former  one  of  Nice  and  Savoy,  the  plebiscite 
was  carried  out  under  the  authority  of  the  country  which  exercised 
sovereignty  at  that  time,  and  the  vote  was  granted  only  to  the  na- 
tionals of  the  respective  territory  who  were  the  better  disposed  to 
vote  in  favor  of  annexation.  The  consultation  of  the  popular  will 
was,  then,  pro-formula,  and  resulted  almost  unanimously  in  the  sense 
of  reincorporation  of  the  Lombard-Venetian  Kingdom  into  Italy. 

The  treaty  of  Prague  of  August  23,  1866,  which  put  an  end  to  the 
war  between  Austria  and  Prussia,  stipulated  that  Austria  should 
cede  to  Prussia  its  rights  over  the  Duchies  of  Schleswig  and  Hol- 
stein,  which  both  countries  had  won  from  Denmark ;  and  added  that 
if  the  inhabitants  of  the  northern  districts  of  Schleswig,  by  free 
suffrage,  should  manifest  their  desire  to  be  reunited  to  Denmark  they 
should  be  ceded  to  that  country.  ,      ,    .  «  xr 

This  clause  was  inserted  out  of  deference  to  the  desires  of  Napo- 
leon III ;  but  the  thought  that  it  would-be  fulfilled  was  not  seriously 
entertained.  The  consultation,  duly  made,  would  have  given  a  result 
favorable  to  the  annexation  to  Denmark,  the  population  in  the  dis- 
trict where  the  plebiscite  should  be  held  being  Danish.  But  Bis- 
marck declared  more  than  once  that  this  consultation  was  useless,  be- 
cause in  case  of  the  decision  being  adverse  to  Prussia,  the  military 
front  and  external  security  of  his  country  would  be  affected,  and  this, 
in  his  judgment,  could  not  in  any  case  be  dependent  upon  a  popular 

On  January  12,  1867,  Prussia  dictated  the  form  for  the  incorpora- 
tion into  her  sovereignty  of  the  two  duchies,  without  making  the  ex- 
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ception  or  condition  which  the  treaty  of  Prague  established  in  favor 
of  the  inhabitants  of  northern  Schleswig. 

By  the  treaty  of  Vienna  of  October  11,  1878,  between  Austria  and 
Prussia,  that  disposition  relative  to  the  plebiscite  was  left  without 
effect,  it  being  declared  that  this  was  done  "  in  view  of  the  difficulties 
which  opposed  the  realization  of  the  principle  established  in  article  5 
of  the  treaty  of  Prague."  Such  historical  incidents  referring  to  the 
annexation  to  Prussia  of  Schleswig  and  Holstein  are,  by  the  form  in 
which  they  have  been  produced  and  the  importance  of  the  coun- 
tries which  have  taken  part  in  these  negotiations,  of  greater  import- 
ance in  international  practice. 

Two  great  powers,  Prussia  and  Austria,  established  a  precedent 
which  marks  the  course  in  the  attitude  of  nations  in  cases  where  dis- 
agreements and  conflicts  relative  to  the  fulfillment  of  any  of  the 
clauses  of  a  treaty  solemnly  signed  and  ratified  occur.  Before  the 
harmony  and  general  convenience  of  peoples,  and  in  the  presence  of 
more  effective  and  enduring  interests,  the  clauses  agreed  to  (that  of 
the  plebiscite  in  this  case)  are  left  without  effect  by  common  accord 
when  their  fulfillment  is  not  easy  and  liable  to  be  accompanied  by 
unrest  or  outbrea'ks. 

After  the  fall  of  Napoleon  III,  only  once  has  a  plebiscite  been 
stipulated  for  the  purpose  of  deciding  on  territorial  annexation,  and 
that  had  for  its  object,  the  same  as  in  other  cases,  to  solemnize  the 
fact  of  annexation. 

By  the  treaty  of  August  10,  1877,  Sweden  returned  to  France  the 
island  of  St.  Bartholomew,  previously  consulting  the  will  of  the  in- 
habitants. By  royal  order  of  the  King  of  Sweden  to  the  governor  of 
,the  island,  dated  August  17  of  t'hat  year,  he  was  charged  to  proceed 
to  the  celebration  of  the  plebiscite  in  the  form  which  he  should  deter- 
mine, all  inhabitants  who  had  reached  their  majority  and  were  in  the 
enjoyment  of  their  civil  rights  being  able  to  participate  in  the  voting. 
In  defining  their  civil  rights,  the  minister  of  foreign  relations  of 
Sweden  in  a  telegram  to  his  legaition  in  Paris  of  September  5,  said: 

*     '^     *     It  is  well  understood  that  the  Swedish  subjects  alone  can  vote. 

In  that  case,  as  in  the  previous  ones,  the  plebscite  was  arranged 
and  effected  under  the  exclusive  authority  of  the  country  which  exer- 
cised sovereignty  over  the  territory,  the  right  of  suffrage  being 
granted  only  to  the  citizens,  in  deference  to  the  fact  that  they  were 
nationals  of  that  country  and  that  it  was  known  that  they  wished  to 
vote  in  favor  of  annexation  to  France,  as  is  shown  by  the  circum- 
stance that  of  352  voters  only  one  was  contrary  to  this  result. 
*  *  *  *  *        ■         *  * 

Various  important  consequences  may  be  deduced  from  the  history 
of  international  plebiscites  in  the  nineteenth  century,  all  of  which, 
contrary  to  those  of  the  French  Revolution,  have  been  carried  out 
without  any  violence  whatever. 

The  first  is  that,  when  that  proceeding  was  stipulated,  it  has  been 
only  a  form,  to  justify  by  the  appearance  of  a  popular  vote  the  trans- 
fer of  territory  agreed  upon  feforehand. 

Another  consequence  is  that  the  operation  of  the  plebiscite,  as  an 
act  of  sovereignty,  was  effected  always  under  the  exclusive  direction 
of  the  country  which  exercised  sovereignty  over  the  ceded  territory, 
the  Government  of  this  country  being  the  one  which  arranged  by 
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itself  alone  the  conditions  for  the  celebration  of  the  plebiscite,  al- 
though the  stipulation  was  that  it  should  be  arranged  by  common 
accord. 

In  order  that  the  voting  may  be  carried  on  freely  and  appear  char- 
acterized as  the  popular  will,  the  right  of  voting,  in  spite  of  the  fact 
that  it  was  stipulated  that  it  would  be  granted  to  all  the  inhabitants 
of  the  region,  was  conceded  only  to  the  citizens  who,  besides  being 
nationals  of  the  State'  which  gave  them  this  right,  were  by  their  his- 
torical antecedents  decided  partisans  in  favor  of  the  territorial 
transfer. 

Finally,  in  case  it  is  known  beforehand  that  the  plebiscite  will  give 
an  unfavorable  result  to  the  country-  which  exercises  the  sovereignty, 
the  act  has  not  been  carried  out,  leaving  then  without  effect,  by  com- 
mon consent,  the  agreement  to  which  they  had  bound  themselves. 

By  such  antecedents  it  is  that  statesmen  and  publicists  consider  the 
institution  of  the  plebiscite  as  an  accessory  form,  destined  to  save  ap- 
.pearances,  as  the  external  ratification  of  the  act  officially  agreed  upon 
by  the  chancelleries. 

None  of  the  statesmen  of  the  nineteenth  century  who  have  ruled  the 
destinies  of  great  nations  has  had  the  candor  to  confide  to  the  chances 
of  an  unconditional  plebiscite,  with  uncertain  results,  the  definite 
sovereignty  of  a  territory  which  ought  to  be  incorporated  into  his 
country  by  the  unescapable  force  of  events  or  by  political  and  mili- 
tary exigencies  which  nations  can  not  always  lay  aside  without  com- 
'protoising  their  safety  and  tranquility. 

His  excellency,  Mr.  Seoane,  pretends  that  the  history  of  plebiscites 
does  not  form  precedents,  because  in  those  acts  fraudulent  manipula- 
tions have  always  been  produced,  causing  the  repeated  triumph  of 
the  annexor,  and  that  the  plebiscite  of  free  choice,  such  as  the  public 
law  contemplates,  is  not  invalidated. 

This  affirmation  is  inexact  because  in  the  three  plebiscites  held  in 
the  nineteenth  century  the  popular  will  was  not  prostituted,  the 
"•triumph  of  the  country  granting  the  cession  being  due  to  those  to 
whom  the  right  of  suffrage  was  given. 

The  plebiscite  of  free  choice,  to  which  Mr.  Seoane  alludes,  does  not 
exist  as  an  international  political  institution.  The  nations  never  have 
accepted  it  seriously.  In  the  conference  of  London  of  1864  all  the 
;great  powers  there  represented  manifested  themselves  opposed  to  it. 
And  if,  in  the  field  of  theory,  the  plebiscite  doctrine  has  been  sus- 
■^tained  by  some  publicists,  it  is  to-day  completely  abandoned. 

No  other  institution  of  J)lebiscite  is  known,  then,  than  that  which 
■diplomatic  history  registers,  according  to  which  in  all  the  docu- 
ments in  which  the  popular  will  is  mentioned  as  a  Condition  of  trans- 
ifer  of  territory,  it  is,  the  cession  being  agreed  upon  beforehand,  with 
the  characteristics  of  an  act  consummated. 

Even  Mr.  Seoane  sees  himself  later  obliged  to  recognize  that  this, 
in  reality,  is  the  true  force  of  the  situation. 

Understanding,  moreover,  the  true  object  of  the  plebiscites,  and 
that  his  affirmations  have  no  historical  basis,  he  assumes  to  explain 
those  precedents  in  the  manner  most  favorable  possible  to  the  cause 
of  his  country.  He  says  that  the  precedents  are  indecisive  in  regard 
to  the  authority  which  shall  preside  over  the  carrying  out  of  the 
plebiscite,  and  then^  in  two  of  the  three  cases  which  have  occurred, 
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it  has  been  that  of  the  cedent  country ;  and  that,  in  regard  to  those 
called  to  exercise  the  right  of  suffrage,  they  have  always  been  the 
original  inhabitants  of  that  portion  of  territory  transferred. 

In  order  to  arrive  at  these  deductions  he  has  had  to  confound  the 
mere  material  realization,  we  might  say,  of  this  voting  with  its  true 
political  force. 

The  only  explanation  which  the  publicists  give,  and  the  only  one 
possible,  in  harmony  with  the  principles  of  public  law,  concerning 
the  country  which  has  charge  of  the  direction  of  the  plebiscite,  is 
that  that  country  has  not  proceeded  in  its  character  of  a  cedent,  ex- 
cept by  exercising  actual  sovereignty,  and  by  suffrage  being  one  of 
the  fundamental  attributes  of  that  right. 

Even  Mr.  Seoane  charges  himself  with  giving  us  the  proof  of  that 
assertion. 

He  maintains  that  the  precedents  are  not  uniform,  since  in  two  of 
the  cases  which  have  occurred,  the  operation  was  put  into  effect  under 
the  direction  of  the  cedent  country,  and  in  the  other  (the  case  of  the 
Lombard- Venetian  Kingdom)  under  the  cessionaire  country;  and, 
moreover,  that  in  those  two  cases  there  was  a  lack  of  logic  on  the  part 
of  the  cedent  country,  since  if  the  transfer  was  agreed  upon,  the  di- 
rection of  the  plebiscite  should  have  been  left  to  the  cessionaire 
country. 

But  if  we  examine  the  precedents  in  due  form,  a  contrary  conclu- 
sion is  reached,  which  is  that  they  have  been  uniform,  and  that  thei 
supposed  want  of  logic  is  perfectly  explicable  and  justifiable.  There 
is  uniformity  because  in  the  three  cases  of  plebiscites  which  have 
been  held  they  have  been  effected  under  the  direction  of  the  country 
which  exercised  the  actual  sovereignty.  And  the  supposed  want  of 
logic  does  not  exist,  because  a  State,  in  spite  of  the  fact  that  it 
might  consent  to  the  transfer  of  its  territory,  could  not  abdicate  its 
sovereignty  before  the  cession  was  consummated. 

The  right  of  suffrage,  in  its  turn,  has  been  granted  to  the  natives 
of  the  region  for  the  cause  already  stated,  and  not  for  the  reasons 
which  his  excellency  Mr.  Seoane  judged  convincing. 

II. 

If  by  the  treaty  of  peace  Peru  placed  under  the  sovereignty  of 
Chile  the  Provinces  of  Tacna  and  Arica,  stipulating  moreover  that  a 
plebiscite  should  decide  the  definite  nationality  of  that  territory,  it  is 
logical  to  suppose  that  the  negotiators  of  the  pact  for  some  reason 
thought  of  the  procedure  in  the  form  in  which  the  history  of  the 
institution  presents  it. 

The  truth  deduced  from  the  events  of  the  war  of  the  Pacific,  and 
the  truth  from  the  various  negotiations  of  peace  which  preceded  the 
treaty  of  1883,  prove,  without  doubt,  that  the  plebiscite  intended  was 
of  the  same  character  as  those  of  its  kind;  that  is,  a  chosen  means 
for  facilitating  for  the  Government  of  Peru  the  celebration  of  peace, 
proportioning  to  her  a  form  which  would  permit  her  to  accept  the 
demand  of  our  country  for  the  cession  of  Tacna  and  Arica,  without 
wounding  the  national  feeling. 

The  first  negotiations  took  place  in  October,  1880,  on  board  the 
United  States  corvette  Lackawanna^  in  the  presence  of  two  repre- 
sentatives of  that  Government,  which  intervened  as  mediator,  and 
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some  time  before  the  war  reached  its  end ;  that  is  to  say,  long  before 
the  allied  military  forces  would  have  found  it  impossible  to  oppose 
an  effective  resistance  to  Chilean  arms. 

In  those  conferences  our  representatives  exacted,  as  conditions  es- 
sentkd  to  peace,  among  others,  the  cession  to  our  country  of  the  terri- 
tories which  extended  to  the  south  of  the  Valley  of  Camarones,  or 
Tarapaca,  on  the  part  of  Peru;  payment  to  Chile  by  Peru  and  Bo- 
livia combined  of  20,000,000  pesos ;  "retention  on  the  part  of  Chile  of 
the  territories  of  Moquegua,  Tacna,  and  Arica,  until  all  the  obliga- 
tions of  the  treaty  are  fulfilled;  and,  finally,  an  obligation,  on  the 
part  of  Peru,  never  to  arm  the  port  of  Arica,  which  should  have  an 
exclusively  commercial  character. 

The  representative  of  Peru,  having  manifested  that  the  cession  of 
any  part  whatever  of  her  territory  was  wholly  unacceptable  to  his 
Government,  because  such  a  basis  of  arrangement  would  be  repudi- 
ated by  the  public  opinion  of  his  country ;  and  the  representatives  of 
Chile  having  stated  that  the  conditions  of  peace  could  not  be 
abridged,  the  conferences  came  to  an  end. 

Belligerent  operations  then  continued  in  various  campaigns,  all 
favorable  to  the  army  of  Chile,  and  giving  as  a  result  the  occupation 
of  Lima,  the  complete  destruction  of  the  military  forces  of  Peru  and 
the  absence  in  that  country  of  a  stable  and  regularly  constituted 
Government. 

Chile,  without  taking  advantage  of  the  victory,  could  then  im- 
pose in  justice,  for  the  celebration  of  peace,  conditions  more  rigorous 
than  before,  which  would  compensate  her  for  the  prodigious  sacri- 
fices of  all  kinds  occasioned  by  the  war,  and  which  would  assure 
her  for  the  future  a  military  frontier  in  the  north. 

The  demands  of  our  country  were  clearly  set  forth  m  the  follow- 
ing paragraph  of  the  circular  of  May  26, 1901,  directed  by  the  Peru- 
vian Government  to  the  chancelleries  of  Europe  and  America,  giv- 
ing account  of  the  motives  which  induced  her  to  sever  her  relations 
with  our  country : 

The  victories  which  afterwards  (October,  1880 — conferences  on  the  Laclca- 
wanna)  Chile  attained  awoke  greater  ambitions;  and  a  year  later,  1881,  the 
cession  of  Tacna  and  Arica  was  presented  as  a  condition  sine  qua  non  of  peace. 
In  the  negotiations  which  were  opened  during  the  following  years. 

"Without  the  concourse  of  her  ally  of  1879,  or  of  a  mediator  as  in 
1880  and  1882,  Peru,  being  unable  to  continue  with  success  the  hos- 
tilities, had  to  resign  herself  to  consent  to  the  unescapable  territorial 
sacrifices  which  she  had  until  then  resisted. 

The  assembly  of  Cajamarca,  having  vested  Gen.  Iglesias  with  the 
character  of  president  regenerator  of  Peru,  and  commending  to  him 
the  prompt  celebration  of  a  treaty  of  peace,  concentrated  its  forces 
on  making  the  territorial  dismemberment  in  a  form  which  would 
not  wound  the  sentiment  of  the  citizens,  a  point  in  which  the  Chilean 
Government  coincided,  with  the  object  of  securing  to  the  new  Peru- 
vian President  the  support  of  opinion,  and  securing  thus  the  celebra- 
tion of  a  durable  peace. 

The  Chilean  plenipotentiaries,  statesmen  as  they  were,  sought  a 
form  which  would  reconcile  the  demands  which  our  country  consid- 
ered could  not  be  mitigated  with  the  susceptibilities  of  Peruvian 
patriotism.    This  consisted  in  asking  the  direct  and  unconditional 
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cession  of  Tarapaca,  which  already  opposed  no  resistance,  and  the 
indirect  cession  of  Tacna  and  Arica — ^the  diteCt  was  resisted  even  in 
the  form  of  a  sale — ^by  a  procedure  ajipropriate  to  the  situation, 
which  it  was  not  difficult  to  find  in  the  history  of  the  plebiscite. 

The  plebiscite,  in  effect,  would  permit  the  public  opinion  of  Peru 
to  entertain  the  hope  that  the  territories  of  Tacna  and  Arica  would 
remain  only  temporarily  under  our  sovereignty ;  and  that,  the  period 
of  10  years  having  expired,  the  vote  of  me  citizens  of  that  region 
would  restore  them  to  their  former  nationality. 

On  its  part,  the  Government  of  Chile  cbnsideted  that  period  would 
suffice  for  that  opinion  to  become  convinced  that  those  Provinces 
should  remain  definitely  incorporated  in  our  6ountry,  without  pleb- 
iscite or  by  means  of  a  mere  form. 

Gen.  Iglesias  signed,  on  the  10th  of  May,  1883,  a  preliminary  com- 
promise in  which  were  established  the  conditions  tinder  which  he 
was  disposed  to  subscribe  to  peace,  in  conformity  with  the  formula 
of  the  Chilean  pleniipotentiaries. 

In  this  same  historic  moment,  the  majority  of  the  Peruvian  people 
pronounced  themselves  openly  in  favor  of  the  Iglesias  administra- 
tion, which,  in  fact,  meant  the  acceptation  of  preliminary  bases. 
Chile,  then,  lent  her  pecuniary  and  military  aid  to  consolidate  the 
new  Government;  and,  this  result  attained,  the  pact  of  peace  was 
signed  on  October  20  of  the  same  year,  which  was  only  a  reproduc- 
tion of  the  conditions  expressed  in  the  act  of  May  10. 

This  is,  then,  succinctly  stated,  the  logical  explanation  of  the  reason 
for  the  stipulation  of  the  plebiscite  for  Tacna  and  Arica,  and,  at  the 
same  time,  the  explanation  of  the  object  for  which  it  was  invoked. 

It  is  not,  consequently,  as  asstimed  by  Peru,  on  account  of  her  re- 
sistance to  the  cession  of  Tacna  and  Arica  that  Chile  desisted  from 
her  purpose  to  annex  those  Provinces  and  consent  to  bind  herself 
in  all  seriousness  to  a  plebiscite,  without  precedents  in  the  history 
of  diplomacy. 

It  would  have  been  stupidity  on  the  part  of  the  Chilean  negotia- 
tors had  they,  their  country  considering  that  territory  as  an  indis- 
pensable pledge  of  peace  in  future,  renounced  the  purpose  of  acquir- 
ing its  sovereignty  only  in  view  of  a  merely  passive  resistance  by  the 
Peruvian  representatives. 

A  procedure  different  from  that  of  the  plebiscite,  but  with  an 
analogous  object,  had  been  employed  by  our  chancellery  a  little  after 
the  pact  of  Ancon,  for  'the  purpose  of  minimizing  the  resistance 
which  Bolivia,  ally  of  Peru  in  the  war,  opposed  to  ceding  the  sea- 
coast  of  her  territory,  which  was  necessarv  to  us  in  order  to  avoid 
brealring  continuity  with  the  Province  of  Tarapaca. 

On  April  4,  1884,  an  indefinite  treaty  of  trute  was  signed,  which, 
given  its  stipulations,  was  rather  a  treaty  of  peace.  By  article  2  of 
said  pact,  Bolivia  left,  herself  fixing  the  tespective  boundaries,  her 
seacoast  territory,  occupied  then  by  our  arms,  under  the  sovereignty 
of  Chile. 

Since  the  celebration  of  this  treaty,  no  one  has  doubted,  either  ih 
'Chile  or  Bolivia,  that  the  mentioned  'zbne  was  destined,  in  reality,  to 
remain  incorporated  indefinitely  in  our  territory.  On  this  hypothe- 
sis all  subsequent  negotiations  by  Bolivian  statesmen  for  a  definite 
treaty  of  peace  tend  only  to  obtain  a  pott  on  the  Pacific,  an  aspira- 
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tion  which  Chile  always  respects,  but  which  she  could  never  satisfy 
because  its  realization  would  leave  ovir  territory  without  continuity. 
The  governing  Bolivians,  as  experienced  politicians,  on  negotiat- 
ing the  treaty  of  peace  of  October  '20,  1904,  expressly  recognized  the 
annexation  of  that  territory  to  our  country,  as  being  on  that  date  an 
act  consummated. 

******* 

Not  only  did  the  negotiations  which  preceded  the  treaty  of  Ancon 
assume  that  the  plebiscite  was  a  means  employed  to  attain  dis- 
guisedly  the  sovereignty  of  Tacna  and  Arica,  but  also  the  very  edit- 
ing of  the  pact  and  other  circumstances  confirmed  it. 

Article  3  of  the  treaty  bears  a  singular  analogy  to  the  stipulations 
for  plebiscite  contained  in  the  treaties  of  Turin  of  1860,  and  of  Paris 
of  1877,  which,  as  we  have  said,  signify  simple  forms  of  territorial 
cession. 

The  first  of  these  treaties  says  in  effect : 

.  It  Is  understood  that  reunion  will  be  effected  without  any  restraint  upon  the 
will  of  the  people,  and  that  the  Governments  of  the  Emperor  of  France  and 
of  the  King  of  Sardinia  will  arrange  as  soon  as  possible  the  best  means  of  esti- 
mating and  registering  the  expressions  of  that  will. 

And  the  treaty  of  Paris : 

*  *  *  that  retrocession  is  made  under  the  express  condition  of  the  consent 
o:f  the  population  of  St.  Bartholomew,  and  en  outre,  under  the  conditions  enu- 
merated in  a  special  protocol  which  will  be  attached  to  the  present  treaty  and 
considered  as  forming  an  integral  part  of  it. 

The  treaty  of  Ancon  establishes  in  its  turn  in  part  2  of  article  3 : 

A  special  protocol,  which  will  be  considered  as  an  integral  part  of  the  pres- 
ent treaty,  will  establish  the  form  in  which  the  plebiscite  ought  to  take 
place    *     *    *    etc. 

The  simple  reading  of  these  antecedents  dispenses  with  further 
comments  and  reasoiiings. 

On  the  other  hand,  if  the  plebiscites  of  1883  should  have  been 
agreed  upon  in  all  seriousness,  its  iiegotiators  would  have  given  it 
elxpress  and  formal  definiteness;  or  would  have  fixed  in  the  pact 
itself  the  conditions  for  celebrating  the  plebiscite;  or  vvonld  haVe 
referred  to  another  protocol  signed  together  with  the  principal  con- 
vention, as  was  done  for  certain  matters  in  the  treaty  of  Vienna  of 
October  3, 1866  (Art.  VII)  and  thetren'ty  of  Paf  is  of  August  10, 1877 
(Art.  I) :  or,  finally,  they  would  have  deterinined,  at  least,  the 
means  of  resolving  the  difficulty  which  could  have  been  presented 
with  the  motive  of  discussing  the  later  protodol.  And  the  reason  is 
evident :  The  negotiators,  knowing  that  on  the  hypothesis  which  we 
discuss,  there  would  eXist  interests  opposed  and  entirely  iri'econ- 
cilable  between  both  countries,  knew  before  hand_  by  that  fact  alone 
'that  by  not  adopting  at  once  any  of  the  means  before  indicated  they 
inade  impossible  all  subsequent  agreement. 

And  it  should  not  be  said  that  in  this  the  negotiators  were  guilty  of 
an  Oversight  because,  precisely,  in  the  pact  itself  and  for  other  mat- 
"ters  of  less  interest,  are  fouiid  laid  down  different  measures  which 
we  here  indicate.  Thus,  in  articles  4  to  8  the  rights  and  obligations 
of  Chile  are  minutely  regulated  with  respect  to  the  sale  of  1,000,000 
t6ns  of  gu'ano ;  in  8,  the  obligations  which  may  be  contracted  with 
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respect  to  the  credits  which  affect  the  ceded  territories  are  limited ; 
in  articles  9  and  10  the  exploitation  of  guano  in  the  Lobos  Islands  is 
regulated;  and  11  determines  the  mercantile  relations  between  both 
countries.  Moreover,  in  a  complementary  protocol,  signed  the  same 
day  as  the  principal  pact,  matters  relating  to  the  Chilean  Army  of 
occupation  are  established;  and,  finally,  article  12  of  the  treaty  es- 
tablishes that  the  indemnities  which  shall  be  given  by  Peru  to  the 
Chileans  who  have  suffered  damage  on  account  of  the  war  shall  be 
determined  by  an  arbitration  tribunal  in  the  form  indicated  in  that 
article  itself. 

So  then  the  omission  which  we  note  with  respect  to  the  protocol 
relating  to  the  plebiscite  is  deliberate,  and  can  not  be  explained  ex- 
cept as  an  explicit  recognition  that  the  plebiscite  stipulated  was  of 
the  same  nature  and  had  the  same  object  as  the  others  registered  in 
the  history  of  international  law. 

In  corroboration  also  of  what  we  say  is  the  circumstance  that  ar- 
ticle 3  itself  of  the  pact  of  1883,  which  stipulated  the  plebiscite,  did 
not  leave  for  the  subsequent  protocol  but  fixed  itself  the  sum  which 
the  nation  which  should  be  definite  sovereign-  of  the  territory  should 
pay  to  the  other. 

The  economic  situation  of  Peru  at  that  date,  and  that  which  the 
negotiators  could  foresee  10  years  afterwards,  which  would  make 
impossible  certainly  the  payment  of  10,000,000  pesos,  establishes  the 
belief  that  they  deemed  it  fitting  to  determine  in  1883  (and  not  to 
allow  that  it  should  run  the  same  risk  as  the  conditions  of  the  cele- 
bration, of  the  plebiscite)  the  amount  which  Chile  should  pay  to  Peru 
for  the  simulated  cession  of  Tacna  and  Arica. 

There  is  still  another  consideration,  as  much  or  more  decisive  than 
the  others.  In  1880,  in  the  conferences  on  board  the  corvette  Lacka- 
wanna, Chile  proposed  as  one  of  the  essential  conditions  for  the  cele- 
bration of  peace  that  Peru  should  promise,  after  the  return  of  the 
port  of  Arica,  not  to  fortify  it  at  any  time.  It  would  be  truly  incom- 
prehensible that  three  years  afterwards,  in  1883,  when  Chile  was 
master  of  the  situation,  she  should  have  renounced  this  demand, 
which  she  considered  always  as  irrevocable. 

The  lack,  then,  of  this  demand  in  the  pact  of  Ancon  could  not  be 
satisfactorily  explained  if  it  were  not  admitted  that  Chile  consid- 
ered that  the  treaty  assured  her  definitely  of  the  sovereignty  of  the 
provinces  mentioned. 

Finally,  the  parliamentary  and  public  opinion  of  our  country  give 
to  the  pact  of  Ancon  the  force  which  in  reality  it  had  in  the  concep- 
tion of  its  negotiators. 

The  parliamentary  minority  of  1883,  which  maintained  a  tenacious 
resistance  to  the  Government,  did  not  wish  to  let  pass  without  ob- 
servation an  act  of  so  transcendant  importance  and  prestige  for  the 
administration  of  Santa  Maria,  and  made  some  criticisms  of  the 
treaty  of  peace ;  but  not  one  of  them  turned  upon  the  question  of 
Tacna  and  Arica.  "That  objection,"  said  Luis  Aldunate,  one  of  the 
negotiators  of  the  pact  in  his  character  as  minister  of  foreign  rela- 
tions, "would  have  appeared  senseless  in  that  epoch  in  which  no  one 
doubted  for  a  single  instant  that  giving  to  Chile  possession  of  these 
provinces  was  synonymous  with  giving  her  dominion  over  them." 
(The  treaties  of  1883-84.    Santiago,  1900,  p.  215.) 
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III. 

So  penetrated  is  his  excellency,  Mr.  Seoane,  with  the  idea  that  it  is 
impossible  for  an  impartial  spirit  to  see  in  the  plebiscite  stipulated 
in  the  treaty  of  Ancon  an  agreement  of  the  same  nature  as  others  of 
the  kind  that,  in  his  note  of  May  8  of  the  present  year,  he  di votes 
himself  by  preference  to  proving  that  the  nature  of  this  pact  is  not 
the  same  as  other  agreements  for  plebiscites  celebrated  in  Europe. 

He  founds  his  reasoning  on  the  history  of  the  negotiations  of  the 
pact  of  1883  and  on  the  procedures  which  since  1892  have  been  car- 
ried out  between  the  two  (governments  for  establishing  a  basis  for 
the  celebration  of  the  plebiscite ;  on  the  other  circumstance  that  said 
pact  does  not  expressly  stipulate  cession,  as  analagous  agreements 
have  done;  and  on  the  circumstance,  also,  contrary  to  other  like 
agreements,  that  the  appeal  to  the  popular  will  would  not  be  made 
immediately  but  10  years  afterwards. 

In  respect  to  the  first  argument,  we  have  already  sufficiently  demon- 
strated that  the  negotiations  referred  to  and  the  military,  political, 
and  economic  situation  in  Peru  in  1883  establish  precisely  the  con- 
trary to  that  which  His  Excellency  Mr.  Seoane  assumes. 

As  to  the  negotiations  which  since  1892  have  been  carried  into  ef- 
fect between  the  two  Governments  for  agreeing  upon  a  basis  for  a 
celebration  of  the  plebiscite  they  prove,  as  we  shall  see  further  on, 
not  that  Chile  has  not  seen  in  this  pact  a  cession,  but  only  that  she 
has  not  wished  to  allege  one ;  that  is  to  say,  that  in  the  course  of  said 
negotiations  Chile  has  never  assumed,  as  she  does  not  assume  now,  to 
emphasize  her  rights,  wounding  the  national  sentiment  of  Peru.  Al- 
ways, on  the  contrary,  she  has  been  most  solicitous  in  her  pains  to 
arrive  at  that  result  by  means  of  a  sincere  and  friendly  agreement, 
proposing  to  the  Chancellery  of  Lima  that  she  should  renounce  the 
celebration  of  the  plebiscite  or  that  this  should  be  effected  on  equit- 
able bases,  in  which  she  has  faith,  but  which,  nevertheless,  are  capable 
of  giving  the  triumph  to  Peru. 

It  is  not  strange,  then,  nor  a  matter  for  wonder,  as  Mr.  Seoane 
wonders,  that  in  some  official  communications  and  other  diplomatic 
documents  of  Chile,  especially  in  the  Chile-Bolivian  treaty  of  1895 
(a  treaty  which  was  not  put  into  effect)  the  possibility  that  the  Prov- 
inces of  Tacna  and  Arica  may  return  to  the  sovereignty  of  Peru  is 
talked  of  or  admitted. 

The  third  argument  has  no  more  value  than  the  f  oregomg  ones. 

In  the  pact  of  1883,  the  cession  of  Tacna  and  Arica  appears  with 
the  same  characteristics  as  the  cessions  of  territory  in  other  agree- 
ments concerning  plebiscites.  In  the  pact  it  is  not  said,  it  is  true, 
that  Peru  ceded  to  Chile  Tacna  and  Arica,  owing  to  this  cession  re- 
maining submitted  to  a  later  plebiscite ;  but,  on  the  other  hand,  it  is 
said  that  our  territory  "  will  continue  possessed  by  Chile  and  subject 
to  Chilean  laws  and  authority,"  which  expression  is  equivalent  to 
the  former,  since  in  international  law  there  is  no  difference  between 
cedmg  a  territory  and  placing  it  under  the  sovereignty  of  another 
cowntry,  since  the  essential  and  characteristic  of  a  cession  is  that  the 
territory  shall  remain  subject  to  the  sovereignty  of  that  country  ac- 
quiring it.    If  the  word  cession  was  deliberately  omitted  it  was  pre- 
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cisely  for  the  purpose  of  avoiding  the  susceptibilities  of  the  Peruvian 
people. 

Finally,  as  to  the  argument  of  Mr.  Seoane  on  the  difference  in 
l^ime  for  the  celebration  of  the  plebiscite  which  exists  between  the 
pact  of  Ancon  and  those  which  have  preceded  it,  far  from  haying 
tlie  importance  which  he  attributes  to,  it,  it  has  its  natural  significance. 

In  those  cases  which  history  registers,  the  plebiscite  has  been  carried 
into  effect  a  short  time  after  its  stipulation  because  it  treated  of  a 
cession  which  was  not  resisted  by  the  country  which  made  the  trans- 
fer. In  the  case  of  T^cna  and  Arica,  as  it  treated  of  a  resisted  ces^ 
sipn,  which  it  was  desired  to  mate  without  violence,  there  was  fixed, 
t(he,  period  o;^  10  years,  a  lapse  of  time  which,  ^^.s  e'&teempd  necessary, 
in  order  that  the  Peruvian  people  might  resign  themselyes  to  seeing, 
definitely  incorporated  into  the  sovereignty  of  Chile,  without  plebi- 
scite, or  bjr  means  of  one  which  would  giye,  ^he  triumph  to  our  coun- 
try, a  portion  of  territory  which  they  believed  to  be  only  temporarily, 
in  our  power. 

This  is  the  only  explanation  of  the  period  fixed,  because  the 
Chilean  negotiators  would  have  proceeded  with  ajasolute  lack  of  ex- 
perience if,  agreeing  upon  a  serious  plebiscite,  they  had  supposed 
that  our  country  would  in  10  years  conquer  the  will  of  the  original 
inhabitants  of  Tacna  and  Arica,  or  if  they  had  sought,  in  that  lapse 
of  time  in  which  the  territory  was  placed  under  our  sovereignty,  an 
indemnity  of  war,  si^ce  th^y  Ipnew  tjhat  the  estimated  costs  of  those 
provinces  would  impose  uppn  Chile  a  considerable  Ipss. 

These  causes  alleged  by  Mr.  Seoane,  then,  for  maintaining  that  the, 
plebiscite  of  the  pact  of  Ancon  is  of  a  different  nature  from  those  of 
like  character  registered  by  diplomatic  history  having  no  value,  it 
remains  perfectly  clear  that  said  agreement  could  have  no  other  ob- 
ject than  that  of  facilitating  territorial  cession. 

The  plenipotentiai^y  of  Peru  gives  such  i^nportance  to  the  period 
of  10  years  stipulated  in  the  pact  of  8,3  <,hat  he  even  maintains  that 
from  March  28,  1894,  the  date  on  which  those  10  years  expired,  our 
country  ceased  to  be  sovereign  of  Tacna  and  Arica,  and  that  that 
sovereignty  has  passed  in  full  to  Peru. 

This  assumption,  as  x®  have  demonstrated  before,  has  for  its  ob- 
ject only  to  give  pretext  for  a  thesis  that  the  Government  of  Peru  is 
forced  at  all  costs  to  sustain ;  that  our  country,  by  not  actually  exer- 
cising sovereignty  in  Tacna  and  Arica,  can  not  preside  over  the 
operation  of  the  plebiscite. 

The  period  which  the  pact  of  1883  fixed  for  the  celebration  of  the 
plebiscite  is  of  like  nature  with  those  fixed  in  the  plebiscites  which 
the  history  of  the  institution  registers,  and  changes  in  no  manner  the 
nature  of  the  cession,  because  that  lapse  of  time— 10  years— does  not 
place  an  end  to  the  exercise  of  Chilean  sovereignty,  but  is  a  mini- 
mum period  before  which  a  consultation  of  the  popular  will  could 
not  be  made. 

The  disposition  of  article  3  of  the  treaty  of  Ancon  is  conclusive  in 
this  respect: 

At  the  expiration  of  that  terra  (10  years)  a  plebiscdto  shall,  by  means  of  a 
popular  vote,  decide  whether  the  territory  of  the  provinces  referred  to  is  to 
remain  definitely  under  the  dominion  and  sovereignty  of  Chile,  or  continue  to 
form  a  part  of  the  Peruvian  territory. 
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As  our  chancellery  observed  with  much"  exactness  in  its  communi- 
cation of  March  15, 1905,  Peru  ceded  to  our  country,  according  to  the 
tenor  of  the  pact  of  Ancon,  full  and  absolute  sovereignty  over  Tacna 
and  Arica  without  any  limitation  in  regard  to  Us  exercise,  and  lim- 
ited, in  regard  to  its  duration,  only  by  the  event  of  the  plebiscite 
declaring  in  favor  of  a  return  to  Peru. 

Only  in  this  case  would  those  provinces  return  to  Peru  to  continue 
forming  a  part  of  her  territory,  as  they  were  before  1883.  That  is 
the  true  significance  of  the  word  continue,  and  to  give  it  other  is  to 
destroy  article  3  and  place  that  term  in  contradiction  to  the  word 
definitely,  which  the  same  pact  employs  to  indicate  the  sovereignty 
which  Chile  wiU  exercise  if  the  plebiscite  results  in  her  favor.  And 
it  is  an  elementary  rule  of  the  interpretation  of  treaties  to  seek  for 
accord  or  harmony  in  their  dispositions  in  place  of  giving  them  a 
force  which  makes  them  appear  contradictory. 

If  neither  the  plebiscite,  although  it  had  been  agreed  upon  seri- 
ously, nor  any  other  more  effective  condition,  could  change  or  dimin- 
ish the  complete  exercise  of  the  sovereignty  of  Chile,  it  remains  hers 
with  greater  reason  when,  as  in  the  present  case,  the  plebiscite  is  a 
mere  form  and  destined  in  the  minds  of  those  who  arranged  it  not  to 
have  a  true  practical  application. 

In  respect  to  the  prolongation  of  the  period  of  10  years  which  the 
chancellery  of  Lima  states  that  the  chancellery  of  Santiago  solicited 
in  1894,  this  is  to  have  been  effective — since  there  is  no  verification  of 
the  incident  in  the  archives  of  the  ministry  of  foreign  relations  in  the 
Monada — would  have  proved  only  that  a  prolongation  of  the  period 
was  solicited  for  the  celebration  of  the  plebiscite,  but  not  for  the 
exercise  of  sovereignty  in  that  region. 

So,  then,  the  expiration  of  the  period  of  10  years  in  no  manner  put 
an  end  to  Chilean  sovereignty  in  Tacna  and  Arica,  and,  less  still,  re- 
turned it  ipse  facto  to  Peru. 

Neither  the  letter  nor  the  spirit  of  the  pact  of  1883  authorizes  this 
interpretation. 

If  it  were  thus,  it  would  result  that  no  celebration  of  the  plebiscite 
would  suit  Peru  better  than  if  it  were  verified,  since  in  this  case  that 
territory  would  not  return  to  her  sovereignty  except  in  the  event  of 
the  voting  being  favorable. 

Finally,  if  the  negotiators  had  wished  to  confer  upon  Chile  the 
simple  right  of  occupation  for  a  limited  time  of  Tacna  and  Arica, 
they  would  have  done  so  in  a  formal  and  express  manner,  as  was  the 
case  in  article  9  of  the  treaty  of  Ancon  for  the  Lobos  Islands.  The 
article  disposes  in  respect  to  those  islands  that — 

they  shall  continue  to  be  administered  by  the  Government  of  Chile  until  the 
extraction  of  1,000,000  tons  of  guano  from  existing  beds  has  been  completed  in 
conformity  with  the  stipulations  in  articles  4  and  7.  They  shall  then  be  re- 
stored to  Peru. 

The  remaining  of  Chilean  authority  in  Tacna  and  Arica  since 
March  28,  1894.  is,  in  consequence,  very  far  from  being  "  evidently 
illegal."  as  Mr.  Seoane  affirms.  The  Government  of  Peru  itself  has 
not  dared  always  to  sustain  this  thesis;  and  on  one  occasion  it  sol- 
emnly recognized  that  the  Provinces  of  Tacna  and  Arica  were  under 
the  full  sovereignty  of  Chile. 
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Article  2  of  the  treaty  of  delimitation  of  frontiers  between  Peru 
and  Bolivia,  celebrated  September  23,  1902,  and  ratified  January  30, 
1904,  says : 

The  high  contracting  parties  agree  on  proceeding,  according  to  the  stipula- 
tions of  the  present  treaty,  to  the  demarcation  of  the  line  which  separates  the 
Provinces  of  Tacna  and  Arica  from  the  Bolivian  Province  of  Carangas,  immedi- 
lately  after  they  are  returned  to  be  under  the  sovereignty  of  Peru. 

So  that  the  territories  mentioned,  according  to  the  Peruvian  Gov- 
ernment's own  words,  are  at  this  date  under  the  sovereignty  of  Chile. 

IV. 

The  considerations  hitherto  expressed  clearly  show  the  right  of 
Chile  to  maintain  that  the  Provinces  of  Tacna  and  Arica  have  been 
ceded  by  the  pact  of  Ancon;  that  the  plebiscite  stipulated  is  a  mere 
form ;  and  that,  consequently,  as  in  the  case  of  all  plebiscites  held  to 
this  day,  it  should  be  celebrated  under  conditions  which  should  give  a 
result  favorable  to  annexation. 

Apart  from  this  consideration,  and  in  confoi-mity  with  the  princi- 
ples of  public  law  and  diplomatic  precedents,  the  act,  in  the  event  of 
being  carried  out,  ought  to  be  under  the  exclusive  direction  of 
Chilean  authorities ;  and  in  order  to  reach  a  favorable'  result,  the 
right  to  vote  belongs  solely  to  Chilean  residents  in  Tacna  and  Arica, 
because  they  are  the  nationals  of  the  country  which  exercises  sover- 
eignty and  are  disposed  to  vote  in  favor  of  annexation. 

The  Government  of  Chile,  nevertheless,  inspired  with  the  same  mo- 
tive of  conduct  as  the  European  nations  to-day  pursue  in  the  armed 
conflicts,  that  is  to  say,  forgetfulness  of  the  past  and  unification  of 
their  interests  for  the  future,  have  carefully  abstained,  since  the 
treaty  of  1883,  from  alleging  that  said  pact  involved  a  cession  of 
territory.  And,  without  abandoning  in  the  least  their  proposition  to 
incorporate  Tacna  and  Arica  into  Chile's  sovereignty,  they  have  man- 
aged to  obtain  that  result,  availing  themselves  of  entirely  tranquil 
and  friendly  means. 

This  explains  why  our  chancellery  offered  to  Peru,  a  little  after 
the  pact,  in  1888, 1889,  and  1890,  and  before  the  country  initiated  ac- 
tion concerning  the  celebration  of  the  plebiscite — as  witnesses  the 
Errazuriz-Bacourt  protocol  of  July  23,  1892,  and  of  the  Peruvian 
circular  of  May  26,  1901 — 4,000,000  pesos  more  than  those  already 
stipulated,  on  condition  that  she  would  consent  to  recognize  directly 
and  immediately  the  definite  annexation  of  Tacna  and  Arica  to  our 
territory. 

This  explains  also  why,  since  the  initiation  on  the  part  of  the  chan- 
cellery of  Lima  of  steps  for  the  celebration  of  the  plebiscite,  our  action, 
in  place  of  alleging  that  this  act  ought  or  ought  not  to  be  carried  out, 
or  that  being  put  into  effect  it  should  be  a  mere  form,  placed  no 
obstacle  in  the  way  of  entering  into  negotiations  on  its  celebration, 
except  on  the  more  equitable  basis  which  we  indicated,  in  which  we 
had  complete  faith  for  success,  but  which,  nevertheless,  involved  the 
said  possibility  of  giving  the  triumph  to  Peru. 

These  bases  are:  That  the  plebiscite  should  not  be  to  the  detri- 
ment of  the  sovereignty  of  tlhile  in  Tacna  and  Arica,  and  that  the 
voting  on  the  plebiscite  should  be  in  conformity  with  the  pact  of 
Ancon,  truly  popular,  that  is  to  say,  that  the  right  of  suffrage  shall 
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be  given  not  only  to  Chileans  and  Peruvians  resident  in  Tacna  and 
Arica,  but  also  the  foreign  element  which  are  here  found  rooted. 

In  conformity  with  the  same  political  proposition  which  inspired 
Chile  with  respect  to  Peru,  she  has  abstained  from  raising  the  ques- 
tion of  the  majority  of  votes  which  would  be  necessary  in  order  that 
the  provinces  of  Tacna  and  Arica  should  return  to  Peru. 

In  this  matter,  the  condition  of  both  countries  is  quite  different: 
Chile  exercises  full  sovereignty  over  that  territory,  and  Peru  has 
only  a  mere  expectation  of  recovering  it. 

Our  country  has,  then,  a  perfect  right  to  demand  that  it  shall  not 
be  the  will  of  the  simple  majority  of  the  voters  which  shall  deprive 
her  of  that  sovereignty,  but  a  much  larger  number  of  voters,  seeing 
that  the  treaty  of  Ancon  says  nothing  on  this  subject,  and  that  the 
doctrine  of  the  absolute  majority  has  no  application  in  international 
law. 

On  this  point  Chile  can  invoke  not  only  the  general  opinion  of 
the  publicists  (especially  Lieber,  "  De  la  Valeur  deS  Plebiscites  dans 
le  Droit  International "  in  the  "  Revue  de  Droit  International  et  de 
Legislation  Comparee,  T.  Ill,  1871,  p.  143),  but  also  that  opinion 
in  a  case  which  is  well  attested.  Treating  of  the  plebiscite  of 
Schleswig,  distinguished  authorities  on  treaties  held  that  for  the 
northern  part  of  this  duchy  to  return  to  Denmark,  as  had  been  stipu- 
lated in  article  5  of  the  treaty  of  Prague,  unanimity  of  votes  or  a 
preponderating  majority  was  necessary.  (See  Thudichum,  in  the 
"  Revue  de  Droit  International  et  de  Legislation  Comparee,  T.  II, 
1870,  pp.  721-722.) 

It  is  impossible,  politically  speaking,  to  give  a  more  sincere  proof 
of  desires  for  international  concord. 

This  excessive  good  will  on  the  part  of  Chile  is  not  the  only  testi- 
mony of  friendly  concord  offered  m  homage  to  a  true  reconciliation. 

Shortly  after  the  war,  Chile  paved  the  way  for  tribunals  of  arbi- 
tration in  diverse  countries  for  payment  to  their  nationals  for  dam- 
ages caused  by  her  sea  and  land  forces  on  account  of  belligerent 
operations. 

On  the  other  hand,  she  has  done  nothing  to  obtain  from  Peru 
the  payment  of  the  indemnities  stipulated  in  article  12  of  the  treaty 
of  Ancon  or  of  other  pecuniary  obligations  arising  also  from  the 
War  of  the  Pacific. 

But  that  is  not  all. 

In  spite  of  it  having  been  stipulated  in  article  8  of  the  same  treaty 
of  1883  that  aside  from  the  obligations  contracted  by  Chile  in  favor 
of  third  parties  she  "  would  recognize  no  debts  which  may  affect  the 
new  territories  acquired  by  the  present  treaty,  whatever  may  be  their 
nature  and  origin,"  in  spite,  let  us  say,  of  that  declaration,  Chile, 
besides  having  subscribed  with  France  to  the  Errazuriz-Bacourt 
protocol  of  July  23,  1892,  which  is  not  an  analagous  case,  dictated 
the  law  of  April  18,  1887,  which  authorized  our  Government  to  con- 
tract a  foreign  debt  which  would  produce  the  sum  of  1,113,781  pounds 
sterling  for  the  payment  of  nitrate  certificates  contracted  by  the 
Government  of  Peru. 

Nor  is  this  all:  Chile,  desirous  of  giving  new  facilities  to  Peru 
for  the  payment  of  her  creditors,  subscribed  with  her  to  the  protocol 
of  January  8,  1890,  which  in  its  article  1,  establishes  that,  with  th& 
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object  of  smoothing  the  diiSculties  which  had  been  presented  to 
Peru  for  the  cancellation  of  her  external  debt,  proceeding  from  the 
loans  of  1869,  1870,  and  1872,  Chile  "  grants  to  her  freely  and  spon- 
taneously "  the  sums  which  are  enumerated  in  said  article. 

There  are,  then,  abundant  reasons  for  affirming  that  the  chancery 
of  the  Moneda  has  followed  with  all  faithfulness,  with  respect  to 
Peru,  the  policy  of  assuming  greater  obligations  than  those  con- 
tracted in  the  pact  of  Ancon,  and  has  not  exercised  the  rights  which 
said  pact  confers  upon  it,  especially  in  what  concerns  Tacna  and 
Arica.  And  this  orientation,  we  again  repeat,  is  owing  to  a  purpose 
more  elevated  still:  The  desire  not  to  have  in  her  neighbor  at  the 
North  an  enduring  enemy,  but  a  sister  nation  which  should  know  to 
forget  the  events  of  the  past  in  order  to  take  up  fully  the  great  po- 
litical and  economic  problems  which  are  theirs  in  common. 


Peru,  viewing  the  problem  only  from  the  point  of  view  of  her  own 
convenience,  has  not  wished  to  accept  the  basis  proposed  by  our  Gov- 
ernment for  the  celebration  of  the  plebiscite,  and  believing,  doubtless, 
that  the  circumstance  of  Chile  not  having  alleged  the  true  value  of 
the  pact  of  Ancon  meant  that  she  believed  the  stipulation  was  seri- 
ous, she  has  assumed,  as  conditions  of  execution,  that  she  is  detached 
from  the  sovereignty  which  Chile  now  exercises  in  Tacna  and  Arica, 
and  that  the  right  of  suffrage  is  conceded  only  to  the  original  Peru- 
vians of  those  Provinces. 

What  is  assumed,  in  effect,  is  to  make  a  mere  form  of  plebiscite 
binding,  that  the  said  territory,  shaking  off  Chile,  should  return  by 
way  of  diplomacy  what  diplomacy  in  1883  ceded  to  us,  by  the  same 
plebiscite,  for  our  tranquil  future. 

Laying  aside  these  premiseSj  it  is  not  curious  then  that  the  Gov- 
ernment of  Lima  and  Peruvian  public  opinion  should  have  had 
confidence  in  the  ttiumph  and  believe  that  the  celebration  of  the 
plebiscite  will  necessarily  bring  as  a  reseult  the  restitution  of  those 
Provinces  to  the  sovereignty  of  Peru. 

After  many  years  of  futile  initiative  and  of  broken  relations 
between  Peru  and  Chile,  our  chancellery  invited  that  of  Lima,  in  a 
communication  of  February  15, 1905,  "to  procure  an  agreement  based 
on  the  interests  and  convenience  of  both  Republics." 

In  a  like  sense  His  Excellency  Mr.  Riesco  replied  to  the  reception 
address  of  His  Excellency  Mr.  Alvarez  Calderon,  adding  that  he  was 
pleased  to  believe  that  the  Peruvian  Government  would  be  inspired 
by  like  sentiments  and  purposes. 

Our  Government,  wishing  to  be  more  explicit  yet  in  the  new  po- 
litical course  which  it  deemed  could  lead  to  a  satisfactory  result,  ex- 
pressly declared,  in  its  note  of  March  25  of  the  present  year,  that  with 
the  object  of  assuring  to  Peru  forever  the  greatest  cordiality  of 
relations — 

it  would  be  disposed  not  to  hold  strictly  the  rights  which  accord  with  the 
spirit  and  the  letter  of  clause  3  of  the  treaty  of  Ancon,  nor  to  maintain  Itsdf 
exactly  in  the  field  in  which  publicists  and  diplomatic  precedents  place  plebi- 
scites, if  on  her  part  Peru  will  facilitnte  the  arrangement  nnd  renounce  her 
extreme  pretensions,  which  will  undoubtedly  frustrate  any  solution. 
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In  conjunction  with  this  declaration,  he  proposed  a  series  of  joint 
agreements,  which,  by  uniting  diverse  elements,  would  be  considered 
as  an  indivisible  whole  which  would  include  the  following  matters: 

1.  Arrange  a  commercial  convention  which  shall  grant  exemption 
from  customs  to  certain  stated  projects  of  each  country  that  are  of 
use  in  the  other. 

2.  Celebration  of  an  agreement  for  the  promotion  of  the  merchant 
marine  and  for  the  establishment  of  a  line  of  steamers  at  the  expense 
or  by  the  subvention  of  the  two  Governments,  with  the  object  of 
developing  a  coast  trade. 

3.  Association  of  the  two  countries  for  the  realization  of  their 
resources  and  their  credit  in  joining  the  capitals  of  Santiago  and 
Lima  by  railway. 

4.  Arrangement  of  the  protocol  for  establishing  the  form  of  plebi- 
scite stipulated  for  the  determination  of  the  definite  nationality  of 
Tacna  and  Arica. 

5.  Arrangement  to  raise  the  amount  of  indemnity  which  the 
country  acquiring  definite  sovereignty  over  this  territory  shall  give 
to  the  other. 

In  this  same  note  are  placed  in  evidence  the  advantages  resulting 
to  the  two  nations  from  the  adoption  of  the  measures  proposed. 

A  form  wliich,  in  the  conception  of  Mr.  Puga  Borne,  would  re- 
lieve considerably  the  financial  operation  referred  to  in  the  fifth 
agreement,  causing  it  to  lose  the  character  of  compensation  which  it 
had  in  the  pact  of  1883,  would  be  to  combine  the  payment  "  with  the 
service  of  the  debt  which  would  be  contracted  for  the  construction 
of  the  international  railway  line." 

His  Excellency  Mr.  Seoane,  far  from  accepting  the  solution  of 
concord  and  fraternity  proposed  by  our  chancellery,  declared  that 
his  Government  "  had  laid  aside  that  series  of  heterogeneous  agree- 
mMits,"  which  had  no  relation  with  the  plebiscite;  which  is  of  a 
political  character ;  and  that  the  only  thing  his  country  desires  is 
the  immediate  fulfillment  of  the  pact  of  Ancon  in  the  part  relative 
to  the  celebration  of  the  plebiscite,  because  this  matter  "  is  of  such 
importance  that  before  it  all  others  appear  of  second  rank."  He 
added  that  the  actions  which  had  been  recommended  "  have  for  their 
object  the  fulfillment,  not  the  modification,  of  article  3  of  the  treaty 
of  peace ;  "  and  that  the  invitation  which  our  Government  directed 
to  the  chancellery  at  Lima  "  does  not  lay  upon  Peru  the  direct  ar- 
rangement or  exempt  Chile  from  the  formality  of  a  plebiscite." 

With  this  attitude,  the  Government  of  Peru  disowns  the  history 
of  the  negotiations  followed  by  both  countries,  and  refuses  to  under- 
stand the  terms  in  which  the  chancellery  of  Santiago  has  presented 
the  solution  of  the  problem,  and  the  motives  which  have  induced 
her  to  proceed  in  this  way. 

If  in  1905  all  negotiations  relative  to  the  later  protocol  to  which 
article  3  of  the  treaty  of  Ancon  referred  were  declared  fruitless  and 
if  an  invitation  was  given  to  Peru  with  the  object  and  force  de- 
termined, the  chancellery  of  Lima  should  have  declined  it  imme- 
diately if  not  disposed  to  accept  it  in  this  form,  and  not  have  pro- 
ceeded to  the  naming  of  plenipotentiaries  charged  only  to  declare 
that  they  would  not  accept  this  orientation  of  our  policy,  and  whose 
only  mission  to  the  present  has  consisted  in  wishing  to  continue  in 
the  field  of  fruitless  negotiations. 
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The  Peruvian  representative  added,  moreover,  as  a  fundamental 
of  his  refusal  that  a  like  refusal  was  given  by  our  Government  in 
1893,  when  the  Chilean  minister  in  Lima  made  propositions  on  the 
part  of  Peru  "  of  considerable  similarity  with  the  present." 

Suffice  it  to  observe  to  Mr.  Seoane  that  such  analogy  does  not 
exist ;  what  was  proposed  in  1892  by  the  Peruvian  Government  was 
the  return  of  Tacna  and  Arica  in  exchange  for  commercial  agree- 
ments which  were  favorable  to  our  country,  which  was  equivalent  to 
contradicting  openly  the  force  of  the  pact  of  Ancon;  while  that 
which  Chile  now  proposes  is  very  different :  The  binding  of  political 
and  economic  interests  between  the  two  Eepublics,  and  the  celebra- 
tion of  the  plebiscite  on  an  equitable  basis  and  not  as  a  mere  form 
as  stipulated  by  the  pact  of  Ancon. 

It  is  appropriate  now  to  examine  the  basis  for  the  celebration  of 
the  plebiscite  which  our  chancellery  has  indicated  as  one  of  the  con- 
ditions for  not  alleging  the  Irue  force  of  the  pact  of  1883,  and  which 
is  the  only  matter  concerning  which  Mr.  Seoane  wishes  to  centralize 
the  negotiations. 

These  bases  are  the  following: 

1.  That  the  plebiscite  shall  be  effected  under  the  direction  of  the 
Chilean  authorities,  as  our  country  exercises  sovereignty  in  that 
territory. 

Mr.  Puga  Borne  in  this  respect  declares  that  the  Government  of 
Chile  shall  adopt  the  most  adequate  means  in  order  that  the  con- 
sultation of  the  popular  will  shall  not  give  rise  to  the  slightest  lack 
of  confidence  on  the  part  of  Peru;  and  adds  that  it  does  not  seem 
unfitting  "  in  order  that  our  authorities,  on  establishing  the  electoral, 
boards,  should  give  representation  on  them  to  the  citizens  of  Peru- 
vian nationality  and  to  the  citizens  of  other  nationalities ;  and 

2.  That  those  Chileans,  Peruvians,  and  foreigners  resident  in 
Tacna  and  Arica  shall  have  the  right  to  vote,  under  certain  condi- 
tions. 

It  seems  unnecessary  to  us  to  add  that  the  first  basis  proposed  is 
the  more  equitable,  in  that,  in  conformity  with  the  general  principles 
of  international  law,  it  belongs  to  Chile  to  preside  because  she  exer- 
cises full  sovereignty  over  Tacna  and  Arica,  and  the  plebiscite  is  an 
act  which  is  referred  to  her.  Mr.  Seoane  himself,  in  two  passages  of 
his  note,  recognizes  that  the  plebiscite  is  an  act  which  is  derived  from 
sovereignty. 

As  for  the  bearing  of  diplomatic  precedents,  they  are,  as  we  have 
already  seen^  unanimous  in  the  sentiment  that  the  plebiscite  shall  be 
carried  out  under  the  direction  of  the  country  which  exercises  sover- 
eignty over  that  territory. 

These  principles  have  suQh  irresistible  force  that  the  Government 
of  Peru  itself,  convinced  of  it,  and  that  according  to  historical  prece- 
dents the  plebiscite  of  Tacna  and  Arica  ought  to  be  carried  out  under 
the  direction  of  Chilean  authorities,  has  seen  itself  compelled — and 
especially  His  Excellency  Mr.  Seoane,  in  his  note  of  May  28 — ^to  make 
the  strange  affirmation  on  which  we  have  just  dwelt :  T^hat  our  coun- 
does  not  now  exercise  sovereignty  over  that  territory,  because  in 
1894  the  period  of  10  years  which  the  treaty  of  Ancon  granted  to 
Chile  for  the  exercise  of  this  right  expired. 
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The  history  of  the  transactions  between  both  countries  furnishes, 
moreover,  unequivocal  data  on  which,  in  the  conception  of  Peru,  the 
country  which  exercises  the  sovereignty  is  that  which  ought  to  pre- 
side over  the  operation  of  the  plebscdte. 

In  the  conference  celebrated  and  protocolized  in  Lima,  June  19, 
1893,  between  the  minister  of  foreign  relations  of  Peru  and  the 
plenipotentiary  of  Chile,  to  determine  the  basis  for  the  celebration  of 
the  plebiscite,  the  former  set  forth  that  at  the  expiration  of  the  10 
years  granted  to  Chile  for  the  occupation  of  Tacna  and  Arica  she 
would  return  them  to  Peru,  which  was  the  sovereign  of  that  terri- 
tory, so  that  she  might  proceed  to  the  celebration  of  the  plebiscite. 
(See  the  true  force  of  this  proposition  in  Pradier-Fodere  "L'Amerique 
Espagnole,"  in  the  "  Eevue  de  Droit  International  et  de  Legislation 
Comparee,"  T.  29, 1897,  p.  661.) 

This  proposition  was  immediately  discarded. 
'  In  view  of  this  refusal,  in  a  conference  protocolized  June  30  of  the 
same  year  the  Peruvian  chancellor  proposed  to  our  minister-  by  way 
of  adjustment,  that  those  Provinces  should  be  delivered  on  a  desig- 
nated date  to  a  third  power,  under  whose  auspices  the  plebiscite 
should  be  carried  out,  and  which  would  immediately  return  the  Prov- 
inces to  the  country  in  whose  favor  the  voting  resulted. 

Said  proposition  was  likewise  discarded  by  our  representative,  who 
maintained  that  Chile  had  the  right  to  occupy  the  territories  referred 
to  until  Peru  should  fulfill  all  obligations  which  clause  3  of  the  treaty 
of  Ancon  imposed  upon  her. 

Finally,  under  date  of  August  19,  1893,  the  minister  of  foreign 
relations  of  Peru  sent  to  our  minister,  Mr.  Vial  Solar,  a  memorandum 
which  establishes  the  following: 

The  plenipotentiaries  of  Peru  and  Chile,  not  having  agreed  as  to  which  of 
these  Governments  has  the  right  to  occupy  the  territory  of  Tacna  and  Arica 
during  the  plebiscite  of  which  artible  3  of  the  treaty  of  Ancon  treats,  it  is  agreed 
that  Peru  shall  possess  the  zone  comprehended  between  the  River  of  Sama  and 
the  Valley  of  Vitor,  and  that  Chile  shall  continue  in  the  tenancy  of  the  zone 
between  this  last  valley  and  that  of  Camarones.  On  March  28,  1894,  there  will 
be  delivered  to  Peru  that  part  of  the  territory  referred  to  and  within  30  days 
following  each  country  will  dictate  the  arrangement  of  proceedings  for  the 
voting  in  its  respective  zone,  remaining  at  liberty  to  point  out  the  personal 
requisites  of  the  voters. 

These  propositions  were  also  discarded,  because  they  did  not  take 
into  consideration  the  interests  of  Chile. 

In  a  conference  between  the  minister  of  foreign  relations  of  Peru 
and  our  plenipotentiary  in  Lima,  protocolized  under  date  of  Decem- 
ber 7, 1893,  the  Peruvian  chancellery  asked,  as  a  preliminary  basis  for 
going  to  vote,  that  there  be  submitted  to  arbitration,  among  other 
points,  that  of  determining  which  of  the  two  countries  held  posses- 
sion of  Tacna  and  Arica  after  March  28, 1894.  The  minister  of  Chile 
rejected  this  proposition,  adding  that  the  Peruvian  Government  ought 
to  have  complete  faith  in  the  honor  and  loyalty  of  Chile,  and  that  to 
give  proof  of  it,  he  held  it  not  unfitting  to  make  binding  appropriate 
guaranties.  The  minister  of  foreign  relations  of  Peru  then  asked 
if  there  could  be  included  "the  intervention  of  Peruvian  function- 
aries in  the  act  of  the  plebiscite." 

From  all  those  actions  and  declarations  is  deduced,  then,  that  in 
the  conception  of  Peru,  the  plebiscite  ought  to  be  carried  out  under 
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the  direction  of  the  State  which  exercised  the  sovereignty  in  that 
zone. 

*  *  *  *  *  *  * 

Mr.  Seoane  refused  and  characterized  as  absurd  the  second  pro- 
posal by  our  chancellery  for  the  celebration  of  the  plebiscite;  that  is, 
that  not  only  the  Chileans  and  Peruvians  resident  in  Tacna  and 
Arica  should  have  the  suffrage,  but  also  the  foreigners. 

In  the  sense  of  the  Peruvian  representative,  only  the  natives  of 
that  territory  should  enjoy  the  right  of  suffrage,  and  not  foreigners 
or  Chileans,  because  the  latter  are,  in  his  judgment,  as  much  strangers 
in  that  region  as  those  of  any  other  nationality. 

Such  a  pretension,' sustained  many  times  by  the  chancellery  of 
Peru,  and  explicable  solely  by  exaggerations  of  the  popular  senti- 
ment, is  that  which,  in  reality,  merits  the  characterization  which  it 
gives  to  the  Chilean  proposition. 

The  demand  that  in  the  plebiscite  only  the  original  Peruvians  of 
Tacna  and  Arica  should  vote,  founding  itself  on  the  supposition  that 
this  is  the  spirit  of  the  pact  of  Ancon,  would  oblige  one  to  suppose  in 
the  Chilean  negotiators  an  absolute  lack  of  perspicacity  and  political 
sense,  in  that  they  would  appear  to  have  entered  seriously  into  a 
proceeding  of  well-known  import,  with  results  foreseen  and  contrary 
to  the  purposes  of  Chile.  If  they  had  admitted  that  Tacna  and 
Arica  should  return  to  the  power  of  Peru,  they  would  have  expressly 
so  stated, -in  place  of  binding  themselves  to  a  proceeding  which,  if  it 
is  justifiable  to  disguise  a  cession,  is  absurd  for  the  return  of  territory 
which  it  had  no  intention  to  acquire. 

Neither  is  it  said  that  the  period  of  10  years  is  fixed  in  order  that 
Chile  could  gain  in  that  period  of  time  the  good  will  of  the  original 
inhabitants  of  the  region  indicated,  since  such  an  explanation  would 
suppose  that  the  negotiators  forged  deceptive  illusions,  incompatible 
with  the  foresighted  judgment  of  any  man  versed  in  Government. 
They  could  not  reasonably  believe  that  10  years  of  Chilean  sover- 
eignty in  Tacna  and  Arica  would  change  in  our  favor  the  sentiment 
of  the  citizens  of  that  region.  It  would  be  to  infer  in  them  a  gratui- 
tous offense  to  suppose  that  they  were  ignorant  or  had  forgotten  the 
lessons  of  history,  which  show  us  territorities  for  more  than  a  cen- 
tury under  powerful  nations  which,  nevertheless,,  maintain  alive  to- 
day the  senliment  of  protest  against  that  dominion. 

Supposing,  then,  that  the  negotiators  of  the  treaty  of  peace  had 
bound  themselves  in  all  seriousness  to  the  plebiscite,  which  can  be 
admitted  only  by  way  of  hypothesis,  the  period  of  10  years  being  con- 
ceded in  which  our  country  might  win  converts  to  its  cause,  it  could 
not  in  any  case  gain  the  Peruvian  element,  whose  votes  must  be  hos- 
tile to  Chile,  or  the  Chilean  element,  whose  votes  must  be  favorable. 

It  is  clear,  then,  as  regards  the  proposition  of  gaining  good  will, 
that  the  "  arduous  work  of  Chilean! zation,"  as  Mr.  Seoane  said  with 
very  marked  intention  (a  work  which  he  declared  futile)  would  refer 
exclusively  to  foreigners  and  in  no  manner  to  the  Peruvians. 

It  would  not  be  difficult  for  Mr.  Seoane  to  believe  that  the  Govern- 
ment of  Chile  never  has  had  the  purpose  of  changing  the  national 
sentiment  of  the  Peruvians  resident  in  Tacna  and  Arica. 

So  convinced  is  the  chancellery  of  Lima  that  in  the  plebiscite  not 
only  the  original' inhabitants  of  that  territory  ought  to  vote,  but  also 
the  Chileans  and  foreigners  there  resident,  that  more  than  once  she 


TACN-A  AUTD  AEICA.  55 

has  proposed  it  to  the  consideration  of  our  Government.  (Memoran- 
dum presented  to  our  chancellery  by  the  miniser  of  Peru  to  Chile, 
Feb.  23, 1894,  and  proposition  presented  by  the  same  diplomat  to  the 
Chilean  Government  in  October  of  the  same  year.  Both  documents 
appear  inserted  in  the  "  Circular  on  the  question  of  Tacna  and 
Arica,"  published  by  the  Government  of  Peru,  pp.  200  and  221.) 

Nevertheless,  in  the  circular  of  1901  to  all  the  chancelleries,  the 
Government  of  Peru  a^ain  declares  that,  in  its  conception,  there 
ought  to  vote  in  the  plebiscite  "only  the  native  Peruvians  of  these 
Provinces,  who  have  residence  there." 

On  the  other  hand,  Mr.  Seoane,  dissenting  from  the  fact  that  the 
Chilean  proposition  is  a  condition  proposed  with  the  object  of  giving 
its  true  force  to  the  pact  of  Ancon,  impungs  it  with  various  argu- 
ments of  no  effective  worth. 

He  alleges,  in  the  first  place,  that  even  the  minister  of  foreign  re- 
lations of  Chile  himself,  Mr.  Luis  Aldunate,  as  author  of  the  present 
study,  has  sustained  in  some  publications  the  doctrines  that  his  Gov- 
ernment now  sustains. 

A  rectification  sufSciently  detailed  of  both  opinions  has  been  pub- 
lished in  the  Mercurio  of  Santiago,  of  June  18  and  20  of  the  present 
year.  Such  publication  sets  forth  that  in  the  articles  mentioned  by 
Mr.  Seoane  (those  of  Mr.  Aldunate  published  in  El  Ferrocarril  of 
June  7  to  30, 1900,  bound  later  in  a  pamphlet ;  and  ours,  published  in 
the  same  paper  of  the  5th,  &th,  and  7th  of  April  of  the  same  year) 
the  pact  of  Ancon,  in  the  part  relative  to  the  celebration  of  the 
plebiscite,  ought  to  be  considered  as  equal  to  all  the  agreements  of 
this  nature,  as  a  cession  of  territory.  We,  departing  from  the  funda- 
mtental  basis  that  the  plebiscite  must  be  a  mere  form,  exclude  from  the 
right  of  suffrage  the  women  and  foreigners,  an  exclusion  which  lacks 
importance  from  the  point  of  view  of  party,  and  which,  without  say- 
ing it,  shows  that  the  right  of  suffrage  in  our  concept  belongs  only 
to  the  Chileans. 

It  is  to  be  seen  that  Mr.  Seoane  does  not  share  the  views  which 
dominate  in  said  article,  and  which  constitute  its  synthesis:  The 
convenience  with  which  Peru,  abandoning  vindictive  aspirations 
over  Tacna  and  Arica.  may  consent  to  recognize  said  Provinces  as 
definitely  incorporated  in  our  country  in  exchange  for  liberal  con- 
cessions of  all  kinds. 

Other  reasonings  brought  forth  by  Mr.  Seoane  are  of  a  doctrinaire- 
philosophical  character. 

They  are  founded  on  the  consideration  that  the  plebiscite  vote  is 
an  act  of  a  political  character  and  that  in  every  act  of  this  sort  con- 
stitutional law  excludes  foreigners;  that  it  is  not  possible  to  allow 
that  the  foreigners  resident  in  Tacna  and  Arica  should  vote  when 
the  nationals  of  the  rest  of  the  Peruvian  territory  do  not  have  this 
right,  since  thus  the  foreigners  would  be  in  the  more  advantageous 
political  situation;  that  to  concede  to  the  foreign  element  the  right 
of  suffrage  is  equivalent  to  conceding  them  joint  dominion,  equal  to 
the  owners,  over  the  territory  which  they  teqiporarily  inhabit,  and 
that  their  vote  in  favor  of  Chile  not  only  would  mean  the  violation 
of  neutrality  which  they  as  foreigners  are  obliged  to  maintain,  but 
would  be  an  effective  step  in  the  act  of  conquest. 

In  brief,  all  his  reasoning  can  be  summed  up  in  the  statement  that 
foreigners  ought  not  to  mix  in  matters  that  are  without  interest  to 
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them,  or  that,  having  an  interest,  it  is  in  every  case  less  than  that  of 
the  nationals  of  the  respective  countries. 

In  this  manner  of  arguing,  Mr.  Seoane  confounds  political  suf- 
frage, which  is  conceded  only  to  the  citizens  of  a  country,  and  which 
is  a  matter  of  constitutional  law  in  each  State,  with  the  plebiscite 
suffrage  which  belongs  to  international  law  and  which  is  governed 
only  by  the  will  of  the  parties  to  it. 

In  an  international  plebiscite,  which  involves  a  simulated  transfer, 
the  stipulation  "popular  vote,"  "vote  of  the  inhabitants,"  is  restricted, 
as  we  have  seen,  to  the  nationals  of  the  country  which  exercises  the 
sovereignty,  and  natives  of  the  region  when  those  are  decided  par- 
tisans of  the  transfer  of  territory. 

But  in  a  serious  and  impartial  plebiscite,  as  Peru  assumes  that 
one  agreed  upon  in  1883  to  be,  those  expressions— the  first  of  which 
is  found  in  the  pact — ought  to  be  taken  in  a  wide  sense  which  will 
comprehend  above  all  the  foreign  element  which,  as  neutral  in  the 
dispute,  is  best  adapted  in  resolving  it  by  that  pacific  method. 

Accepting  the  argument  of  Mr.  Seoane,  we  should  have  to  admit 
as  logical  the  paradoxical  conclusion  that  foreigners  could  never 
decide  as  arbiters  in  an  international  conflict. 

If  it  treated  of  matters  which  only  affect  the  nationals  of  a  coun- 
try there  is  no  doubt  that  perfect  reason  would  attend  the  argument 
of  Mr.  Seoane.  But  in  the  present  case  we  are  not  concerned  with 
who  has  the  more  interest  in  Tacna  and  Arica,  the  nationals  or  the 
foreigners.  What  concerns  us  is  the  resolving  of  the  conflict  in  which 
Chileans  and  Peruvians  hold  contrary  opinions.  In  such  circum- 
stances, the  foreign  element  is  naturally  the  more  apt  if  not  to 
resolve,  at  least  to  contribute  to  a  solution  of  the  difficulty.  Its 
quality  of  neutral  in  the  question  of  national  wmowr  propre  and  that 
of  interested  party  in  the  prosperity  of  the  region  would  permit  it 
to  estimate,  in  just  measure,  which  of  the  two  countries  ought  to 
exercise  definite  sovereignty  in  the  territory. 

Finally,  as  to  the  diplomatic  precedents  invoked  on  this  point, 

they  are  entirely  unfavorable  to  the  cause  of  Peru;  because,  as  we 

have  always  also  had  the  occasion  of  setting  forth  and  demonstrating, 

that  which  may  be  deduced  from  them  is  that  in  the  operation  of  the 

plebiscite  only  the  elements  take  part  which,  within  their  respective 

territory,  are  found  more  disposed  to  vote  in  favor  of  annexation. 
******* 

Mr.  Seoane  himself,  who  in  order  to  combat  the  basis  proposed  by 
our  Government  for  the  celebration  of  the  plebiscite,  invokes  the 
diplomatic  precedents,  recognizes  afterwards  implicitly,  when  con- 
crete propositions  for  the  carrying  out  of  the  act  are  presented, 
that  said  precedents  are  unfavorable  to  him. 

Thus  he  proposes  as  a  basis  for  negotiations  the  Billinghurst- 
Latorre  protocol,  adapting  to  the  opposing  clause  of  that  agreement 
"the  positive  precepts  of  diplomatic  precedents,  according  to  the 
principles  of  right  and  of  justice." 

The  first  part  of  this  proposition  is  in  every  way  unacceptable, 
because  it  attempts  to  revive  an  obsolete  agreement  which  from  the 
very  hour  of  giving  it  publicity  was  categorically  refused  by  public 
opinion  in  our  country.  This  unappeasable  resistance  to  the  cited 
protocol  explains,  without  the  necessity  of  more  comment,  the  reason 
why  our  Government,  making  itself  a  faithful  interpreter  of  that 
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opinion,  has  declared  on  repeated  occasions  that  it  could  not  accept 
the  clauses  of  that  agreement,  which  should  be  considered  as  elimi- 
nated forever  and  incapable  in  future  of  serving  as  a  basis  of  discus- 
sion between  the  chancelleries  of  Lima  and  Santiago. 

To  assume,  moreover,  as  Mr.  Seoane  proposes,  that  the  diplomatic 
antecedents  of  a  plebiscite  should  be  taken  into  consideration  "  ac- 
cording to  the  principles  of  right  and  of  justice  "  is  equal  to  demand- 
ing that  those  antecedents  shall  be  taken  into  account,  not  as  diplo- 
matic history  presents  them,  which  is  the  only  point  of  view  from 
which  the  negotiators  of  the  pact  of  Ancon  have  considered  them, 
but  in  an  entirely  imaginary  cause,  which  Peru  formulates  in  defense 
of  her  interests. 


The  chancellery  of  Peru  has  observed,  in  the  controversy  over 
Tacna  and  Arica,  a  truly  extraordinary  attitude ;  since  it  not  only  de- 
clared in  its  communication  of  May  8  of  the  present  year  that  it  would 
not  take  into  account  the  Chilean  propositions,  but  that  it  would 
hasten  to  give  them  publicity,  with  purposes  which  we  do  not  attempt 
to  explain.  If  we  should  attribute  to  this  proceeding  the  significance 
which  it  has  in  diplomatic  practice,  we  should  be  obliged  to  admit 
that  Peru  has  wished  to  put  an  end  to  the  negotiations  proposed  by 
our  country. 

Chile  could,  then,  in  view  of  that  attitude  consider  herself  released 
from  her  propositions  for  arrangement,  and  recover  her  coniplete 
liberty  of  action;  but  persisting  in  her  desire  to  reach  a  friendly 
agreement  she  has  confidence  that  it  is  not  the  intention  of  Peru  to 
close  the  doors  of  a  future  approach. 

Nevertheless  our  country — her  Government  and  public  opinion — 
does  not  now  wish  futile  debates  of  a  character  more  academic  than 
practical  and  is  opposed  to  continuing  on  this  ground  a  discussion  of 
chancelleries  which  renders  rather  more  distant  the  solution  of  the 
difficulty. 

Altogether  it  is  fitting  to  examine  the  international  situation  cre- 
ated by  the  lack  of  agreement  between  Chile  and  Peru  ovei-  the  fulfill- 
ment of  the  pact  of  Ancon. 

And  this,  well  understood,  in  the  knowledge  that  our  Government 
persists  in  its  purpose  that  Peru  shall  correspond  to  our  policy  of  con- 
cord in  a  lasting  agreement  between  the  two  countries. 

Let  us  lay  aside,  then,  the  case  which  we  would  were  only  hypo- 
thetical, that  Chile,  not  seeing  the  possibility  of  attaining  this  result, 
has  resolved  to  give  up  all  negotiations  and  to  declare  that,  heeding 
the  text  and  the  spirit  of  the  treaty  of  Ancon,  she  considers  the 
Provinces  of  Tacna  and  Arica  definitely  incorporated  in  her  sover- 
eignty, and  without  other  obligation,  in  conformity  with  the  same 
pact,  than  the  payment  to  Peru  of  10,000,000  pesos  in  silver. 

Aside  from  the  question  of  this  there  exist  between  Chile  and  Peru 
entirely  contradictory  political  interests. 

Peru  desires  the  reincorporation  of  those  Provinces  in  her  sover- 
eignty, and  Chile,  actual  sovereign  over  them,  desires  in  her  turn  that 
they  remain  definitely  incorporated  in  her  territory.  If  that  desire 
is  worthy  of  respect,  that  of  our  country  is  more  so,  because  it  is 
founded  not  only  on  patriotic  considerations,  as  in  the  case  of  Peru, 
but  on  reasons  of  security  on  lier  frontier  tending  to  insure  peace  in 
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the  futtitre  and  on  the  desiie  of  not  separating  herself  from  a  terri- 
tory Mrhiah  has  for  30  years  fonned  an  integral  part  of  her  national 
umity. 

The  controversy,  given  the  basis  on  which  Chile  has  proceeded  in 
these  negotiations  and  the  objective  sought  with  them,  is  not  sus- 
ceptible of  being  submitted  to  arbitration. 

In  effect,  if  our  country  has  not  exercised  the  right  which  the  pact 
of  Ancon  conceded  to  it,  according  to  which  Tacna  and  Arica  have 
been  ceded  to  it  in  a  definite  manner,  it  is  only  on  condition  that 
Peru  assent,  among  other  conditions,  to  the  celebration  of  the  plebi- 
scite on  the  bases  which  are  proposed  to  her.  It  is  not,  then,  con- 
ceived to  be  possible  to  assume  that  the  lack  of  agreement  over  them 
could  be  handed  over  to  the  decision  of  an  arbitrary  judge. 

Laying  aside  the  former  consideration,  a  traditional  motive  of  the 
policy  of  our  country  has  been  to  consider  that  arbitration  is  gen- 
erally the  best  means  of  resolving  difficulties  between  nations  and,  as 
a  consequence  of  this  judgment,  she  has  bound  herself  for  existing 
conflicts  or  for  future  diflnculties  perhaps  more  than  any  country  in 
America. 

But,  in  spite  of  this  homage  to  the  principle,  the  Chilean  Govern- 
ment does  not  fall  into  the  error  of  considering  it  as  a  panacea  for 
the  solution  of  all  classes  of  conflicts  and  disagreements,  as  proclaimed 
by  certain  spiritual  philosophers  guided  by  noble  humanitarian  as- 
pirations rather  than  by  the  reality  of  international  life. 

In  many  matters  and  in  many  cases,  as  is  proved  by  the  history  of 
nations,  that  method  of  settling  discords  is  not  possible  or  acceptable. 
The  solution  of  difficulties  is  sought,  then,  in  reciprocal  good  will, 
since  this  mutual  understanding  has  been,  in  all  epochs,  the  truest 
and  most  solid  guaranty  of  peace  between  the  States. 

The  case  of  Tacna  and  Arica  presents  a  matter  which  for  our 
country  is  of  vital  importance,  because  it  refers  to  the  security  of  its 
northern  frontier  and  its  sovereign  rights;  and,  in  the  present  state 
of  international  law,  matters  of  that  character  are  not  susceptible  oi 
arbitrary  solution. 

To  Chile,  certainly,  it  is  not  possible  to  admit  that  the  matter  should 
be  in  doubt,  and,  in  consequence,  to  pretend  to  hand  over  to  arbitra- 
tion the  decision  as  to  whether  or  not  she  exercises  actual  sovereignty 
in  Tacna  and  Arica,  or  whether  in  such  character  she  has  the  right 
or  not  to  preside  over  the  operation  of  the  plebiscite. 

Neither  can  she  admit  that  there  must  be  submitted  to  the  same 
procedure  the  question  of  whether  or  not  the  Chileans  and  foreigners 
in  Tacna  and  Arica  have  the  right  under  certain  conditions  to  vote, 
because  to  place  this  demand  in  doubt  would  be  necessarily  to  reduce 
oneself  to  the  absurdity  of  admitting  that  Chile  had  bound  herself 
to  a  plebiscite  that  was  favorable  to  Peru. 

Chile,  then,  believes  that  if  in  the  present  difficulty  an  arbiter  should 
intervene  it  should  not  be  a  judge  who  would  decide  in  accordance 
with  certain  legal  solemnities,  but  a  collection  of  persons  conscious 
of  the  political  conveniences  of  that  territory.  These  could  not  be 
other  than  the  inhabitants  of  Tacna  and  Arica,  including  the  for- 
eigners who,  as  mediators  between  Chileans  and  Peruvians,  would 
have  the  keenest  interest  in  weighing  the  problem  without  any  passion, 
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without  distihctions  of  jurists,  and  attending  only  to  the  present  and 
fnture  convenience  of  that  region. 

The  present  conflict  not  being  capable  by  its  origin,  antecedents, 
and  character  of  being  submitted  to  the  decision  of  an  arbitration 
tribunal,  whatever  may  be  the  dissenting  opinion,  is  susceptible  of 
but  one  solution. 

In  conformity  with  a  strictly  judicial  judgment,  the  lack  of  ap- 
proach between  the  parties  in  arriving  at  an  agreement  which  by  the 
disposition  of  the  pact  of  1883  they  ought  to  celebrate,  makes  im- 
possible that  agreement  and,  in  consequence,  means  the  ineffective- 
ness of  said  clause,  but  not  that  of  the  principal  pact. 

The  reason  of  the  latter  fact  is  found  in  that  this  agreement, 
given  the  object  and  spirit  which  guided  the  iiegotiators,  is  not  nec- 
essary for  the  subsistence  of  the  treaty,  in  spite  of  the  stipulation 
that  it  would  be  considered  an  integral  part  of  the  treaty,  since  all 
clauses  which  constitute  or  form  a  part  of  an  international  agree- 
ment are  not  of  the  essence. 

The  ineffectiveness  of  the  clause  referred  to  would  give  as  a  result 
the  ineffectiveness  of  the  eventuality  by  which  Chile  might  lose  sov- 
ereignty over  Tacna  and  Arica,  and  she  should  remain  the  definite 
sovereign  without  other  obligation  than  to  pay  to  Peru  the  10,000,000 
pesos  stipulated  in  the  treaty  of  peace. 

In  conformity  with  a  political  judgment,  the  passing  of  time 
would  create  for  the  country  which,  without  being  definite  sover- 
eign of  the  territory,  exercises  with  sufficient  title  authority  over  it, 
a  right  which  will  go  on  strengthening  with  the  years,  even  to  the 
acquisition,  in  an  epoch  which  it  is  not  possible  to  designate — since 
it  depends  upon  circumstances — the  character  of  permanancy. 

The  foundation  of  this  fact  is  found  in  that  sovereignty  by  its  very 
nature  must  be  always  effective,  since  it  consists  precisely  in  subject- 
iiig  a  portion  of  territory  to  its  authority  and  laws.  A  nudum  jus 
oisovereignty  for  an  indefinite  time  is  incomprehensible. 

Moreover,  the  exercise  of  sovereignty  goes  on  binding  the  inter- 
ests of  the  country  which  exercises  it  to  the  respective  territory ;  and 
that  binding,  of  interests,  when  it  is  complete,  constitutes  a  fact  of 
such  importance  and  force  that  the  sovereign  state  can  impose  it 
with  the  respect  of  all  nations,  with  the  character  of  a  definite  act 
on  condition  of  giving  an  adequate  indemnity  to  the  other  interested 
country. 

If  the  passing  of  time  should  not  confer  sovereignty  upon  a  ter- 
ritory and  in  the  name  of  ideals  of  justice  there  should  be  given 
place  to  recoveries  founded  on  historical  right,  the  map  of  the  World 
would  be  made  over  completely  and  replaced  by  another  which  would 
certainly  be  more  arbitrary  and  unjust  than  the  present  one. 

Laying  aside  the  occupation  of  Egypt  bj^  England,  let  us  cite  in 
support  of  our  assertion  two  very  characteristic  cases :  The  right  of 
occupation  and  administration  which  Turkey  granted  to  England 
by  the  treaty  of  June  4,  1878,  over  the  island  of  Cypf us ;  aild  *  like 
right  granted  to  Austria-Hungary  over  Bosnia  and  HerZegotina,  by 
article  25  of  the  treaty  of  Berlin  of  1878. 

With  respect  to  this  case — in  these  present  moments  of  great 
reality — it  suffices  to  observe  that,  notwithstanding  the  stipulation  in 
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the  agreement  of  April  21,  1879,  between  Austria  and  Turkey,  des- 
tined to  regulate  that  occupation,  Austria  has  gradually  gone  on 
accentuating  her  rights  over  that  territory  and  considering  it  as 
absolutely  subject  to  her  sovereignty.  Lastly,  and  founded  on 
motives  of  a  political  character  which  it  is  not  opportune  to  expose, 
that  country  has  declared  by  a  circular  to  the  chancelleries  of  all 
the  powers  signatory  to  the  treaty  of  Berlin  that  she  annexes  Bosnia 
and  Herzegovina  defintiely  to  her  territory.  Such  declaration,  in 
spite  of  its  being  unexpected  and  of  the  dangers  which  it  holds  for 
European  peace,  has  not  preoccupied  the  great  powers — the  same  as 
the  political  emancipation  of  Bulgaria — except  as  they  relate  to  the 
alterations  of  equilibrium  established  by  the  treaty,  and  because  there 
is  no  agreement  concerning  the  indemnities  which  ought  or  ought 
not  to  be  given  for  said  territorial  modifications. 

We  do  not  wish  to  compare  the  case  of  Bosnia  and  Herzegovina 
with  that  of  Tacna  and  Arica,  because  our  right  iji  these  Provinces 
is  not  merely  of  occupation  and  administration  but  of  complete  sov- 
ereignty; because  it  is  only  a  question  which  affects  two  countries 
and  has  no  relation  to  any  system  of  continental  equilibrium;  and 
because  the  pact  of  1883  fixed  the  indemnity  which  ought  to  be  given 
to  the  other  country  by  that  one  which  remains  as  definite  sovereign 
of  the  territory. 

Finally,  considering  the  question  with  the  judgment  of  statesmen 
who  should  be  guided  more  by  diplomatic  precedents  and  political 
considerations  than  by  the  rigorous  precepts  of  private  law,  Chile 
can  ask  of  Peru  the  modification  of  the  treaty  of  peace  relative  to 
the  plebiscite,  being  able  to  give  her  in  exchange  an  adequate  in- 
demnity. 

On  proceeding  thus,  she  has  in  her  favor  the  precedent  of  vital 
importance  of  the  abrogation  of  article  5  of  the  treaty  of  Prague 
and  also  the  counsel  of  illustrious  publicists,  especially  Holtzendorff, 
who,  apropos  of  the  abrogation  of  this  article,  said  that  "it  is 
fitting,  from  the  point  of  view  'of  international  law  and  of  peaceful 
relations  between  the  States,  that  a  stipulation  should  be  abolished 
at  an  opportune  time  in  a  legal  way,  when  in  the  passing  of  time 
it  becomes  clear  that  said  stipulation  can  not  be  carried  into  effect 
and  when  its  lack  of  determination  constitutes  only  an  element  of 
turmoil  and  disquietude."  ("  L' Abrogation  de  L'Article  V  du  Traite 
De  Prague  "  in  the  "  Revue  de  Droit  International  et  de  Legislation 
Comparee,"  T.  X,  1878,  pp.  580^586.)  Cf.  Stoerk  "  Option  un  ple- 
biscit "  (Leipzig,  1879,  pp.  147-148). 

*  *  *  sk  *  *  :): 

Our  chancellery,  deferring  to  international  public  opinion  which 
places  itself  each  time  more  in  the  sense  of  solidarity  of  States,  and 
convinced  that  in  our  epoch  moral,  political,  and  economic  solidarity 
is  the  primordial  law  of  nations,  has  manifested  its  will  not  to  press 
to  the  limit  the  rights  conferred  upon  it  by  the  pact  of  Ancon  over 
Tacna  and  Arica  on  condition  that  Peru  should  pave  the  way  for 
an  agreement  more  advantageous  to  herself  and  tending  not  to  wound 
the  national  feeling. 

The  Government  of  Chile  has  proposed  to  her  approbation  a  union 
of  negotiations  tending  to  bind  the  interests  of  both  countries,  and 
among  them  figures  the  celebration  of  the  plebiscite  on  an  equitable 
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basis  in  itself  and  susceptible  of  returning  to  Peru  the  sovereignty  of 
those  territories. 

Chile  has  given  in  this  manner,  even  to  the  limit  her  national  dig- 
nity would  allow,  overwhelming  proofs  of  her  good  will. 

It  is  not  possible  to  go  further  or  to  appear  to  favor  new  proposi- 
tions. That  which  our  country  now  awaits  is  that  unequivocal 
proofs  of  equal  good  will  shall  be  given  it. 

We  are  sure  that  this  attitude  of  the  Chilean  Government  carries 
to  all  friendly  States  the  conviction  of  the  justice  that  attends  us 
and  of  the  high  spirit  of  cordiality  which  animates  us  in  this  long  and 
debated  question. 

The  chancellery  of  Santiago,  on  proposing  such  friendly  agree- 
ments, has  set  forth  in  the  most  eloquent  manner  its  desire  to  see 
bound  together  the  vital  interests  of  the  two  neighboring  peoples, 
called  to  make  straight  in  harmony  the  road  of  international  life, 
which  in  spite  of  its  ideals  and  horizons  of  progress  is  not  exempt 
from  inquietude  and  anxiety. 

Alejandro  Alvarez, 
Counselor  of  ike  Minister  of  Foreign  Relations  of  Chile. 

Santiago,  November^  1908. 


TREATY  OF  PEACE  AND  FRIENDSHIP  BETWEEN  CHILE 

AND  PERU.^ 

I  Signed  at  Lima,  October  20,  1883.] 

The  Republic  of  Chile  on  the  one  part,  and  the  Republic  of  Peru 
on  the  other,  being  desirous  of  reestablishing  friendly  relations  be- 
tween the  two  countries,  have  resolved  to  conclude  a  Treaty  of  Peace 
and  Friendship,  and  for  that  purpose  have  named  as  their  Plenipo- 
tentiaries, that  is  to  say : — 

His  Excellency  the  President  of  the  Republic  of  Chile: — Don 
Jovino  Novoa ; 

And  His  Excellency  the  President  of  the  Republic  of  Peru:  Don 
Jose  Antonio  de  Lavallo,  Minister  of  Foreign  Affairs,  and  Don  Mari- 
ano Castro  Zalvidar; 

Who,  having  conununicated  to  each  other  their  full  powers,  and 
found  them  to  be  in  good  and  due  form,  have  agreed  upon  the  follow- 
ing Articles : — 

Article  I.  Relations  of  peace  and  friendship  are  reestablished  be- 
tween the  Republics  of  Chile  and  Peru. 

II.  The  Republic  of  Peru  cedes  to  the  Republic  of  Chile,  in  per- 
petuity and  unconditionally,  the  territory  of  the  littoral  province  of 
Tarapaca,  the  boundaries  of  which  are:  on  the  north,  the  ravine 
and  River  Camarones;  on  the  south,  the  ravine  and  River  Loa;  on 
the  east,  the  Republic  of  Bolivia ;  and  on  the  west,  the  Pacific  Ocean. 

III.  The  territory  of  the  provinces  of  Tacna  and  Arica,  bounded 
on  the  north  by  the  River  Sama  from  its  rise  in  the  Cordilleras  bor- 
dering upon  Bolivia  to  where  it  flows  into  the  sea,  on  the  south  by  the 
ravine  and  the  River  Camarones,  on  the  ast  by  the  Republic  of 
Bolivia,  and  on  the  west  by  the  Pacific  Ocean,  shall  remain  in  the 
possession  of  Chile,  and  subject  to  Chilean  laws  and  authorities,  dur- 
ing the  term  of  ten  years,  to  be  reckoned  from  the  ratification  of 
the  present  Treaty  of  Peace.  At  the  expiration  of  that  term  a  pleb- 
iscite shiall,  by  means  of  a  popular  vote,  decide  whether  the  terri- 
tory of  the  provinces  referred  to  is  to  remain  definitely  under  the 
dominion  and  sovereignty  of  Chile,  or  continue  to  form  a  part  of  the 
Peruvian  territory.  Whichever  of  the  two  countries  in  whose  favor 
the  provinces  of  Tacna  and  Arica  are  to  be  annexed  shall  pay  to  the 
other  10,000,000  pesos  in  Chilean  silver  currency,  or  Peruvian  soles 
of  the  same  standard  and  weight. 

A  special  Protocol,  which  shall  be  considered  as  an  integral  part 
of  the  present  Treaty,  will  establish  the  form  in  which  the  plebiscite 
is  to  take  place,  and  the  conditions  and  periods  of  payment  of  the 

1  This  translation  is  taken  from  British  and  Foreign  State  Papers,  vol.  ,74,  p.  349. 
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10,000,000  pesos  by  the  country  which  remains  in  possession  of  the 
provinces  of  Tacna  and  Arica. 

IV.  In  conformity  to  the  provisions  of  the  Supreme  Decree  of 
February  9,  1882,  by  which  the  Government  of  Chile  ordered  the 
sale  of  1,000,000  tons  of  guano,  the  net  proceeds  of  that  sale,  after 
deducting  the  expenses  and  disbursements  referred  to  in  Article  13 
of  the  said  Decree,  shall  be  equally  divided  between  the  Government 
of  Chile  and  those  creditors  of  Peru  whose  claims  appear  to  be  guar- 
anteed by  the  guano.  - 

On  the  sale  of  the  1,000,000  tons  referred  to  in  the  preceding  para- 
graph being  completed,  the  Government  of  Chile  shall,  as  pro- 
vided for  in  Article  1&,  continue  to  hand  over  to  the  Peruvian  credi- 
tors 50  per  cent  of  the  net  proceeds  of  the  guano  until  the  debt  be 
extinguished  or  the  guano  beds  actually  worked  be  exhausted. 

The  proceeds  of  the  guano  beds  which  may  hereafter  be  discov- 
ered in  the  ceded  territories  shall  belong  exclusively  to  the  Govern- 
ernment  of  Chile. 

V.  Should  any  guano  beds  be  discovered  in  the  territories  which 
remain  under  the  dominion  of  Peru,  it  is  agreed  that  in  order  to 
prevent  a  competition  between  the  Governments  of  Chile  and  Peru 
for  the  sale  of  that  article,  both  Governments  shall  previously  agree 
in  determiniiig  the  proportion  and  conditions  which  each  of  them 
must  observe  in  disposing  of  the  guano. 

VI.  The  Peruvian  creditors,  upon  whom  the  benefit  referred  to 
in  Article  IV  is  conferred,  shall  submit  themselves  for  the  proofs  of 
their  securities  and  other  formalities  to  the  rules  laid  down  in  the 
Supreme  Decree  of  February  9, 1882. 

VII.  The  obligation  which  the  Government  of  Chile  accept,  in 
accordance  with  Article  IV,  to  hand  over  50  per  cent  of  the  net  pro- 
ceeds of  the  guano  beds  actually  worked,  shall  continue  to  bond  them 
whether  the  guano  be  extracted  in  conformity  with  the  existing  con- 
tract for  the  sale  of  1,000,000  tons,  or  take  place  by  virtue  of  another 
contract,  or  on  account  of  the  Chilean  Government  itself. 

VIII.  Beyond  the  declarations  made  in  the  foregoing  Articles,  and 
the  obligations  the  Government  of  Chile  have  voluntarily-  ac- 
cepted by  the  Supreme  Decree  of  March  28,  1882,  which  regulates 
the  nitrate  property  in  Tarapaca,  the  Government  of  Chile  do  not 
recognise  any  debts  which  may  affect  the  new  territories  they  acquire 
by  the  present  Treaty,  whatever  may  be  their  nature  and  origin. 

IX.  The  Islands  of  Lobos  shall  continue  to  be  administered  by  the 
Government  of  Chile  until  the  extraction  of  1,000,000  tons  of  guano 
from  the  existing  beds  has  been  completed  in  conformity  with  the 
stipulations  of  Articles  IV  and  VII.  They  shall  then  be  restored 
to  Peru. 

X.  The  Government  of  Chile  declare  that  they  will  cede  to  Peru, 
from  the  day  on  which  the  ratifications  of  the  present  Treaty  are 
constitutionally  exchanged,  their  share  of  50  per  cent  of  the  proceeds 
of  the  guano  extracted  from  the  Islands  of  Lobos. 

XI.  Until  a  special  Treaty  be  concluded,  commercial  relations  be- 
tween the  two  countries  shall  be  placed  on  the  same  footing  as  they 
were  prior  to  April  5,  1879. 

XII.  The  indenmities  which  Peru  may  owe  to  Chileans  who  have 
suffered  injuries  through  the  war  shall  he  submitted  either  to  a 
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Tribunal  of  Arbitration  or  to  a  Mixed  International  Commission, 
appointed  immediately  after  the  ratification  of  the  present  Treaty, 
in  the  form  established  by  the  recent  conventions  concluded  between 
Chile  and  the  Governments  of  England,  France,  and  Italy. 

XIII.  The  Contracting  Governments  recognise  and  accept  the 
validity  of  all  administrative  and  judicial  acts  done  in  obedience  to 
the  martial  jurisdiction  exercised  by  the  Government  of  Chile  during 
the  occupation  of  Peru. 

XIV.  The  present  Treaty  shall  be  ratified,  and  the  ratifications 
exchanged  as  soon  as  possible  within  the  maximum  term  of  160  days, 
to  be  reckoned  from  this  date. 

In  faith  of  which  the  respective  Plenipotentiaries  have  signed  the 
same  in  duplicate,  and  affixed  thereto  their  respective  seals. 

Done  at  Lima  this  20th  day  of  October,  in  the  year  of  our  Lord, 
1883. 

[l.  s.]     Mae.  Castro  Zalvidae. 
[l.  s.]     Jovino  Novoa. 
[l.  s.]     J.  A.  De  Lavalle. 


SUPPLEMENTARY  PROTOCOL  RESPECTING  THE  TEM- 
PORARY OCCUPATION  OF  A  PORTION  OF  PERUVIAN 
TERRITORY  BY  CHILEAN  TROOPS.^ 

[Lima,  October  20,  1883.], 

In  the  city  of  Lima,  on  October  20, 1883,  Mr.  Jovino  Novona,  Minis- 
ter Plenipotentiary  of  the  Republic  of  Chile,  Mr.  Hose  Antonio  de 
Lavalle,  Minister  of  Foreign  Affairs  of  Peru,  and  Mr.  Mariano  Cas- 
tro Zalvidar,  both  plenipotentiaries  ad  hoc  of  the  Government  of  his 
Excellency  General  Miguel  Yglesias,  having  met  to  conclude  the 
Treaty  of  Peace  between  the  Republics  of  Peru  and  Chile,  and  acting 
in  virtue  of  the  authority  vested  in  them  by  their  respective  Govern- 
ments, as  it  appears  from  their  powers  and  special  mandate  which 
have  been  examined  and  held  sufficient  for  the  negotiation  of  the 
Treaty  of  Peace  signed  on  this  date,  proceeded  to  conclude  the  follow- 
ing Supplementary  Protocol  to  the  Treaty  of  Peace  between  the  Re- 
publics of  Peru  and  Chile : 

Aet.  I.  Until  the  Treaty  of  Peace  signed  in  Lima  on  this  day  be 
made  binding  by  the  ratification  of  it  by  the  Peruvian  Congress,  the 
Republic  of  Chile  is  authorized  to  maintain  an  army  of  occupation  in 
that  part  of  Peruvian  territory  where  the  General-in-chief  considers 
its  presence  necessary,  provided  always  that  the  forces  which  are  to 
compose  that  army  shall  not  in  any  way  disturb  or  embarrass  the  free 
and  full  exercise  of  the  jurisdiction  appertaining  to  the  Government 
of  Peru. 

II.  In  order  to  contribute  towards  the  expenses  which  may  be  in- 
curred by  the  Republic  of  Chile  in  maintaining  the  army  of  occupa- 
tion, the  Government  of  Peru  shall,  from  the  date  of  this  Protocol, 
pay  to  the  General-in-chief  of  those  forces  the  sum  of  300,000  soles 
per  month,  which  sum  shall  be  deducted  as  the  first  charge  from  the 
national  revenue  of  Peru. 

•This  translation  Is  taken  from  British  and  Foreign  State  Papers,  vol.  74,  p.  352. 
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III.  The  provisions  and  equipments  of  whatever  kind  which  the 
Government  of  Chile  may  send  to  their  army  while  the  occupation 
lasts  shall  pass  through  the  custom  houses  of  Peru  free  of  custom  or 
municipal  duties,  and  their  clearance  shall  be  effected  without  any 
formality  other  than  the  production  of  the  manifest,  with  the  permit 
of  the  General-in-chief  affixed  on  it. 

IV.  The  headquarters  of  the  army  of  Chile  shall  make  use  of  all 
the  telegraphic  lines  of  the  State  without  payment,  provided  the  tele- 
grams are  countersigned  in  the  Secretary's  office  of  the  General-in- 
chief,  or  signed  by  the  Minister  Plenipotentiary  of  Chile. 

V.  The  headquarters  of  the  army  of  occupation  shall  also  make  use 
of  the  railway  lines  on  the  same  conditions  as  those  observed  by  the 
Government  of  Peru  by  virtue  of  the  various  contracts  which  it  has 
entered  into  with  the  persons  or  companies  that  work  such  lines. 

VI.  As  long  as  the  General-in-chief  of  the  Army  of  occupation  con- 
siders it  indispensable,  the  hospitals  named  "Dos  de  Mayo"  and 
"  Santa  Sofia  "  in  this  city  shall  continue  to  be  used  by  that  army,  it 
being  permitted  to  place  a  military  guard  in  those  establishments  for 
their  protection  and  police. 

In  witness  whereof  the  above-mentioned  Plenipotentiaries  have 
signed  the  present  Protocol,  in  duplicate,  and  sealed  it  with  their 
respective  seals. 

[l.  S.J    JoviNO  NovoA. 
[l.  s.]     J.  A.  De  Lavalle. 
[l.  s.]     Mae.  Castbo  Zalvidar. 
72018—18 5 
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PARALLEL  STUDY  OF  THE  ARGUMENTS  OF  CHILE  AND 
PERU  ON  THE  QUESTION  OF  TACNA  AND  ARICA. 


INTEODUCTORT  NOTE. 

The  discussion  from  which  this  parallel  abstract  is  made  arose 
on  the  occasion  of  the  Treaty  of  Peace  between  Bolivia  and  Chile  in 
October,  1904.^  The  second  clause  of  that  treaty  established  a  de- 
marcation of  the  frontiers,  including  in  the  north  and  south  line  the 
boundaries  of  Tacna  and  Arica.  The  third  clause  proposed  the  con- 
struction of  a  railroad  at  the  expense  of  the  Chilean  Government 
to  run  from  the  port  of  Arica  to  La  Paz.  Peru  protested  against 
the  "  acts  of  sovereignty "  implied  in  these  articles,  and  the  accom- 
panying interchange  of  diplomatic  discussion  followed.^ 

Subjects  of  discussion. 

Rights,  of  Peru  and  Chile  in  TacUa  and  Arica. 
Limitations  of  Chilean  authority. 

Conditions  which  should  govetn  the  holding  of  a  plebiscite  under 
Article  III  of  the  Treaty  of  Ancon. 

Article  III  of  the  Treaty  of  Ancon.^ 

"  El  territorio  de  las  pr6viflcias  "  The  territory  of  the  Provinces 

de  Tacna  y  Arica  [gives  bound-  of  Tacna  and  Arica   *   *   *  will 

aries]     continuara    poseido    por  continue    in    the    possession    of 

Chile  y   sujeto   4  la   legislacion  Chile    and    subject    to    Chilean 

y   autoridades   chilenas   durante  legislation  and  authorities  dur- 

el  termino  de  diez  aiios  contados  ing  the  term  of  ten  years  reck- 

desde  que  se  ratifiqUe  el  presente  oned  from  the  ratification  of  the 

tratado  de  pais.     Espirado  esto  present    treaty    of    peace.    This 

plazo,  un  plebiscito  decidira  en  term  having  expired,  a  plebiscite 

votacion  popular  si  el  territorio  shall    decide    by    popul&,t    vote 

de  las  provincias  ref  eridas  queda  whether  the  teinritoty  of  the  Prov- 

definitivamente    del    dominio    y  inces  referred  to  remains  finally 

soberania  de  Chile,  6  si  continiia  under  the  dominion  and  sover- 

siendo  parte  del  territorio  peru-  eignty  of  Chile,  or  continues  to 

ano.     Aquel  de  los  dos  paises  a  be  part  of  the  Peruvian  territory, 

cuyo  favor  queden  anexadas  las  That  one  of  .the  two  countries  in 

provincias    de    Tacna    y    Arica,  whose    favor   the   Provinces    of 

pagara  al  otro  diez  millones  de  Tacna  and,  Arica  remain  annexed 

pesos,  moneda  chilena  de  plata  6  shall  pay  to  the  other  ten  million 

soles  peruanos  de  igual  ley  y  peso  pesos  in  Chilean  silver  or  Peru- 

que  aquella."  '^'i^i^  soles  ecjual  to  them  in  stand- 
ard and  weight." 


iBoIetln  Mensnal,  Bureau  of  American  Republlce,  vol.  20,  June,  1905,  pp.  16-21. 

>Mlnl?t°rio  de  Belacl6nes  Bxterlcres  de  Chile:  ComunlcaclOneB  camblades  entre  las 
Canctlferla"ae  Chile  y  Peru  sobre  la  cuestlon  de  Tacna  y  Arica.  (1905-1908.)  San- 
tiago de  Chile,  Imprenta  Barcelona,  1908. 

"  Ibid.,  pp.  233,  234. 
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A.  DIPLOMATIC  EXCHANGES  BETWEEN  CHILE  AND 
PERU  ON  THE  QUESTION  OF  TACNA  AND  ARICA, 
1905-1908. 


I.  Abstract  of  Protest  addressed, 
by  the  Minister  of  Peru  to  Mm 
of  Chile  with  reference  to  acts 
of  sovereignty  proposed  by 
Chile  in  the  treaty  of  peace  be- 
tween Chile  and  Bolivia.  Lima. 
February  18,  1905. 

PERU. 

Article  2  of  tlije  treaty  be- 
tween Bolivia  and  Chile,  defining 
boundaries  in  part  of  Tacna  and 
Arica,  and  Article  3,  providing 
for  construction  of  the  railway 
from  Arica  to  La  Paz,  oblige  the 
Government  of  Peru  to  protest  on 
the  ground  that  these  are  "  acts  of 
dominion  (authority)  in  the  full 
exercise  of  possession  and  sov- 
ereignty, which  according  to  in- 
disputable international  and  civil 
right  (law)  belong  only  to  the 
master  and  overlord  (senor  y 
dueno)  and  not  to  the  possessor 
and  mere  occupant,  which  is  the 
condition  of  Chile  in  the  prov- 
inces of  Tacna  and  Arica  "  (pp. 
8  and  10). 


II.  Abstract  of  Response  of  the 
Minister  of  Chile  to  him  of 
Peru.  Santiago,  March  15, 
1905. 


CHILE. 

Quotes-  the  Peruvian  protest 
as  given  in  parallel  column  and 
says :  "  It  is  not  diificult  to  dem- 
onstrate that  this  interpretation 
can  not  be  reconciled  either  with 
the  letter  or  the  spirit  of  the 
treaty. 

"  In  fact,  your  Exc.  is  aware 
that  a  section  of  territory  be- 
longs to  that  State,' which  with 
sufficient  title  has  the  power  to 
occupy  it  and,  subject  it  to  its  au- 
thority and  laws,  and,  since 
Article  III  of  said  Treaty  (of 
Ancon)  establishes  that  the  terri- 
tory of  the  provinces  of  Tacna 
and  Arica  '  shall  continue  possest 
by  Chile  and  subject  to  the  legis- 
lation and  authorities  of  Chile,' 
it  is  evident  that  Peru  ceded  to 
Chile  the  full  and  absolute  sov- 
ereignty over  these  .provinces, 
without  any  limitation  whatever 
in  regard  to  its  exercise,  and  only 
limited  in  regard  to  its  duration 
by  the  event  of  plebiscite,  which 
is  to  be  held  after  the  lapse  of  ten 
years,  to  be  counted  from  the  rat- 
ification of  the  Treaty,  as  it  de- 
clares."    (Pp.  21-22.) 
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Peru,  in  continuing  her  protest, 
calls  attention  to  the  recognition 
of  }ier  rights  over  Tacna  and 
Arica  by  Bolivia,  as  in  the  treaty 
between  Peru  and  Bolivia  of  Sep- 
tember, 1902,  in  which  occurs  the 
clause :  "  The  High  Contracting 
Pa-rties  agree  equally  to  proceed 
*  *  *  to  the  demarcation  of  the 
line  which  separates  the  provinces 
of  Tacna  and  Arica  from  the  Bo- 
livian province  of  Carangas,  im- 
mediately after  these. shall  again 
be  (literally  return  to  be,  'vuel- 
van  a  estar ')  under  the  sover- 
eignty of  Peru"  (p.  9). 

Peru  continues :  "  These  being 
the  facts  established  by  the 
treaty  of  Ancon,  they  can  not 
be  modified  or  affected  by  agree- 
ment or  stipulations  in  which 
Peru  has  not  taken  part. 

The  agreements  between  Bo- 
livia and  Chile  could  be  binding 
only  if  they  were  made  with  the 
consent  of  Peru,  or  if  the  plebi- 
scite should  have  resulted  in  favor 
of  Chile.  Neither  of  these  things 
being  true,  Peru  declares  that  she 
does  not  accept  or  recognize  these 
agreements  in  any  form  or  time 
and  that  they  can  not  modify  the 
legal  condition  of  the  territories 
of  Tacna  and  Arica,"  in  respect 
to  which  Peru  continues  to  be 
owner  of  the  title  (dueno  del  do- 
minio)  and  Chile  the  mere  occu- 
pant and  tenant,  whose  legal 
term  had  expired  10  years  ago, 
in  which  interval  the  plebiscite 
should  have  been  carried  out 
(pp.  10^11). 


Peru  maintains  (p.  12)  that 
the  question  of  Tacna  and  Arica 
is  an  international  affair,  gov- 
erned by  a  treaty  which  lays  obli- 
gations upon  the  nations  that  ar- 


Chile  seizes  upon  the  final 
phrase  ^''immediately  after  these 
(territories)  shall  return  to  be 
imder  the  sovereignty  of ^ Peru" 
and  construes  it  into  an  express 
recognition  by  Peru  of  the  lact 
that  they  are  not  under  the  sov- 
erei^ty  of  Peru,  which  is  equiv- 
alent to  a  recognition  that  sov- 
ereignty is  exercised  by  Chile 
(p.  25). 


Chile  replies  (p,  25)  to  Peru'-a 
claim  that  Peru  has  retained 
dominion  over  Tacna  and  Arica 
by  stating  that :  "  The  traditional 
doctrine  of  dominion  and  prog* 
erty  which  a  State  exercises  ovar 
the  territory  subject  to  its  jtiri^T 
diction  tends  to  disappear  (ti- 
ende  a  4esaparecer)  absolutely 
from  modern  international  law, 
and  there  is  to  be  considered 
only  the  civil  law,  which  doe^ 
not  govern  the  relations  betweea 
States.  Furthermore,  even  with- 
in that  doctrine  (international 
law)  it  is  well  known  that  'to 
the  territorial  sovereignty  be-, 
longs  exclusively  the  authority 
over  all  parts  of  its  possessions^ 
and  from  this  point  of  view  only, 
without  reference  to  the  interna- 
tional situation  of  the  State,  can 
it  be  said  that  it  is  proprietor  of 
its  territory ' "  (p.  26) . 

Chile  does  not  reply  directly 
to  this  point,  except  in  so  far  as 
the  discussion  of  precedents, 
given  below,  may  be  construed 
as  an  answer. 
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ranged  it  and  sealed  it  with  their 
public  faith.  It  is  subject  to  the 
rules  of  justice  and  to  the  im- 
perative respect  due  to  treaties. 


Peru  argues: 

It  is  inconceivable  that  the  pro- 
visions of  the  treaty  of  Ancon 
should  not  be  complied  with  or 
that  one  of  the  parties  thereto 
should  make  agreements  with  a 
thirii,  which  must  necessarily  be 
subject  to  the  final  condition  of 
those  territories,  which  is  to  be 
determined  by  the  plebiscite. 


The  situation  of  Tacna  and 
Arica  is  unique,  claims  Peru  (p. 
14),  since  there  are  no  precedents 
for  the  case  of  a  territory  subject 
to  a  plebiscite  in  accordance  with 
a  public  and  obligatory  treaty  be- 
tween two  countries,  but  remain- 
ing in  fact  in  the  possession  of 
one  of  them  after  the  termination 
of  the  period  fixed  for  the  ex- 
pression of  the  popular  will. 

Peru  closes  by  insisting  that 
the  treaty  of  peace  between  Chile 
and  Bolivia  can  not  modify  the 
treaty  of  Ancon  or  in  any  Way 
control  Peru  or  affect  her  rights 
in  regard  to  Tacna  and  Arica. 


III.  Second  Communication  from 
Peru  to  Chile,  dated  Lima, 
April  25,  1905. 

Maintains  that  sovereignty 
(such  as  Chile  claims  over  Tacna 
and  Arica)  is  inconsistent  with  a 
provisional  and  temporary  con- 
trol; also  that  the  terms  of  the 


Chile  professes  to  regard  the 
provision  for  a  plebiscite  as  a 
mere  formality  designed  to  sanc- 
tion an  annexation  which  was 
already  accomplished,  as  during 
the  French  Kevolutlon,  or  to  ex- 
tenuate an  annexation  agreed  to 
beforehand,  as  has  occurred  in 
the  nineteenth  century.  "  The 
result,  naturally,  has  always  been 
favorable  to  the  country  which 
annexed." 

Chile  cites  the  treaty  of 
Prague,  Aug.  23,  1886,  between 
Prussia  and  Austria,  which  stipu- 
lated that  there  should  be  a  plebi- 
scite in  favor  of  the  Danish  popu- 
lation of  Sehleswig,  but  which 
has  remained  without  effect  be- 
cause the  Austrian  Government 
recognized  the  annexation  as  an 
accomplished  fact  (pp.  28-29). 


Chile  concludes  by  asserting 
her  right  to  execute  acts  of 
dominion  and  soveteigiity  over 
Tacna  and  Arica  and  to  consider 
them  an  integral  part  of  Chilean 
territory,  so  long  as  a  plebiscite 
shall  not  have  determined  their 
future  state  (pp.  30-31). 

Finally  Chile  invites  Peru  to 
seek  to  come  to  an  agreement 
Avhich  shall  be  based  on  the  com- 
mon interests  and  needs  of  both 
Eepublics  (p.  31). 

IV.    Response    of    Chile,    dated 
Santiago,  June  5, 1905. 

Chile  responds  briefly,  main- 
taining that  the  interpretations 
she  has  previously  given  are  in 
accord  with  international  law  and 
follow  the  practice  of  European 
nations. 
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treaty  of  Ancon  are  clear  and 
free  from  any  uncertainty.  In 
that  treaty  it  was  expressly 
agreed  that  the  possession  (of 
Tacna  and  Arica  by  Chile) 
should  continue  for  a  definite 
term,  but  the  sovereignty  and  do- 
minion were  not  ceded.  The  ces- 
sion of  sovereignty  was  carefully 
stipulated  in  the  case  of  Tara- 
paca,  but  was  reserved  in  the  case 
of  Tacna  and  Arica,  pending  the 
result  of  the  plebiscite  (p.  37). 

Rejecting  the  insinuation  of 
Chile  that  the  date  of  the  plebi- 
scite was  not  fixed  by  the  treaty 
was  fixed  by  the  requirement  that 
it  should  be  held  at  the  end  of  10 
years  counted  from  the  ratifica- 
tion of  the  treaty,  i.  e.,  from 
March  28, 1884.  This  was  the  un- 
derstanding at  the  time  the  treaty 
was  negotiated  and  approved,  and 
it  has  invariably  been  recognized 
by  the  Chilean  authorities  in  sub- 
sequent discussion. 

Peru  reviews  the  history  of  the 
negotiations  and  reiterates  the 
terms  of  the  treaty  of  Ancon  and 
closes  by  accepting  the  invitation 
to  negotiate  its  execution. 

VI.  Besponse  of  Sr.  Seoane  for 
Peru  to  Nvrni.  S,  Santiago,  May 
8, 1908. 


Acknowledging  diplomatically 
the  courtesy  and  expres.sions  of 
good  will  of  Chile  and  recipro- 
cating the  latter,  Peru  enumer- 
ates the  five  proposals  stated  in 
Chile's  confidential  communica- 
tion and  states  that  they  consti- 
tute a  "  heterogeneous  '  series  of 
propositions  which  Peru  cannot 
consider  in  this  connection,  be- 
cause they  are  in  no  sense  related 
to  the  purely  political  question  of 
the  plebiscite  which  Peru  desires 
to  take  up  directly. 

While  Peru  recognizes  the  im- 
portance of  the  proposed  meas- 
ures for  reciprocal  customs  ar- 


V.  '^Num.  3— Confidential ^^— 
Ministre  del  Bel.  Exteriores 
{de  Chile) ,  Santiago,  March  25, 
1908. 

The  Minister  of  Foreign  Af- 
fairs for  Chile  addresses  the  plen- 
ipotentiary of  Peru  in  Santiago, 
evidently  after  certain  oral  nego- 
tiations have  taken  place.  He 
says  in  effect  (pp.  48-55) : 

The  Peruvian  Minister  indi- 
cated in  his  first  interview  that 
he  wished  to  proceed  at  once  to 
the  consideration  of  the  Tacna- 
Arica  question,  but  he  of  Chile 
proposed  rather  to  formulate  cer- 
tain distinct  proposals  designed 
to  develop  amicable  relations  be- 
tween Peru  and  Chile.  It  was 
true  the  Peruyian  Minister  had 
not  agreed  to  this  method  of  ap- 
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rangements,  for  a  merchant  ma- 
rine, and  for  a  connecting  rail- 
road, she  is  of  the  opinion  that 
there  is  no  good  ground  for  dis- 
cussing them  in  connection  with 
•  the  matter  of  the  definite  posses- 
sion of  Tacna  and  Arica. 

Peru  solemnly  assures  Chile 
that  among  the  people  of  Tacna 
and  Arica  the  sentiment  of  na- 
tionality is  conserved  and  trans- 
mitted as  vehemently  as  in  the 
epoch  of  glory  and  sacrifice  and 
that  all  sections  of  the  "  Patria 
Peruana  "  respond  in  kind.  Once 
the  plebiscite  shall  have  been 
consummated,  there  need  be  no 
fear  that  the  disappointed  coun- 
try would  remain  ill  disposed,  for 
the  arrangement  of  peoples  shall 
correspond  to  the  true  suffrage, 
not  to  the  pretender  Republic. 

However,  on  the  one  point  of 
the  proposed  increase  of  the  in- 
demnity to  be  paid  to  the  other 
country  by  the  one  which  shall 
gain  the  final  sovereignty,  Peru 
makes  the  fundamental  observa- 
tion that  the  discussion  with 
which  he  is  charged  by  his  Gov- 
ernment contemplates  fulfillment 
of  Article  III  of  the  treaty  of 
peace,  not  the  modification  there- 
of (p.  77). 


Peru  would  depart  from  the 
conditions  of  the  agreement  of 
Ancon  only  to  insure  the  imme- 
diate and  definite  reincorporation 
of  the  Peruvian  Province^  of 
Tacna  and  Arica  with  the  na- 
tional territory. 

Peru  has  faith  in  the  outcome 
of  a  plebiscite  conducted  in  ac- 
cordance with  her  judicial  insti- 
tutions, whereas  the  attitude  of 
Chile  is  a  confession  of  the  ster- 
ility of  those  efforts  which  have 
been  made  to  "Chilenize"  the 
population  (p.  78). 


proach  to  the  vital  question,  yet 
he  of  Chile  might  attribute  this 
to  the  fact  that  the  proposals  had 
been  vague  and  not  clearly  under- 
stood, therefore  he  formulates 
them  as  follows: 

1.  Arrangement  of  a  commer- 
cial convention  which  shall  con- 
cede free  or  reciprocal  customs 
duties  to  certain  elected  products 
of  each  of  the  two  countries 
which  are  consumed  in  the  other. 

2.  Celebration  of  an  agreement 
for  the  development  of  the  mer- 
chant marine  and  the  establish- 
ment of  a  steamship  line  to  be 
paid  for  or  subventioned  by  the 
two  Governments  to  develop  the 
commerce  of  their  coasts. 

3.  Association  of  the  two  Gov- 
ernments to  carry  out  by  means 
of  their  resources  and  their  credit 
the  work  of  uniting  the  capitals 
of  Santiago  and  Lima  by  a  rail- 
road. 

4.  Arrangement  of  a  protocol 
which  shall  establish  the  form  of 
the  plebiscite  provided  for  to  de- 
termine definitely  the  nationality 
of  Tacna  and  Arica. 

5.  Agreement  to  increase  the 
amount  of  the  indemnity  which 
shall  be  paid  to  the  other  country 
by  the  one  which  acquires  defi- 
nite sovereignty  over  this  terri- 
tory. 
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Peru  therefore  definitely  de- 
clines to  consider  the  proposal  (to 
increase  the  amount  of  the  in- 
demnity). 

Peru  then  takes  up  three  points 
of  the  Chilean  olaims :  I.  The  pre- 
tended cession  of  sovereignty  (la 
ceaion  siniulada) ;  II.  The  direc- 
tion of  the  plebiscite;  and  III. 
The  qualifications  of  voters  (vot- 
antes). 


I. 


With  i*egard  to  the  cession  of 
sovereignty.    I.  (pp.  80-94). 

(a)  In  ancient  legislation  the 
substantial  and  characteristic  ele- 
ment of  a  plebiscite  consisted  in 
the  will  of  the  people  as  an  ex- 
pression of  sovereignty. 

(&)  The  French  Revolution  of 
1789  condemned  Conquest  by  force 
of  arms  and  reestablished  that 
democratic  practice  as  the  only 
justifiable  basis  of  changes  in  the 
existence  of  States. 

(c)  Transferred  thus  to  the 
field  of  international  relations, 
the  plebiscites)  whether  in  favor 
of  France  as  in  the  case  of 
Avignon  in  1791,  or  in  faVor  elf 
the  unity  of  Italy  in  1818,  and  all 
others  invariably  invoked  the  de- 
cision of  the  people  as  the  funda- 
mental and  judicial  title.  There 
has  been  fraud  and  abuse  by 
force,  but  fraud  is  not  a  legal 
factor;  it  annuls. 

(d)  After  repeating  the  dis- 
tinction between  the  absolute  ces- 
sion of  Tarapaca  and  the  pro- 
visional and  temporary  relin- 
quishment of  Tacna  and  Arica  by 
the  treaty  of  Ancon,  Peru  cites 
four  cases  in  which  the  ceding  na- 
tion (nacion  cesionista)  has  stip- 
ulated for  a  plebiscite,  namely 
(pp.  83-84),  the  treaty  of  Turin, 
March,  1860 ;  the  treaty  of  Prague, 
August,  1866;  the  sequel  to  the 
treaty   of  Pj-ague  agreed  to   at 


Chile  then  proceeds  to  argue  as  ' 
follows : 

He  is  confident  that  Peru  can 
not  fail  to  recognize  in  these  pro- 
posals as  ft  whole  the  proof  of 
Onile's  desire  to  insure  the  moSt 
cordial  relations  with  Peru,  and 
"Peru  cart  not  but  be  persuaded 
at  least  that  it  is  plainly  desirable 
to  give  to  the  negotiations  in 
hand  all  of  the  amplitude  which 
Chile  has  indicated.  Should  they 
(the  negotiations)  be  reduced  to 
the  rtiere  organization  of  the  ple- 
biscite, it  might  well  follow  that 
the  country  which  was  disap- 
pointed in  its  expectations  6f 
success  (triUnfo)  would  remain 
ill  disposed,  for  a  time  at  least,  to 
Unite  in  that  friendship  which  is 
desired. 

"  Let  us  dispose  of  all  causes  df 
eventual  uncertainty.  Greater 
confidence,  without  doubt,  will  be 
inspired  by  negfotiations  whose 
purpose  is  to  eliminate  existing 
difficulties  and  at  the  Same  time 
give  pledges  of  future  cordial- 
ity." 

Chile  argues  further  that  a 
prior  agreement  in  regard  to  the 
other  matters  he  proposes  will 
have  a  beneficial  effect  on  the  ple- 
biscite, and  this  part  of  his  com- 
munication closes  with  the  sug- 
gestion that  "  This  negotiation  as 
a  wholCj  since  it  consists  of  di- 
verse elements  which  complete 
and  compensate  one  another, 
should  be  treated  altogether  as 
a  indivisible  unit." 

Chile  then  proceeds  to  discuss 
the  several  proposals  (pp.  56-66). 
He  passes  lightly  over  the  sug- 
gestions for  a  customs  agreement, 
a  ^mercantile  marine,  and  a  con- 
necting railway.  He  introduces 
the  discussion  of  the  protocol  in 
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Vienna  on  the  following  day,  and 
in  October,  1866,  also;  and  the 
treaty  of  Paris,  August,  1877. 

In  each  of  these  cases  the  ceding 
power  renounced  claim  to  sover- 
eignty, whereas  in  the  treaty  of 
Ancon,  Peru  did  not  give  up  her 
sovereignty  over  Tacna  and 
Arica,  and  therefore  these  cases 
do  not  offer  parallel  conditions 
(p.  87). 

Various  negotiations  are  cited 
(p.  87-94),  to  prove  that  Peru 
has  never  ceded  her  sovereignty 
over  Tacna  and  Arica,  and  the 
discussion  closes  (p.  94)  with  the 
statement  that  the  claim  to  ces- 
sion (cesion  simul^da)  or  eon- 
quest  should  therefore  be  put 
aside  absolutely. 

II. 

Continuing  his  argument  under 
II,  Peru  takes  up  t*he  claim  of 
Chile  to  preside  over  the  plebi- 
scite because  she  exercises  sov- 
ereignty over  Tacna  and  Arica. 
He  denies  the  justice  of  this 
claim : 

"What  is  Chile's  title  to  sov- 
ereignty?" It  rests  solely  in  the 
treaty  of  1883.  That  treaty  pro- 
vided that  the  territory  should 
continue  to  be  possessed  by  Chile 
during  the  term  of  10  years  which 
ended  March  28,  1894.  Once 
that  term  expired,  a  plebiscite 
should  decide  by  popular  vote. 
The  termination  of  the  period 
carried  with  it  that  of  the  con- 
ventional right  (of  possession). 
Conclusively,  then,  the  precari- 
ous sovereignty  of  Chile  ceased 
in  Tacna  and  Arica  (p.  97). 

There  follows  a  recital  of  vari- 
ous expedients  proposed  by  Peru 
in  1894  to  avoid  the  disagreement 
which  exists. 

Peru  recites  the  precedents  af- 
fecting the  direction  of  plebi- 
scites in  1860, 1866,  and  1877,  and 
draws  the  conclusion  that  they 


regard  to  the  plebiscite  by  refer- 
ring to  the  withdrawal  of  the 
Peruvian  Legation  in  1901  and 
the  invitation  extended  by  Chilfe 
in  1905  for  a  resumption  of  rela- 
tions. 


He  then  comes  to  the  point  (p. 
60). 

The  treaty  of  1883  did  not 
omit  a  definition  of  the  .condi- 
tions which  should  govern  the 
holding  of  the  plebiscite  because 
of  oversight  but  rather  because 
of  the  implicit  recognition  that 
the  proceeding  agreed  to  could 
not  he. any  other  than  that  of  the 
plehiscites  comprised  in  the  his- 
tory of  interndtianal  law. 

Chile,  however^  is  not  disposed 
to  stress  the  rights  which  Article 
III  of  the  treaty  gives  her,  nor  to 
hold  exactly  to  the  terms  of  the 
law  as  laid  down  by  publicists 
and  diplomatic  precedents,  pro- 
vided always  that  Peru  will  re- 
nounce extreme  pretensions, 
which  would  certainly  frustrate 
the  purpose  of  the  negotiations. 

Chile  argues  (pp.  61-62)  that 
there  is  a  difference  between  the 
right  to  vote  in  this  matter  of 
international  import.  "  There  is, 
therefore,"  says  Chile,  "  no  doubt 
but  that  there  shall  be  called  to 
exercise  the  right  of  suffrage  all 
the  competent  inhabitants  of  the 
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agree  in  the  one  'particular,  the 
modus  operandi,  according  to 
which  it  would  follow  that  only 
residents  of  Tacna  and  Arica 
(tacnenos  y  ariquenos)  could 
serve  as  officials.  Holding  that 
Chile's  continuing  in  control  has 
been  illegal  since  March  28,  1894, 
Peru  denies  her  any  right  to  the 
presidency  of  the  plebiscite. 

"Eights  do  not  emanate  from 
that  which  is  illegal." 

Resting  her  case  in  the  funda- 
mental principles  of  justice,  Peru 
draws  the  logical  conclusion  that 
both  Republics  must  have  identi- 
cal rights  of  intervention  and 
identical  positive  securities,  to 
the  end  that  the  plebiscite  shall 
express,  according  to  the  testi- 
mony of  both,  the  true  verdict  of 
the  people  (p.  104). 


III. 

Regarding  the  right  to  vote, 
Peru  holds  that  it  pertains  solely 
to  native  sons  (regnicolas). 
Aliens,  so  long  as  they  are  not 
naturalized,  fail  to  secure  politi- 
cal rights,  and  their  personal 
status  remains  unaffected  by  any 
change  of  territorial  dominion. 

The  suffrage  in  the  case  of  the 
plebiscite  is  of  a  special  character, 
transcending  the  participation  of 
the  citizen  in  the  direction  of  pub- 
lic affairs,  since  it  shall  determine 
the  sovereignty  that  shall  rule  the 
territory.  The  vote  should  be  de- 
nied to  the  co-nationals  (Peruv- 
ians) not  born  in  Tacna  and  Ar- 


territory — ^not  only  those  nation- 
als of  one  or  the  other  country 
concerned  who  may  have  estab- 
lished their  residence  in  the  ter- 
ritory and  who  are  free  of  all 
disabilities  but  also  those  resident 
aliens  (estranjeros)  who  are  in 
the  same  conditions." 

"  The  preference  "  (voluntad) 
of  the  aliens  should  be  consulted 
in  the  plebiscite  as  much  because 
it  is  implicitly  recognized  in  the 
treaty  in  the  phrase  "popular 
vote"  (votacion  popular)  as  be- 
cause it  is  neither  equitable  nor 
reasonable  to  deprive  them  of 
participation  in  an  affair  (con- 
sulta)  which  shall  determine  the 
fate  of  the  territory  where  they 
have  established  their  interests, 
have  raised  their  families,  and 
have  contributed  in  a  very  im- 
portant degree  to  prosperity  by 
their  fruitful  and  persevering 
labor. 

Furthermore,  Chile  claims  that, 
inasmuch  as  she  is  exercising  sov- 
ereignty in  Tacna  and  Arica,  it 
is  her  exclusive  duty  to  appoint 
the  personnel  which  shall  preside 
over  the  election,  equally  in  the 
registration  of  voters  as  in  re- 
ceiving the  votes. 


The  discussion  of  this  item  con- 
cludes with  the  expression  that 
Peru  will  assuredly  not  object  to 
giving  representation  to  Peruv- 
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ica.  How  much  more  evidently 
then  to  aliens.  To  grant  the  lat- 
ter the  vote  would  be  to  give  them 
equal  rights  with  the  natives 
(duenos)  to  empower  them  to  de- 
nationalize the  citizens  and  to  vio- 
late that  neutrality  which  is  im- 
posed upon  them  by  law  in  case  of 
any  international  dispute. 
These  points  are  sustained  by 
q^uotations  from  Chilean  authori- 
ties (pp.  107-112)  and  by  preced- 
ents drawn  from  the  execution  of 
the  treaties  of  Turin,  Vienna,  and 
Paris  (pp.  112-114.) 

Finally  Peru  recites  Chile's 
statement  that  the  negotiations  of 
the  treaty  of  Ancon  could  have 
had  no  other  proceedings  in  mind 
for  the  plebiscite  than  that  of 
those  plebiscites  which  have  be- 
come incorporated  in  the  history 
of  international  law,  and,  putting 
aside  as  untenable  the  idea  that 
the  Government  of  Chile  under 
President  Montt  could  have  de- 
signs to  transform  the  proceed- 
ings into  a  burlesque  by  fraud  or 
force,  Peru  points  out  that  the 
only  precedents  are  those  of  Nice, 
of  Savoy,  of  the  Italian  Prov- 
inces, and  of  the  Island  of  St. 
Bartholomew,  in  which  rules  were 
laid  down  in  advance  by  the  local 
authorities,  as  has  been  set  forth 
in  detail  in  the  argument  (pp. 
100-101  ante).  On  this  basis 
Peru  agrees  with  Chile  on  this 
point. 

Peru  closes  by  inviting  Chile  to 
continue  the  conferences  till  an 
agreement  shall  be  reached,  by  ap- 
plying the  precepts  of  diplomatic 
antecedents  according  to  law  and 
justice  to  the  disputed  clauses  of 
the  Billinghurst-La  Torre  proto- 
col (p.  118). 


ian  nationals  and  likewise  to  citi- 
zens of  other  nations. 


Eeferring  to  the  fifth  article  of 
the  Chilean  proposals,  Chile  sug- 
gests that  the  amount  to  be  paid 
to  the  country  which  shall  lose  the 
sovereignty  of  Tacna  and  Arica 
shall  be  fixed  between  two  and 
three  millions  of  pounds  sterling. 
She  argues  that  this  payment 
should  be  combined  with  that  of 
the  indebtedness  for  the  interna- 
tional railroad  and  that  the  mat- 
ter would  thus  be  robbed  of  the 
character  of  an  indemnity.  The 
result  would  be  a  solution  of  the 
problem  with  the  least  possible 
bitterness. 


Chile  concludes  with  the  ex- 
pression of  the  hope  that  Peru 
will  agree  that  the  group  of  pro- 
posals is  well  calculated  to  settle 
the  difficulties  between  the  two 
countries  and  to  reestablish  cor- 
dial relations  between  them. 


B.  OBSERVATIONS  ON  THE  NOTE  OF  H.  E.  SR.  SEOANE  OF 
MAY  8,  1908,  BY  ALEJANDRO  ALVAREZ,  COUNSELLOR, 
FOREIGN  OFFICE,  CHILE. 

(Pp.  123-227.) 
(For  the  note  of  Sr.  Seoane  see  preceding  excerpts.) 

The  "  Observations  "  introduce  the  subject  by  a  resume  of  the  his- 
torical facts,  beginning  with  the  treaty  of  Aneon,  October,  1883. 
With  reference  to  the  third  axticle  the  Observations  state : 

"  The  provinces  of  Tacna  and  Arica  remained  subject  to  our 
(Chilean)  sovereignty,  ,  and  consequently  to  our  legislation  and 
authority,  until  a  plebiscite,  which  should  be  celebrated  10  years 
after  the  ratification  of  the  treaty,  should  decide  to  which  of  the  two 
nations  they  would  definitely  belong. 

"  Shortly  after  the  expiration  of  the  ten-year  period  both  countries 
began  negotiations  to  arrive  at  an  agreMnent  over  the  terms  of  th,e 
plebiscite,  but  without  result." 

In  1901  Peru  withdrew  her  diplomatic  representatives  from  Chile 
and  sent  a  communication  to  foreign  chancelleries,  charging  Chile 
with  having,  refused  to  comply  withi  the  treaty  of  An,con. 

The  chancellery  of  Santiago,  which  throughout  the  negotiations 
had  with  the  highest  purpose  of  conciliation  'sought  to  arrive  at  an 
amicable  agreement  with  Peru,  invited  her  on  March  15,  1905,  to  re- 
open diplomatic  relations.  In  Order  to  avoid  a  repetition  of  futile 
negotiations,  the  invitation  was  issued  with  the  object  of  procuring 
an  agreement  which  should  be  based  on  the  interests  and  advantages 
of  both  Republics  since  "  on  the  ground,  which  is  that  of  the  actual 
interests  of  the  peoples,  the  agreement  between  Chile  and  Peru  would 
be  immediate,  ample,  and  enduring." 

The  Government  of  Peru  having  accepted  the  invitation  and  ac- 
credited its  minister  plenipotentiaryj  there  followed  the  exchange  of 
notes  of  February  18  and  March  15,  1905,  and  of  March  25  andT^av 
8,  1908.  "^ 

PERU.  CHILE. 

Peru  on  her  part  alleges  (p.  On  the  part  of  Chile  the  con- 
128) :  '  troversy  came  to  rest  on  the  fol- 

lowing bases  (pp.  126-127) : 
1.  That  the  plebiscites  which         1.  The     negotiations     of  the 
are  recorded  in  history  are  not  to     treaty  of  Ancoii,  in  stipulating 
be    interpreted    in    the    manner    that  Tacna  and  Arica  should  re- 
claimed by  Chile.  main  under   the   sovereignty  of 

Chile  subject  to  a  plebiscite  which 
later  should  decide  the  final  na- 
tionality of  these  territories,  gave 
to  this  proceeding  the  value  and 
80 
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2.  That,  assuming  that  the 
claim  of  Chile  as  to  the  interpre- 
tation of  historical  precedents 
were  correct,  the  plebiscite  pro- 
vided for  by  the  treaty  of  Ancon 
was  of  very  different  character 
from  those  which  had  been  agreed 
to  up  to  that  time;  and  that  in 
consequence  it  must  be  lived  up 
to  rigorously.  Peru  understands 
that  this  means  that  Chile  should 
not  preside  over  the  plebiscite 
and  that  the  right  of  suffrage 
should  belong  only  to  the  original 
Peruvians  of  Tacna  and  Arica. 
These  propositions  are  equivalent 
to  the  assumption  that  a  mere 
formula,  which  assured  in  ad- 
vance the  triumph  of  Peru,  was 
agreed  to  (by  the  treaty  of 
Ancon). 

3.  That  since  March  28,  1894, 
the  date  on  which  the  plebiscite 
should  have  been  held,  our  coun- 
try (Chile)  has  ceased  to  exer- 
cise sovereignty  over  Tacna  and 
Arica  and  has  continued  to  hold 
the  territory  unjustly. 


scope  attributable  to  it  both  by 
the  history  of  diplomacy  and  by 
international  practice.  As  the 
statesmen  they  were,  they  adopt- 
ed the  formula  of  the  plebiscite, 
not  in  its  theoretical  or  judicial 
meaning,  but  saw  rather  in  it  the 
preceding  best  adapted  to  the  dif- 
ficult conditions  through  which 
the .  Government  of  Peru  was 
passing ;  that  is  to  say,  a  practical 
and  honorable  formula  to  facili- 
tate the  annexation  of  those  terri- 
tories and  make  it  acceptable  to 
the  people  of  the  vanquished  state 
(Peru). 

2.  The  Government  of  Chile, 
in  its  desire  to  arrive  at  an  amica- 
ble solution  with  Peru,  has  con- 
stantly manifested  throughout 
the  negotiations  its  desire  not  to 
push  to  an  extreme  the  exercise 
of  those  rights  which  were  in  fact 
conferred  upon  it  by  the  treaty 
of  Ancon,  provided  always  that 
the  Government  of  Peru  should 
show  itself  disposed  to  agree  to 
an  outcome  which  should  solidly 
and  permanently  assure  peace 
and  reestablish  cordial  relations 
between  the  two  countries. 


3.  In  the  judgment  of  Chile 
the  best  method  to  secure  these 
results  consists  in  making  agree- 
ments which  may  consult  the  mu- 
tual political  and  economic  in^ 
terests.  One  of  these  agreements 
is  the  celebration  of  the  plebiscite 
upon  bases  which  shall  be  more 
equitable  than  those  proposed  by 
Peru,  designed  to  insure  the  uni- 
versality of  the  suffrage  and  the 
impartiality  of  the  count,  and 
which  may, .  therefore,  result  in 
the  triumph  of  Peru,  if  such  shall 
be  the  decision  of  the  popular 
vote. 
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The  advocate  of  Chile  then  proceeds  to  consider  each  of  the  three 
points  which  he  regards  as  the  basis  of  discussion  between  Chile  and 
Peru. 


The  discussion  of  the  purpose  of  a  plebiscite  in  the  light  of  his- 
torical precedents  occupies  pages  129-149.  It  is  introduced  by .  a 
quotation  from  Sr.  L.  A.  Vergara,  Minister  of  Foreign  Affairs  for 
Chile,  who,  in  his  note  of  March  15,  1905,  re  Tacna  and  Arica,  took 
the  ground  stated  above  as  the  Chilean  contention;  namely,  that  all 
the  international  plebiscites  held  during  the  last  two  centuries  have 
been  nothing  more  than  a  means  of  sanctioning  a  conquest  already 
accomplished  or  of  facilitating  an  annexation  recorded  beforehand. 

The  idea  of  a  plebiscite  originated  during  the  French  Revolution 
as  a  consequence  of  the  principle  of  popular  sovereignty. 

The  National  Convention  of  1792,  nevertheless,  sought  to  effect  a 
compromise  between  the  dogma  of  sovereignty  and  the  necessity  of 
extending  the  frontiers  of  France.  All  other  principles,  whatever 
their  importance,  were  subordinated  to  the  requirements  of  foreign 
politics.  Various  proceedings  were  employed  according  to  circum- 
stances. In  case  the  region  to  be  annexed  desired  to  unite  with 
France,  the  plebiscite  was  understood  to  be  a  mere  formality ;  and  in 
the  contrary  case  the  popular  will  was  coetced,  if  necessary,  by  force. 

The  annexation  of  Nice  and  Savoy  to  France  was  an  example  of 
the  former  class.  It  was  not  a  conquest,  but  an  act  of  fraternity  by 
which  two  brother  peoples  were  united  in  a  single  state. 

The  Provinces  on  the  left  bank  of  the  Ehine,  and  above  all  Bel- 
gium, presented  examples  of  the  second  class.  France  did  not  hesi- 
tate to  occupy  these  countries  by  armed  forces,  and  French  officials 
resorted  to  extreme  measures  to  falsify  the  popular  vote. 

"  Thus  the  lesson  taught  by  those  plebiscites  which  were  held  dur- 
ing the  French  Revolution  is  suggestive." 

"  The  application  of  the  doctrine  of  popular  will  can  not  'he  loyally 
followed,  especially  after  a  war  of  conquest,  when  the  purposes  of  the 
conqueror  are  opposed  to  it."  Carnot,  in  1793,  summed  up  the  prin- 
ciple which  is  superior  to  the  popular  will ;  namely,  "  to  prevent  that 
another  people  shall  lay  down  the  law  for  us." 

The  plebiscite  fell  into  disuse  until  Napoleon  III  revived  it  to 
justify  the  coup  d'etat  of  1852,  and  induced  some  other  governments 
to  adopt  it  in  certain  cases. 

The  plebiscites  already  enumerated  and  others  are  then  discussed 
separately  (pp.  134  et  sequi).  They  are:  The  union  of  the  Italian 
States ;  the  annexation  of  Nice  and  Savoy  to  France ;  the  annexation 
of  Lombardv  and  Venice  to  Italy;  the  annexation  of  Schleswig  to 
Prussia ;  and  the  retrocession  of  the  island  of  Saint  Bartholomew  to 
France. 

After  reciting  the  history  of  Schleswig,  including  a  quotation  from 
Bismnrck  to  the  effacf  that  it  M^as  u='elesR  to  consult  the  popular  will 
since  the  security  of  frontiers  could  not  be  permitted  to  depend  on  a 
popular  vote,  the  Chilean  advocate  lavs  stress  upon  the  example  of 
Prussia  and  Austria  ag  of  transcendental  importance  in  international 
'  affairs. 
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Thus  the  Chilean  advocate  deduces  from  these  precedents  four  con- 
chisions  (pp.  143-144:). : 

(a)  The  proceeding  has  been  purely  pro  forma; 
.  (i)  The  conduct  of  the  plebiscite  has  been  under  the  exclusive  di- 
rection of  the  power  that  exercised  sovereignty  over  the  ceded  ter- 
ritory ; 

(c)  The  suffrage. was  confined  to  nationals  (regnicolas) ; 

(a)  In  those  cases  where  it  was  known  beforehand  that  the  plebi- 
scite would  give  an  unfavorable  result,  it  was  not  held. 

V  n. 

The  advocate  of  Chile  proceeds  to  argue  that  the  plebiscite,  which 
should  eventually  determine  the  nationality  of  Tacna  and  Arica,  was 
agreed  to  only  in  the  light  of  historical  precedents  (whose  bearing 
has  been  summed  up  in  what  precedes)  and  that  on  the  part  of 
Chile  it  was  a  measure  proposed  simply  to  permit  the  Peruvian  peor 
pie  to  accept  the  practical  cession  of  those  territories  without  too 
gravely  wounding  their  patriotic  feeling  (pp.  150-160). 

The  argument  is  based  on  the  demands  of  Chile  in  the  first  and  sub- 
sequent negotiations;  1880-1883;  and  also  on  the  conditions  surrourid- 
ing  the  negotiations  themselves  and  the  public  sentiment  in  Chile 
at  the  time. 

At  the  first  futile  conferences,  held  on  board  the  Laclcawannd, 
October,  1880,'  Chile  demanded  the  cession  of  Tarapaca,  and  the 
retention  of  Moquegua,  Tacna,  and  Arica.  Two  years  later,  when 
Lima  had  been  occupied,  the  Peruvian  army  dispersed,  and  the 
Peruvian  Government  overthrown,  Chile  was  in  a  position  reason- 
ably to  impose  more  rigorous  conditions  of  peace.  The  cession  of 
Tacna  and  Arica  was  required  as  a  sine  qua  non  during  the  negotia- 
tions from  1881  to  1883. 

When  Gen.  Iglesias  had  been  invested  by  the  assembly  of  Caja- 
marca  with  the  powers  of  president,  his  aims  coincided  with  those 
of  Chile  in  so  far  as  they  had  to  do  with  the  establishment  of  an  en- 
during peace,  involving  the  cession  of  territory,  in  the  manner  that 
would  assure  to  the  new  President  of  Peru  the  support  of  his  fellow 
citizens.  The  difficulty  of  reconciling  the  requirements  imposed  by 
Chile  with  the  sensibilities  of  the  Peruvians  was  met  by  the  expedient 
of  the  plebiscite.  Thus  the  public  in  Peru  might  entertain  the  hope 
that  Tacna  and  Arica  would  remain  only  temporarily  under  the 
sovereignty  of  Chile,  whereas  the  Government  of  Chile  calculated 
that  10  years  would  suffice  to  convince  the  Peruvians  that  the  Prov- 
inces should  remain  a  part  of  Chile,  "  without  a  plebiscite  or  through 
a-mere  formality"  (p.  156). 

<'It  is,  therefore,  not,  as  Peru  now  maintains,  the  fact  that  her 
resistance  to  the  cession  of  Tacna  and  Arica  caused  Chile  to  desist 
from  her  proposal  of  annexation ;  nor  did  Chile  agree  in  all  serious- 
ness to  a  plebiscite,  without  regard  to  the  diplomatic  precedents.  It 
would  have  been  senseless  had  the  Chilean  negotiators,  who  regarded 
-these  territories  as  an  indispensable  pledge  of  future  peace,  renounced 
the  proposal  to  acquire  sovereignty  over  them  simply  because  of  the 
purely  passive  resistance  of  the  Peruvian  representatives." 

Further  support  for  these  arguments  is  found  in  the  treaty  with 
Bolivia,  signed  April  4,  1884,  by  which  Bolivia  surrendered  to  Chile 
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her  coastal  Provinces,  as  was  necessary  in  order  that  the  Chilean, 
territory,  including  Tacna  and  AriCa,  should  be  contiguous. 

In  support  of  the  argument  that  the  plebiscite  was  accepted  in  its 
historical  and  purely  formal  intent,  attention  is  called  to  the  sipiir 
larity  of  phraseology  between  Article  III  of  the  treaty  of  Ancon  and 
the  terms  of  the  treaties  of  Turin,  1860,  and  of  Paris,  1877  (p.  160) '. 

After  reciting  evidence  of  the  care  with  which  the  treaty '  of 
Ancon  was  drawn  and  thus  excluding  the  idea  that  there  could  halve 
been  any  oversight,  the  conclusion  is  reached  that  the  postponement 
of  a  decision  as  to  the  conditions  which  should  govern  the  holding 
of  the  plebiscite  was  due  to  a  deliberate  recognition  of  the  purely 
formal  character  of  the  provision  (p.  163). 

Don  Luis  Aldunate,  one  of  the  negotiators  of  peace,  in  his  character 
of  Minister  of  Foreign  Affairs,  is  quoted  to  the  effect  that  "  at  that 
time  (1883)  no  one  doubted  that  to  give  Chile  possession  of  thos? 
territories  for  10  years  was  synonymous  with  giving  her  sovereignly 
over  them."  ^  ,r 

III. 

The  third  point  at  issue  is  the  question  of  the  right  of  Chile  tO 
continue  to  exercise  sovereignty  over  Tacna  and  Arica  from  and 
after  the  expiration  of  the  term  of  10  years,  which  came  to  an  end  i^ 
March,  1894. 

The  advocate  of  Chile  does  not,  however,  proceed  at  once  to  a 
consideration  of  that  issue,  but  repeats  in  the  form  of  a  criticism 'of 
the  views  of  Sr.  Seoane  the  Chilean  interpretation  of  the  antecedent)) 
and  purpose  of  the  proposed  plebiscite  (pp.  166-172).  / 

He  then  takes  up  the  question  of  sovereignty,  stating  in  effect '^||: 
172):  The  plenipotentiary  of  Peru  (Sr.  Seoane)  attributed"  suiifi 
importance  of  the  term  of  10  years,  as  stipulated  in  the  treaty^ bif 
1883,  that  he  would  maiiitain  that  since  March,  1894,  our  country 
has  ceased  to  be  sovereign  over,  Tacna  and  Arica  and  that  sovereigntjy 
has  passed  by  full  right  to  Peru.  ■  ' 

This  claim  has  for  its  sole  object  the  purpose  of  furnishing  ?l 
basis  for  the  thesis  *  *  *  that  our  country  (Chile),  since  il 
does  hot  exercise  sovereignty,  over  Tacna  and  Arica,  can  not  presinie 
over  the  operation  of  the  plebiscite.  The  term  fixed  by  the  treaty 
of  1883  does  not  limit  the  period  of  Chilean  sovereignty,  but  rathe^ 
fixes  a  minimum  of  lO  years,  within  which  the  popular  vote  couM 
not  he  taken. 

Here  the  advocate  of  Chile  repeats  the  arguments  based  on  tKe 
phrases  of  Article  III,  "the  plebiscite  shall  decide. whether  the  terri- 
tor.y  shall  remain  de-ftnitely  under  the  dominion  of  Chile  or  contini^ 
to  be  part  of  the  territory  of  Peru."  He  claims  that  Peru  ceded. the 
absolute  sovereignty  without  any  limitation  in  regard  to  its  exeroiSh 
and  limited  in  duration  only  in  the  event  that  a  plebiscite  should  de- 
pide  that  it  must  be  returned  to  Peru, 

.  It  follows  in  the  judgment  of  the  advocate  that  the  expiration  of 
the  l(5-year  term  did  not.  in  any  way  terminate  the  sovereignty  bi 
Chile  over.  Tacna  and  Arica  not  reestablish  that  of  Peru.  The'cbii:- 
tinuatipn  of  Chile  in  authority  is  therefore  far  frbim  beine  illesiti 

;(p^:  176.178).  ^,       '  ■  ■       ;;     '  ;       '    "  ^"':'' :    ':'-,, 

iLos  trataaos  de  1883-84,  Santiago,  1900,  p.  215. 
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IV. 

The  advocate  for  Chile  reviews  the  argument  for  a  plebiscite  ac- 
cording to  the  Chilean  program  and  expatiates  on  the  cordial  good 
will  of  Chile  toward  Peru  (pp.  178-186). 

"  The  group  of  arguments  thus  far  presented  demonstrates  patently 
the  right  which  Chile  possesses  to  maintain  that  the  Provinces  of 
Tacna  and  Arica  were  ceded  to  her  by  the  agreement  of  Ancon ;  that 
the  stipulation  of  the  plebiscite  was  a  mere  form;  and  that  conse- 
quently, like  all  others  which  have  been  carried  out  up  to  the  present, 
it  should  be  held  under  conditions  which  may  yield  a  result  favorable 
to  annexation." 

Proceeding  from  this  basis,  and  in  conformity  with  the  principles 
of  common  law  (derecho  publico)  and  with  diplomatic  precedents, 
the  act  (plebiscite) ,  in  case  it  be  held,  should  be  carried  out  under  the 
exclusive  direction  of  the  Chilean  authorities ;  and  in  order  to  achieve 
a  favorable  result  the  right  to  vote  should  belong  only  to  Chileans 
who  reside  in  Tacna  and  Arica,  because  they  are  nationals  of  the 
country  which  exercises  sovereignty  and  are  disposed  to  vote  in  favor 
of  annexation. 

Nevertheless,  the  Government  of  Chile,  aspiring  to  rise  to  the  same 
level  of  conduct  as  that  adopted  by  the  European  nations  with  their 
rivals  in  armed  combat — that  is  to  say,  seeking  to  cause  the  past  to  be 
forgotten  and  future  interests  to  be  unified — has  abstained  carefully, 
since  the  treaty  of  1883,  from  alleging  that  that  agreement  involved  a 
cession  of  territory ;  and,  without  abandoning  in  the  least  its  purpose 
of  incorporating  Tacna  and  Arica  under  its  sovereignty,  has  sought 
to  secure  this  result  by  means  entirely  consistent  with  tranquillity 
and  friendship.  .  , 

In  support  of  this  latter  statement  of  friendly  purpose  the  advo- 
cate of  Chile  recites  the  offers  of  Chile  in  1888, 1889,  and  1890  to  pay 
Peru  4,000,000  pesos  more  than  the  sum  agreed  to,  in  case  Peru  would 
consent  to  the  immediate  annexation  of  Tacna  and  Arica,  and  argues 
that  Chile  did  not  object  to  enter  into  negotiations  for  the  celebration 
of  the  plebiscite,  provided  that  it  be  held  under  those  conditions  in 
which  she  might  have  complete  faith  of  success,  yet  which  might  in- 
clude the  possibility  of  a  triumph  for  Peru.  ■       ■ 

Those  conditions  should  be  that  the  plebiscite  should  not  be  held  in 
disregard  (desmedro)  of  the  authority  of  Chile,  and  that  the  vote 
should,  in  conformity  with  the  Treaty  of  Ancon,  be  truly  popular ; 
that  is,  that  the  right  of  suffrage  should  be  accorded  not  only  to  resi- 
dent Chileans  and  Peruvians,  but  also  to  foreigners  who  had  estab- 
lished themselves  there. 

Chile  has  further  refrained  from  raising  any  question  regarding 
the  majority  vote  which  should  be  necessary  to  return  the  Provinces 
to  Peru.  In  this  matter  the  situation  of.  the  two  countries  is  radically 
different:  Chile  exercises  full  sovereignty  over  the  country  and  Peru 
has  to  her  account  nothing  more  than  a  mere  expecta,tion  of  recover; 
ing  it.  Chile,  therefore,  has  a  perfect  right  to  require  that  a  mere 
majority  should  not  have  the  power  to  deprive  her  of  the  sovereignty, 
but  tha;t  a  much  higher  proportion  of  the  votes  should  be  required. 
On  this  point  reference  is  made  to  Lieber :  "  De  la.  valeur  des  plebir 
scites  dans  le  droit  international "  (Kevue  de  Droit  International  et 
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de  Legislation  Comparee,  T.  Ill,  1871,  p.  173)  and  also  to  Thudi- 
chum,  in  Eevue  de  Droit  International  et  Legislation  Comparee,  T. 
11,1870,  pp.  771-772.  '•■-.■ 

Referring  further  to  the  liberal  attitude  taken  by  Chile  toward 
Peru  in  the  payment  of  claims  and  cancellation  of  debtSj  the  argu- 
ment along  these  lines  closes  with  the  expression  of  Chile's  aspira- 
tion to  secure  in  the  north  a  neighbor  who. will, not. be, a  persistent 
enemy  but  rather  a  sister  nation  which  will  -know  how  to  forget  the 
events  of  -the  past  in  order  to  enter  upon  the  great  political  and 
economic  problems  which  are  of  interest  to  both. 

V. 

In  this  section  of  the  observations  on  the  note  of  Sr;  Seoane  the 
Chilean  advocate  reviews  the.  attitude. of  Peru  unfavorably  in  con- 
trast to  that  of  Chile;  repeats  the  proposals  for  an  agreement. on  the 
basis  of  mutual  interests  not  related  to, the  treaty  of  Ancon_;  restates 
the  conditions  under  which  the  plebiscite  should  be, held,  if  at  all; 
and  discusses  again  the  question  of  suffrage  (pp.  186-210). 

The  restatement  of  the  argument,  though  accompanied  by  reflec- 
tions on  the  positions. taken  by  Peru  and  on  the  arguments  presented 
by  Sr.  Seoane,  does  not  present  any  new  principles.  It  may  be  noted, 
however,  that  Chile  urges  that  the  right  to  vote  in  the  plebiscite 
should  be  extended  to  foreigners  (i.  e.,  to  other  nationals  than 
Chileans  and  Peruvians), -because  foreigners  would  be  neutral  and 
best  fitted  to  estimate  which  of  the  two  countries  ought  finally  to 
exercise  sovereignty  over  the  territory,  (p.  209), 

Commenting  upon  the  suggestion  of  Sr.  Seoane  that. the  protocol 
"  Billinghurst-Latorre  "  should  be  taken  as  the  basis  of,  a  convention 
over  the  plebiscite,  and  refusing  absolutely  to.  consider  it,  the  advo- 
cate of  Chile  says  (pp.  211-212 J:  "  To  assume,. as  is.  proposed  by  Sr. 
Seoane,  that  the  ,  diplomatic  precedents  of  the  institution  of  the 
plebiscite  should  be  interpreted  '  according  to  principles,  of  law  and 
justice '  is  equivalent  to  requiring  that  these  precedents  should  be 
regarded,  not  in  the  light  of  diplomatic  history,  which  is  the  only 
point  of  view  from  which  they  were  regarded  by  the  negotiators  of 
the  treaty  of  Ancon,  but  rather  in  a  purely  ideal  sense,  which  Peru 
assumes  to  be  favorable  to  her  interests." 

VI. 

The  final  section  of  the  "  Observations  "  deals  with  the.  state  of 
the  negotiations  at  the  time  the  advocate  wrote,  1908,  and  with  the 
situation  arising  from  the  fact  that  Peru  had  refused  to,  consider 
the  Chilean  proposals. 

The  attitude  of  the  chancellery,  of  Lima  is  truly  peculiar,  inas- 
much as  it  not  only  declines  to  take  account  of  the  Chilean  proposals, 
but  declares  it  will  immediately .  make  them  public.  It  might 
be  inferred  that  Peru  wished  to  put  an  end  to  negotiations  with 
Chile.  Chile  might,  therefore,  consider  herself  freed  irom'  all  her 
propositions  and  recover  complete  freedom  of  action ;  but  still  per- 
sisting in  her  desire  for  friendly  relations  trusts  that  Peru  does  not 
desire  to  shut  the  door  upon  a  future  solution. 
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Still,  Chile  does  not  wish  to  pursue  sterile  negotiations  of  a  more 
academic  than  practical  character. 

Examining  the  international  situation  on  the  assumption  that 
Peru  coincides  with  Chile  in  desiring  an  enduring  agreement,  and 
assuming  also  that  Chile  would  not  regard '  the  negotiations  as 
closed  and  the  Provinces  of  Tacna  and  Arica  forfeited  to  her  without 
other  obligation  than  that  she  should  pay  Peru  10,000,000  pesos  in 
silver,  there  still  remain  between  Chile  and  Peru  directly  contra- 
dictory interests. 

Peru  desires  to  reincorporate  these  Provinces  under  her  sov- 
ereignty and  Chile,  the  actual  soverign,  desires  that  they  should  re- 
main definitely  incorporated  in  her  dominion. 

This  controversy,  considering  the  bases  from  which  Chile  started 
out  in  the  negotiations  and  the  purpose  with  which  she  has  pursued 
them,  can  not  be  submitted  to  arbitration.  Although  the  traditions 
of  Chilean  policy  and  action  favor  arbitration,  her  Government  does 
not  fall  into  the  error  of  considering  it  a  panacea  for  all  inter- 
national conflicts.  The  matter  of  Tacna  and  Arica  is  one  of  vital 
importance,  since  it  concerns  the  security  of  her  northern  frontier 
and  her  sovereign  rights.  Chile  can  not  admit  that  there  is  any 
doubt  about  her  actual  dominion  over  Tacna  and  Arica  or  her  right 
as  sovereign  to  preside  over  the  execution  of  the  plebiscite.  There- 
fore these  matters  can  not  be  arbitrated. 

Equally  impossible  is  it  to  admit  that  arbitration  might  decide"  the 
extension  of  the  suffrage  to  Chileans  and  foreigners,  because  to  do 
so  would  be  equivalent  to  the  absurd  admission  that  Chile  had 
agreed  to  a  pretence  of  a  plebiscite  in  favor  of  Peru. 

Chile  holds,  in  fact,  that  if  an  arbitrator  should  intervene,  he 
should  be  not  a  jud^ge  who  would  decide  according  to  certain  solemn 
judicial  principles  (solemnidades  juridicas)  but  rather  a  group  of 
persons  well  informed  in  regard  to  the  political  conditions  (con- 
veniencias)  of  these .  territories.  These  persons  could  not  be  any 
others  than  the  inhabitants  of  Tacna  and  Arica,  including  the  for- 
eigners, who,  as  mediators  between  Chileans  and  Peruvians,  would 
have  the  most  active  interest  in  weighing  the  problem  without  pas- 
sion, without  the  distinctions  drawn  by  lawyers  and  only  on  the  basis 
of  present  and  future  convenience  (pp.  212-218). 

Inasmuch  as  the  actual  conflict,  by  reason  of  its  origin,  antecedents, 
and  character,  can  not  be  submitted  to  the  judgment  of  an  arbitral 
tribunal,  there  remains  but  one  solution  possible. 

In  accordance  with  a  strictly  judicial  judgment  an  agreement  be- 
tween the  parties  to  the  treaty  of  1883  has  become  impossible,  and 
this  impossibility  carries  with  it  the  abrogation  of  the  particular 
clause,  though  not  of  the  whole  treaty.  This  conclusion  follows 
because  the  clause,  in  view  of  its  object  and  the  purpose  of  the  nrgnti- 
ators,  is  not  essential  to  the  substance  of  the  treaty.  As  a  resnlt 
Chile  would  remain  definitely  in  sovereign  possession,  with  no  other 
obligation  than  that  of  paying  Peru  10,000,000  pesos. 

According  to  political  criterion  the  lapse  of  time  creates,  in  favor 
of  the  country  which  exercises  authority  over  a  territory,  a-  right 
which  becomes  established,  in  course  of  a  period  that  can  not  be  pre- 
cisely determined  because  it  varies  according  to  circumstances,  and 
assumes  a  permanent  character.     This  follows  from  the  very  nature 
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of  sovereignty  and  from  the  development  of  interests,  which  may  as- 
sume such  importance  as  to  constitute  an  accomplished  fact. 

If  it  were  not  true  that  the  lapse  of  time  confers  sovereignty,  and 
if  in  the  name  of  ideal  justice  the  attempt  were  made  to  vindicate 
all  the  claims  founded  in  historic  rights,  it  would  be  necessary  to 
make  over  the  map  of  the  world  completely  and  replace  it  by  one 
which  would  assuredly  be  more  artificial  and  unjust  (p.  221). 

Precedents  for  the  definite  assertion  of  sovereignty  by  Chile  over 
Tacna  and  Arica  are  found  in  the  cases  of  the  concession  given  Eng- 
land over  Cyprus  by  Turkey,  June  4,  1878,  and  in  the  rights  given 
Austria  over  Bosnia  and  Herzegovina  by  article  25  of  the  treaty  of  , 
Berlin.  Austria's  course  in  gradually  consolidating  her  sovereignty 
over  Bosnia  and  Herzegovina,  and  in  finally  annexing  those  terri- 
tories is  cited  as  one  which  has  not  gravely  preoccupied  the  atten- 
tion of  the  great  powers.  Nevertheless,  Chile  does  not  regard  it  as 
a  case  parallel  to  that  of  Tacna  and  Arica  because  her  rights  there 
include  full  sovereignty,  the  question  concerns  two  countries  only, 
and  the  treaty  of  1883  provides  for  an  indemnity. 

Finally,  looking  at  the  question  as  statesmen,  guided  by  diplomatic 
precedents  and  political  conditions  rather  than  by  rigorous  precepts 
of  private  rights,  Chile  may  invite  Peru  to  modify  the  treaty  of 
peace  in  so  far  as  it  concerns  the  plebiscite,  being  able  to  offer  her 
in  exchange  an  adequate  indemnity.  Precedent  for  this  action  may 
be  found  in  the  abrogation  of  article  5  of  the  treaty  of  Prague.  On 
this  point  Chile  quotes  Holtzendorf  (Eev.  de  Droit  Intern,  et  de 
Leg.  Comparee,  T.  X,  1878,  pp.  580-586).     (pp.  223-225.) 

The  "  observations "  close  with  reiteration  of  Chile's  desire  to 
establish  harmonious  relations  with  the  neighboring  countries. 
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PART  ONE. 


DIPLOMATIC  AGENTS. 

I.  DUTIES  OR  FUNCTIONS  OF  DIPLOMATIC  AGENTS. 

According  to  Sir  Ernest  Satow,  "  diplomatic  agents  "  is  "  a  general 
term  denoting  the  persons  who  carry  on  the  political  relations  of  the 
States  "which  they  represent,  in  conjunction  with  the  minister  for 
Foreign  Affairs  of  the  country  where  they  are  appointed  to  reside. 
They  are  also  styled  '  ministres  publics  '  in  French." 
Satow,  Diplomatic  Practice,  vol.  1,  p.  173. 

"  The  main  duties  or  functions  of  permanent  diplomatic  agents  are 
those  of  observation,  protection,  and  negotiation.  It  is  the  duty  of 
the  resident  minister  to  observe  and  report  upon  all  matters  of  inter- 
est to  his  Government,  to  protect  by  means  of  his  mediation  or  good 
offices  nationals  of  his  own  State  against  acts  of  illegality  and  injus- 
tice in  the  country  to  which  he  is  sent,  and  to  enter  into  negotiations 
for  the  purpose  of  settling  any  outstanding  difficulties  between  his 
own  Government  and  that  to  which  he  is  accredited.  But  he  may 
l^erform  other  miscellaneous  functions,  such  as  the  registration  of 
births,  marriages,  and  deaths  of  his  fellow  nationals,  the  authentica- 
tion of  certain  documents,  the  issuance  of  passports,  etc.  In  no  case 
should  he  intervene  in  the  internal  affairs  of  the  country  by  which 
he  has  been  received." 

Hershey,  Essentials  of  Internationnl  Public  Lato,  p.  277. 

"  The  duty  of  the  diplomatic  agent  is  to  watch  over  the  mainte- 
nance of  good  relations,  to  protect  the  interests  of  his  countrymen, 
and  to  report  to  his  Government  on  all  matters  of  real  importance, 
without  being  always  charged  with  the  conduct  of  a  specific  negotia- 
tion. At  the  more  important  posts,  the  agent  is  assisted  in  furnish- 
ing reports  of  a  special  character  by  military,  naval,  and  commercial 
attaches. 

"  In  addition  to  the  head  of  the  permanent  mission,  other  agents 
are  sometimes  deputed  for  special  purposes  of  a  ceremonial  character, 
to  represent  the  Sovereign  at  a  coronation,  a  royal  wedding  or 
funeral,  or  to  invest  the  foreign  Sovereign  with  a  high  decoration. 
It  is  usual  also  to  appoint  special  agents  for  particular  objects,  such 
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as  the  negotiation  of  commercial  treaties,  in  which  case  the  perma- 
nent representative  is  often  joined  with  the  business  expert,  or  to 
attend  conferences  on  postal  and  telegraph  conventions,  questions  of 
hygiene,  the  protection  of  literary  and  artistic  property,  trade-marks, 
and  patents.  Commissioners  may  also  be  appointed  to  regulate 
boundary  questions  or  other  matters  requiring  adjustment  which  are 
outside  the  scope  of  the  ordinary  duties  of  the  permanent  diplomatic 
representative.  These  persons  do  not  enjoy  all  the  privileges  and 
immunities  of  diplomatic  agents." 

Satow,  op.  cit.,  vol.  1,  p.  174. 
"  Two  different  kinds  of  diplomatic  envoys  are  to  be  distinguished — 
namely,  such  as  are  sent  for  political  negotiations  and  such  as  are 
sent  for  the  purpose  of  ceremonial  function  or  notification  of  changes 
m  the  headship.  For  States  very  often  send  special  envoys  to  one 
another  on  occasion  of  coronations,  wedding,  funerals,  jubilees,  and 
the  like ;  and  it  is  also  usual  to  send  envoys  to  announce  a  fresh  acces- 
sion to  the  throne.  Such  envoys  ceremonial  have  the  same  standing 
as  envoys  political  for  real  State  negotiations.  Among  the  envoys 
political,  again,  two  kinds  are  to  be  distinguished — namely,  first, 
such  as  are  permanently  or  temporarily  accredited  to  a  State  for  the 
purpose  of  negotiating  with  such  State,  and,  second,  such  as  are  sent 
10  represent  the  sending  State  at  a  Congress  or  Conference.  The 
latter  are  not,  or  need  not  be,  accredited  to  the  State  on  whose  terri- 
tory the  Congress  or  Conference  takes  place,  but  they  are,  neverthe- 
less, diplomatic  envoys,  and  enjoy  all  the  privileges  of  such  envoys 
as  regards  exterritoriality  and  the  like  which  concern  the  inviolability 
and  sarfety  of  their  persons  and  the  members  of  their  suites." 

OppenheitQ,  International  Laic,  vol.  1,  p.  443. 

"A  distinction  must  be  made  between  functions  of  permanent 
envoys  and  of  envoys  for  temporary  purposes.  The  functions  of  the 
latter,  who  are  either  envoys  ceremonial  or  such  envoys  political  as 
are  only  temporarily  accredited  for  the  purpose  of  some  definite 
negotiations  or  as  representatives  a,t  Congresses  and  Conferences,  are 
clearly  demonstrated  by  the  very  purpose  of  their  appointment. 
But  the  functions  of  the  permanent  envoys  demand  a  closer  consid- 
eration. These  regular  functions  may  be  grouped  together  under 
the  heads  of  negotiation,  observation,  and  protection.  But  besides 
these  regular  functions  a  diplomatic  envoy  may  be  charged  with 
other  and  more  miscellaneous  functions." 
Oppenheim,  op.  cit.,  vol.  1,  p.  453. 

"  Public  political  agents  are  agents  sent  by  one  Power  to  another 
for  political  negotiations  of  different  kinds.  They  may  be  sent  for 
a  permanency  or  for  a  limited  time  only.  As  they  are  not  invested 
with  diplomatic  character,  they  do  not  receive  a  Letter  of  Credence 
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but  a  letter  of  i-ecommendation  or  commission  only.  They  may  be 
sent  by  one  full-sovereign  State  to  another,  but  also  by  and  to  in- 
surgents recognized  as  a  belligerent  Power,  and  by  and  to  States 
under  suzerainty.  Public  (or  secret)  political  agents  without  dip- 
lomatic character  are,  in  fact,  the  only  means  for  personal  political 
negotiations  with  such  insurgents  and  States  under  suzerainty. 

"As  regards  the  position  and  privileges  of  such  agents,  it  is  ob- 
vious that  they  enjoy  neither  the  position  nor  the  privileges  of  dip- 
lomatic envoys.  But,  on  the  other  hand,  they  have  a  public  charac- 
ter, being  admitted  as  public-political  agents  of  a  foreign  State. 
They  must,  therefore,  certainly  be  granted  a  special  protection,  but 
no  distinct  rules  concerning  special  privileges  to  be  granted  to  such 
agents  seem  to  have  grown  up  in  practice.  Inviolability  of  their 
persons  and  official  papers  ought  to  be  granted  to  them." 
Oppenheim,  ap.  eit.,  vol.  1,  p.  509. 

II.  CLASSIFICATION  OF  PUBLIC  MINISTERS. 

In  accordance  with  regulations  adopted  at  the  Congress  at  Vienna 
(1815),  supplemented  by  those  of  Aix-la-Chapelle  (1818),  public 
ministers  are  divided  into  four  classes : 

1.  Ambassadors,  papal  legates,  and  nuncios. — Only  those  States 
with  royal  honors,  namely,  empires,  kingdoms,  grand  duchies,  the 
Holy  See.  and  the  great  republics,  such  as  France,  United  States^ 
and  American  republics,  are  entitled  to  send  and  receive  ambassa- 
dors. Papal  envoys  are  known  as  nuncios  or  legates.  Ambassadors 
are  deemed  to  be  the  personal  representatives  of  the  heads  of  their 
States,  and  for  this  reason  enjoy  special  honors.  Their  chief  priv- 
ilege is  that  of  negotiating  with  the  head  of  the  State  to  which  they 
are  accredited ;  but  this  privilege  is  of  little  importance  in  our  day, 
since  neai'ly  all  modern  States  have  constitutional  governments  and 
transact  important  foreign  business  through  the  secretary  of  state 
or  minister  of  foreign  affairs.  They  do  not  have  the  right  of  audi- 
ence with  the  sovereign  at  any  or  all  times,  as  sometimes  erroneously 
claimed  for' them. 

2.  Envoys  and  min/sters  plenipotentiaries  accredited  to  sover- 
eigns.— This  class  includes  ministers  plenipotentiaries  and  envoys 
extraordinary.  They  are  not  considered  to  be  personal  representa- 
tives of  the  heads  of  their  States.  Consequently,  they  do  not  enjoy 
all  the  honors  to  which  ambassadors  are  entitled,  and  they  have  no- 
privilege  of  dealing  with  the  head  of  the  State  personally;  but 
otherwise  there  is  no  substantial  difference  between  the  first  three 
classes. 

3.  Ministers  residents  accredited  to  sovereigns. — Ministers  resi- 
dent enjoy  fewer  honors  and  rank  beneath  ministers  of  the  second 
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class.  They  do  not  enjoy  the  title  "  Excellency,"  as  do  ambassadors 
or  legates  of  a  higher  rank,  but  otherwise  there  seems  to  be  no  dif- 
ference between  them  and  the  others. 

4.  Charges  d^af aires,  accredited  to  the  minister  of  foreign  af- 
fairs.— Charges  d'affaires  are  accredited  from  foreign  minister  to 
foreign  minister,  differing  in  this  respect  from  the  other  classes  of 
public  ministers.  Consequently,  they  enjoy  fewer  honors  than  the 
others,  though  they  are  entitled  to  the  same  rights  and  privileges. 

A  distinction  should  be  made  between  a  charge  d'affaires,  who.  is 
the  head  of  the  legation  and  a  charge  d'affaires  ad  interim,.  The 
■charge  d'affaix-es  ad  interim  takes  the  place  of  the  head  of  the  lega- 
tion during-  the  latter's  leave  of  absence.  Such  a  charge  d'affaires 
ud  interim.,  being  a  mere  delegate  of  the  absent  head  of  the  legation, 
ranks  below  the  ordinary  charge  d'affaires. 

"  Every  public  minister,  in  some  measure,  represents  the  State  or 
sovereign  by  whom  he  is  sent,  as  an  agent  represents  his  constituent : 
but  an  ambassador  is  considered  as  peculiarly  representing  the  honor 
and  dignity  of  his  principaj,  and,  if  the  representative  of  a  mon- 
archical government,  he  has  been  regarded  as  entitled  to  the  dignity 
and  exact  ceremonial  of  one  representing  the  person  of  his  sovereign. 
The  terms  ordinary  and  extraordinary  are  applied  to  designate  the 
time  of  their  intended  residence  and  employment,  whether  for  an 
indeterminate  period,  or  only  for  a  particlar  or  extraordinary  occa- 
sion. In  Europe,  the  right  of  sending  ambassadors  is  considered  as 
exclusively  confined  to  crowned  heads,  to  the  great  Republics,  and 
to  other  states  entitled  to  royal  honors.  Papal  legates,  or  nuncios 
and  internuncios,  at  courts,  are  usually  ranked  as  ambassadors  or 
ministers. 

"  Envoys  and  other  public  ministers  not  invested  with  the  peculiar 
character  which  is  supposed  to  be  derived  from  representing  gen- 
erally the  dignity  of  the  state  or  the  person  of  the  sovereign,  come 
next  in  rank  to  ambassadors.  They  represent  their  principal  only 
in  respect  to  the  particular  business  committed  to  their  charge  at 
the  court  to  which  they  are  accredited.  They  are  variously  named, 
as  envoys,  envoys  extraordinary,  and  minister  plenipotentiarv.  Since 
the  loss  of  the  Papal  States  the  Pope  is  no  longer  a  sovereign,  but 
his  nuncios,  as  above  stated,  when  sent  to  and  received  by  foreign 
fitates,  are  treated  by  the  latter  as  diplomatic  ministers  and  are  ac- 
corded like  privileges;  and  states  who  receive  them  grant  the  Pope 
the  privileges  of  a  sovereign.  But  nuncios  or  internuncios  are  not 
■diplomatic  ministers,  nor  can  the  Pope  enter  into  International 
treaties  or  claim  admission  to  a  Conference  of  States.  His  con- 
cordats are  entered  into  between  him,  in  his  spiritual  capacity  only, 
and  sovereign  states.  Martens  says :  '  A  distinction  is  made  between 
the  envoy  and  the  envoy  extraordinary,  and  between  the  envov  ex- 
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traordinary  and  the  plenipotentiary.    But  these  distinctions  have  no 
influence  with  regard  to  precedence.' 

''  In  the  third  class  are  included  ministers,  ministers  resident, 
residents,  and  special  ministers  charged  with  a  particular  business, 
and  accredited  to  sovereigns.  Yattel  thus  distinguishes  between  a 
minister  resident,  and  one  called  simply  minister,  and  gives  us  the 
origin  of  the  name :  '  The  word  resident  formerly  only  rfelated  to 
the  continuance  of  the  minister's  stay,  and  it  is  frequent  in  history 
for  ambassadors  in  ordinary  to  be  styled  only  residents.  But  since 
the  establishment  of  diflFerent  orders  of  ministers,  the  name  of  resi» 
dent  has  been  limited  to  ministers  of  a  third  order,  to  the  character 
of  which  general  practice  has  annexed  a  lesser  degree  of  regard.  The 
resident  does  not  represent  the  prince's  person  in  his  dignity,  but 
only  his  affairs.' '' 

Halleck,   (Baker's  4tli  ed.),  vol.  1,  pp.  .3.j1-3.j2. 

III.  COMMISSIONERS,   COUNSELLORS,   ATTACHES,   AND 
SECRETARIES  OF  LEGATION. 

"The  rank  of  '  commissaire '  (commissioner)  is  not  mentioned  in 
the  Eules  of  Vienna  and  Aix-la-Chapelle.     In  the  practice  of  this 
government  commissioners  have  often,  from  the  foundation  of  the 
goverrmient,  borne  commissions  signed  by  the  head  of  the  govern- 
ment, and  have  been  accredited  and  received  as  full  envoys.    Other 
commissioners,  however,  have  been  at  times  appointed  on  the  cer- 
tification of  the  Secretary  of  State  and  without  diplomatic  capacity. 
The  title  is  vague,  and  only  the  language  and  purport  of  the  in- 
cumbent's commission  and  creditial  letters  can  determine  whether 
it  possesses  a  diplomatic  character ;  and  the  government  to  which  he 
is  accredited  usualh'  assigns  his  rank  by  the  formality  of  acceptance." 
Mr.  Foster,  Sec.  of  State,  to  Mr.  Heard,  No.  151,  Dip.  Series,  Oct.  31, 
1892,  MS.  Inst.  Core.n,  1.  414.     Cited  from  Moore,  International  Law  Di- 
gest, vol.  IV,  p.  440. 

"  Commissioners  for  special  objects  are  not  considered  so  to  rep- 
resent their  government,  or  to  be  employed  in  such  functions,  as  to 
acquire  diplomatic  immunities.  They  are  however  held  to  have  a 
right  to  special  protection,  and  courtesy  may  sometimes  demand 
something  more.  It  would  probably  not  be  incorrect  to  say  that  no 
very  distinct  practice  has  been  formed  as  to  their  treatment,  con- 
tentious cases  not  having  sufficiently  arisen." 
Hall,  International  Law  (7th  ed.),  p.  32.5. 

"  Commissaries  are  agents  sent  with  a  letter  of  recommendation 
or  commission  by  one  state  to  another  for  negotiations,  not  of  a  po- 
litical but  of  a  technical  or  administrative  character  only.  Such 
commissaries  are,  for  instance,  sent  and  received  for  the  purpose  of 


8  DIPLOMATIC   AGENTS  AND   IMMUNITIES. 

arrangements  between  the  two  states  as  regards  railways,  post,  tele- 
graphs, navigation,  delineation  of  boundary  lines,  and  so  on.  A  dis- 
tinct practice  of  guaranteeing  certain  privileges  to  such'  commissaries, 
has  not  grown  up,  but  inviolability  of  their  persons  and  official  papers- 
ought  to  be  granted  to  them,  as  they  are  officially  sent  and  received 
for  official  purposes.  Thus  Germany,  in  1887,  in  the  case  of  the 
French  officer  of  police  Schnaebele,  who  was  invited  by  local  Ger- 
man functionaries  to  cross  the  German  frontier  for  official  purposes 
and  then  arrested,  recognized  the  rule  that  a  safe-cond.uct  is  tacitly 
granted  to  foreign  officials  when  they  enter  officially  the  territory 
of  a  state  with  the  consent  of  the  local  authorities,  although  Schnae- 
bele was  not  a  commissary  sent  by  his  Government  to  the  German 
Government." 

Oppenheim,  op.  cit.,  vol.  1,  p.  511, 

Attached  to  the  embassy  or  legation  there  are,  besides  the  public 
ministers,  the  various  secretaries  of  embassy  or  legation  ( for  exam- 
ple, first  secretar}^,  second  secretary.,  third  secretary,  or  secretary  in- 
terpreter, as  the  case  may  be) ;  and  counselor  of  legation ;  military 
and  naval  attaches;  commercial  attaches;  technical  and  scientific  at- 
taches ;  student  attaches,  etc. 

"  The  Conseiller  of  Embassy  or  of  Legation  is  an  agent  whom  gov- 
ernments attach  some  time  to  diplomatic  missions  in  order  to  assist 
with  his  advice  the  public  minister  in  affairs  of  certain  importance, 
or  which  demand  special  knowledge  which  the  minister  is  not  deemed 
to  possess. 

"  No  diplomatic  usage  has  fixed  the  attributes  of  the  conseiller  of 
legation.  They  are  ordinarily  determined  by  his  government,  arid 
are  merged  into  those  of  secretary  of  legation.  It  is  the  rule  to-day,, 
in  the  absence  of  formal  instructions  to  the  contrary,  for  the  con- 
seiller to  supply  the  place  of  the  chief  of  the  mission,  disabled  or 
absent;  and  it  is  only  in  succession  to  the  former,  or  in  his  absence, 
that  this  task  is  devolved  upon  the  first  secretary.  The  conseiller 
shares  the  privileges  and  immunities  recognized  in  secretaries.  Like 
the  latter,  he  is  named  and  appointed  by  the  government  itself,  which 
gives  notice  of  his  nomination  to  the  minister  of  foreign  affairs  of 
the  country  where  he  is  to  reside.  He  is  presented  to  the  sovereign  of 
this  country  by  the  chief  of  the  post  to  which  he  is  attached.  He  is 
clothed  with  a  certain  representative  character ;  enjoys  immunities  o* 
his  own.  independently  of  the  ambassador,  or  of  the  chief  of  legation, 
but  has  no  right  to  any  ceremonial.  In  Germany  the  title  of  con- 
seiller of  legation  is  conferred  upon  the  conseiller  of  the  department 
of  foreign  affairs." 

Calvo,  Dictionnaire  de  Droit  International,  vol.  1,  pp.  178-179. 

"  In  recent  years  the  United  States  has  adopted  a  custom,  estab- 
lished by  the  military  powers  of  Europe,  of  sending  abroad  officers 


DIPLOMATIC   AGENTS  AND  IMMUNITIES.  9 

of  the  army  and  navy  to  study  and- report  to  their  respective  depart- 
ments the  progress  made  in  military  and  naval  matters,  to  attend  the 
maneuvers,  and  witness  the  movements  of  armies  and  squadrons  in 
time  of  war.  Officers,  when  designated  by  the  respective  depart- 
ments, are  commissioned  by  the  secretary  of  state,  assigned  to  reside 
at  the  leading  capitals  where  missions  are  established,  and  notice  of 
their  designation  is  given  the  resident  government  by  the  ambassador 
or  minister.  Though  they  are  attached  to  the  mission,  they  are  not 
under  the  direction  of  its  chief,  and  report  directly  to  the  heads  of 
their  own  departments.  In  ceremonial  representations,  the  naval  and 
military  attaches  form  a  part  of  the  official  staff  of  a  mission,  and 
take  precedence  according  to  their  rank,  those  above  a  captain  in  the 
navy,  or  colonel  in  the  army  having  place  above  the  secretaries,  and 
those  of  lower  rank  next  below  the  first  secretary." 
Foster.  The  Practice  of  Diplomacy,  p.  210. 

Military  attaches  are  "  special  agents  who,  according  to  recent 
usage,  are  added  to  diplomatic  legations.  They  are  more  particu- 
larly charged  with  observing  in  the  country  to  which  they  are  sent 
everything  relating  to  military  affairs,  with  assisting  at  revues  and 
maneuvers  to  which  they  are  ordinarily  invited,  and  concerning 
which  they  render  accounts  to  their  Governments.  These  attaches 
are  generally  army  officers  of  a  more  or  less  superior  rank. 

"These  agents  foi'm  part  of  the  legation.  If  they  do  not  repre- 
sent their  Governments  directly,  they  are  auxiliaries  of  its  repre- 
sentatives in  all  that  concerns  the  study  and  solution  of  nailitary 
questions.  Their  function  is  only  a  division  of  the  more  general 
functions  of  the  head  of  the  nation. 

"As  they  are  commissioned  and  accredited  by  the  Government 
itself,  clothed  with  a  public  and  official  character,  there  are  the  same 
reasons  as  in  the  case  of  diplomatic  agents,  properly  so  called,  for 
not  being  disturbed  in  their  functions  by  judicial  process  or  acts  of 
execution.  They  possess  then,  because  of  their  title  and  by  reason  of 
their  position  of  dependence  upon  a  diplomatic  legation,  the  right  to 
participate  in  the  privileges  of  exterritoriality  and  the  prerogatives 
which  flow  from  these." 

Calvo,  ot>.  cit.,  vol.  1,  p.  66. 

A/ aval  attaches  perform  similar  functions  in  respect  to  naval  mat- 
ters. Both  military  and  naval  attaches,  particularly  those  connected 
with  the  German  and  Eussian  Embassies,  have  attained  a  malodorous 
reputation  in  consequence  of  the  abuse  of  their  functions.  In  fact, 
they  have  come  to  be  regarded  as  spies  in  the  employ  of  their  Gov- 
ernments. 

Secretaries  of  embassy  and  legation. — "The  functions  of  secre- 
taries vary  according  to  the  domestic  regulations  of  each  country. 
Most  generally  they  consist  in  seconding  the  minister  in  everything 


10  DIPLOMATIC    AGENTS   AND,  IMMUNITIES. 

according  to  orders,  in  editing  iind  sending  notes  and  official  dis- 
jiatches,  in  executing  verbal  missions  intended  for  the  public  admin- 
istration of  the  country  where  they  reside  or  for  other  foreign  repre- 
sentatives; in  classifying  and  supervising  the  archives  of  the  mis- 
sion; in  coding  and  decoding  dispatches;  in  listing  notes  or  letters 
■which  the  minister  may  have  to  write  upon  claims  or  particular 
matter ;  finally,  in  the  absence  of  the  regularly  organized  chancellery, 
to  frame  protocols  and  proces-verbaux,  to  receive  and  legalize  civil 
acts,  birth  certificates,  and  other  docaim.ents  of  interest  to  their 
nationals,  to  deliver  and  vise  passports,  etc. 

"Unless  there  are  formal  orders  to  the  contrary,  it  is  the  rule  that 
the  chancellor  of  the  embassy  or  legation  or,  in  their  absence,  the 
first  secretary,  take  the  place  of  the  head  of  the  mission,  prevented 
or  absent,  and  that  they  should  be  presented  to  the  minister  of  for- 
eign affairs  of  the  country  as  charge  d'affaires  ad  interim  of  the 
embassy  or  of  the  legation. 

"  These  secretaries  of  embassy  or  .of  legation  have  the  right  to 
certain  privileges  and  immunities; 

"The  private  secretary  is  attached  only  to  the  person  of  the  am- 
bassador or  minister  and  only  serves  the  one  who  employs  him.  It 
is  not  the  same  with  the  secretaries  of  embassies  or  of  the  legations 
who  are  named  by  the  Government  itself  and  whose  nomination  is 
notified  to  the  minister  of  foreign  affairs  of  the  covmtry  where  they 
are  to  reside.  They  are  ordinarily  presented  to  the  sovereign  of  this 
country  by  the  head  of  the  mission  to  which  they  are  attached ;  they 
belong  at  once  to  the  mission  and  the  diplomatic  career,  and  by 
reason  of  this  fact  are  clothed  with  a  certain  representative  char- 
acter. They  also  enjoy  proper  immunities  independently  of  those  of 
the  embassy  or  head  of  the  legation  to  whose  orders  they  are  only 
subject  to  the  degree  laid  down  in  the  instructions  of  the  Government 
which  has  named  them.  The  secretaries  of  embassy  of  legation  enjoy 
especially,  as  official  persons,  the  privilege  of  diplomatic  agents  in 
everything  that  touches  the  exemption  from  all  local  jurisdiction,  but 
they  have  no  ceremonial  rights. 

"  One  should  distinguish  the  secretary  of  embassy  or  of  legation 
from  the  private  secretary  of  the  minister.  As  a  rule,  they  are 
only  employed  in  relation  to  the  minister's  private  affairs  and  per- 
sonal correspondence,  in  the  details  which  interest  him  merely  as  an 
individual. 

"At  the  same  time,  one  must  admit  that,  making  a  part  of  the 
household  of  the  minister,  without  having  any  right  to  diplomatic 
immunities,  the  private  secretaries,  as  a  reflex  of  the  independence 
with  which  the  minister  is  clothed,  like  him  are  exempt  from  civil 
jurisdiction,  although  they  have  no  public  character." 
Calvo,  OD   cit.,  vol.  II,  pp.  206-207. 
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IV.  CREDENTIALS  OF  PUBLIC  MINISTERS, 

Before  entering  upon  his  mission,  a  public  minister  should  in  gen- 
eral be  furnished  by  his  home  Government  with  the  following 
documents : 

1.  A  letter  of  credence,  stating  the  name,  rank,  etc.,  the  object  of 
his  mission,  and  bespeaking  for  him  full  faith,  and  credit  in  con- 
ducting the  business  with  which  he  is  charged.  This  letter  of 
credence  is  usually  addressed  by  his  sovereign  to  the  sovereign  or 
chief  of  the  State  to  whom  he  is  accedited- 

Permanent  ambassadors  or  public  ministers  receive  a  sealed  letter 
of  credence  as  well  as  an  open  copy.  When  the  envoy  arrives  at  his 
destination,  he  should  send  a  copy  to  the  foreign  office  in  order  that 
his  arrival  may  be  officially  notified.  The  sealed  original  should  be 
delivered  personally  to  the  head  of  the  State  to  whom  he  is  accredited. 
A  permanent  envoy  needs  no  other  empowering  document,  unless  he 
is  intrusted  with  dvities  beyond  the  limits  of  the  ordinary  business  of 
the  legation. 

In  case  he  is  intrusted  with  any  special  duty  as,  for  example,  the 
negotiations  of  a  special  treaty,  he  should  have  a  special  empowering 
document,  called  "  full  powers." 

2.  Full  powers  or  authority  to  rw'gotiate. — These  powers  may  be 
contained  in  the  letter  of  credence  or  be  conferred  by  letters  patent 
and  signed  by  the  head  of  the  State.  Their  purpose  is  to  define  the 
limits  within  which  the  agent  may  negotiate  a,nd  the  extent  to  which 
his  acts  may  be  deemed  binding  on  his  Government.  Full  powers 
may  be  limited  or,  unlimited,  and  they  are  no  longer  understood  as 
legally  binding  upon  the  sovereign,  the  right  of  ratification  being  in 
all  cases  either  expressly  or  tacitly  reserved: 

Diplomatic  envoys  who  are  sent  on  extraordinary  missions,  such 
as  representatives  at  a  congress  or  to  negotiate  a  special  treaty,  re- 
ceive full  powers  only  and  no  letter  of  credence. 

3.  Instructions. — Instructions  are  directions  furnished  to  the  agent 
by  his  home  Government,  either  at  the  beginning  or  in  the  course  of 
his  mission  to  serve  as  a  guide  in  his  dealings  with  the  Government 
to  which  he  is  accredited  or  in  conducting  "negotiations.  They  usually 
state  the  object  of  the  mission,  lay  down  rules  for  the  transaction  of 
his  business,  and  inform  him  as  to  the  extent  of  his  powers  or  the 
real  intentions  of  his  Government. 

The  instructions  may  be  general  or  special,  oral  or  written,  secret 
or  public.  They  are  generally  written  and  secret  or  confidential  and 
should  not  be  c6mmunicated  without  the  direction  or  consent  of  the 
home  Government.  It  has  happened  that  negotiators  have  been  fur- 
nished with  a  double  set  of  instructions— one  secret  and  the  other 
open.    Rivier  justly  observes  on  this  point :  "  The  respect  and  loyalty 
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which  states  owe  one  another  requires  that  these  instructions  be  not 
contradictory." 

Rivier,  Principes  du  Droit  des  Gens,  vol.  1,  p.  464. 

4.  Passports  and  safe  conduct. — Every  permanent  diplomatic  en- 
voy should  be  provided  with  special  passports  for  himself  and  his 
suite,  and  in  some  cases  a  safe  conduct.  The  latter  contains  a  de- 
scription of  the  agent's  person  and  grants  special  authorization  to 
travel  to  the  State  or  the  Government  to  which  he  is  sent.  (On  safe 
conducts  from  belligerent  powers,  see  •"  Eecall  of  Captains  Boy-Ed 
and  Von  Papen." 

5.  The  cipher  or  secret  key  for  conwrvwrdcation  with  the  home 
Government. — "  The  ancient  method  of  secret  cipher  for  concealing 
correspondence  is  still  followed  in  the  Department  of  State  as  well 
as  in  all  other  civilized  Governments.  This  cipher  is  furnished  to 
the  embassies  and  legations,  and  is  in  frequent  use  between  them  and 
the  home  Governtaent.  It  is  scarcely  possible  to  construct  a  cipher 
which  can  not  be  translated,  and  Governments  understand  this  fact. 
Its  use  is  resorted  to  mainly  for  the  purpose  of  concealing  official 
messages  from  the  telegraphic  operators  who  handle  them  and  from 
the  general  public.  In  time  of  war  they  are  fair  game  for  the  enemy, 
and  in  critical  periods  they  are  a  great  temptation  to  a  not  over- 
scrupulous Government." 

Foster,  op.  cit.,  p.  215. 

"  7.  In  most  cases,  a  mission  of  the  United  States  will  be  found 
already  established  at  the  seat  of  government  and  still  in  charge  of 
the  outgoing  representative  or  of  a  charge  d'affaires  ad  interim.  In 
either  case,  .the  newly  arrived  representative  should  seek,  through  the 
actual  incumbent  of  the  mission,  an  informal  conference  with  the 
minister  for  foreign  affairs,  or  such  other  officer  of  the  government 
to  which  he  is  accredited  as  may  be  found  authorized  to  act  in  the 
premises,  and  arrange  with  him  for  his  official  reception.  He  should 
at  the  same  time,  in  his  own  name,  address  a  formal  note  to  the  min- 
ister for  foreign  affairs,  communicating  the  fact  of  his  appointment 
and  his  rank  and  requesting  the  designation  of  a  time  and  place  for 
presenting  his  letter  of  credence. 

"  8.  Should  the  representative  be  of  the  grade  of  ambassador  ex- 
traordinary and  plenipotentiary,  envoy  extraordinary  and  minister 
plenipotentiary,  or  minister  resident — in  any  of  which  cases  he  will 
bear  a  letter  of  credence  signed  by  the  President  and  addressed  to  the 
chief  of  the  government — ^he  should,  on  asking  audience  for  the  pur- 
pose of  presenting  the  original  in  person,  communicate  to  the  min- 
ister for  foreign  affairs  the  open  office  copy  which  accompanies  his 
original  instructions.  He  will  also,  for  the  completion  of  the  archives 
of  his  mission,  prepare  and  retain  on  file  a  copy  of  his  letter  of 
credence. 
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"9.  If  the  diplomatic  representatives  be  of  the  rank  of  charge  d'af- 
faires, bearing  a  letter  of  credence  addressed  to  the  minister  for  for- 
eign affairs,  he  should,  on  addressing  to  the  minister  the  formal  note 
prescribed  in  Paragraph  7,  communicate  to  him  the  office  copy  of  his 
letter  of  credence  and  await  the  minister's  pleasure  as  to  receiving  the 
original  in  a  personal  interview. 

"  10.  On  the  occasion  of  presenting  ceremonial  letters  of  credence 
or  of  recall  to  the  head  of  the  government,  it  is  usual  at  most  capitals 
for  the  retiring  or  incoming  diplomatic  representative  to  make  a 
brief  address  pertinent  to  the  occasion.  This  address  should  be  writ- 
ten and  spoken  in  English  by  the  representative  of  the  United  States. 
Before  the  daj-  fixed  for  his  audience  of  reception  or  of  leave-taking, 
the  diplomatic  representative  should  furnish  to  the  minister  for  for- 
eign affairs  a  copy  of  his  proposed  remarks  in  order  that  a  suitable 
reply  thereto  may  be  prepared.  A  copy  of  the  address  and  of  the 
reply  must  be  sent  to  the  Department  of  State." 

Instructions  to  Diplomatic  Officers  of  the  United  States   (1897)    sees. 
7-10.    Moore,  op.  cit..  vol.  IV,  p.  461. 

"  The  date  of  reception  of  credentials  regulates  the  order  of  stand- 
ing or  precedence  of  envoys  of  the  same  rank  at  the  capital  where 
they  are  stationed,  the  one  newly  received  going  to  the  foot  of  the 
list.  After  the  passage  of  the  statute  of  1893,  authorizing  ambassa- 
dors in  the  United  States  diplomatic  service,  it  was  determined  by 
the  leading  powers  of  Europe  to  raise  their  ministers  in  Washington 
to  the  rank  of  ambassadors,  and  there  occurred  a, quiet  struggle  for 
the  first  presentation  of  such  credentials,  as  that  act  would  make  the 
deliverer  of  them  the  head  or  dean  of  the  local  diplomatic  corps. 
The  French  Government  first  nominated  its  minister  an  ambassador, 
and  was  soon  followed  by  the  British  Government." 
Foster,  op.  cit.,  p.  70. 

Y.  THE  APPOINTMENT  AND  RECEPTION  OF  DIPLOMATIC 

AGENTS. 

Every  sovereign  State  enjoys  what  are  known  as  the  active  and 
passive  rights  of  legation — that  is,  the  rights  of  sending  and  of 
receiving  diplomatic  agents.  But  there  is  no  corresponding  obliga- 
tion to  send  and  receive  foreign  ministers,  though  a  State  which 
refuses  all  diplomatic  intercourse  would  practically  lose  its  member- 
ship in  the  international  community. 

"Each  State  is  free  in  the  choice  of  its  agents,  though  the  gov- 
ernment to  which  they  are  accredited  is  not,  strictly  speaking,  bound 
to  receive  them.  It  may  refuse  to  enter  into  or  to  continue  diplomatic 
relations  with  a  particular  State,  but  under  certain  circumstances 
such  refusal  might  be  construed  as  unfriendly,  or  even  hostile.     It 
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may,  of  course,  refuse  to  enter  into  negotiations  which  have  a  par- 
ticular purpose.  A  State  may  decline  to  receive  a  particular  a'gent 
who  is  persona  non  grata,  one  of  its  own  citizens  or  subjects,  or  one 
whose  duties  or  powers  are  deemed  incompatible  with  the  institutions 
of  the  receiving  State. 

"  But  the  grounds  for  rejection  should  not  be  frivolous  and  should 
be  clearly  stated,  if  possible.  In  order  to  avoid  unpleasant  incidents 
of  this  nature  it  is  customary  (though  not  obligatory)  to  make 
confidential  inquiries  beforehand  as  to  whether  the  appointment  of 
a  certain  person  would  be  agreeable  to  the  government  of  the  country 
to  which  he  is  to  be  accredited.  This  custom  is  usually  referred  to 
as  Vagreation  (agreement)." 

Hershey,  op.  cit.,  pp.  174.  27(?-2T7. 

'■'■Agreation. — To  avoid  unpleasantness  arising  from  a  refusal,  it 
is  the  usual  practice  to  submit  the  name  of  the  person  whom  it  is 
desired  to  appoint,  beforehand,  to  the  Head  of  the  State  to  whom 
he  is  to  be  accredited.  This  is  done  confidentially  and  by  word  of 
mouth,  though  from  the  fact  that  forms  of  acceptance  are  to  be  found 
in  books,  it  might  be  inferred  that  the  matter  is  sometimes  arranged 
by  an  interchange  of  letters.  The  channel  generally  employed  is 
the  retiring  diplomatic  agent  of  the  Court  which  appoints,  or  more 
often  the  Charge  cP Affaires  ad  interim.  Sometimes  it  is  done  by  the 
minister  for  Foreign  Affairs  addressing  himself  to  the  diplomatic 
representatives  of  the  Power  to  which  the  diplomatist  is  to  be  accred- 
ited. When  the  Pope  is  about  to  appoint  a  nvmcio  or  legate  to  the 
Court  of  Austria-Hungary,  or  Spain  (formerly  also  to  France  and 
Portugal)  he  submits  a  list  of  three  names,  called  a  terna,  to  the 
Sovereign,  who  then  is  at  liberty  to  make  his  choice.  If  there  exist 
no  special  reasons  for  exercising  the  power  of  choosing,  it  is  usual 
to  take  the  name  that  stands  first. 

"  It  is  a  matter  of  dispute  whether  a  refusal  must  be  accompanied 
by  a  statement  of  the  grounds  on  which  it  is  made,  but  it  can  safely 
be  asserted  that  if  in  such  a  case  the  reasons  are  asked  for,  and  they 
are  not  given,  or  if  it  appear  to  the  Government  whose  candidate  has 
been  refused  that  the  grounds  alleged  are  inadequate,  that  Power 
maj^  refuse  to  make  an  appointment,  and  prefer  to  leave  its  diplo- 
jnatic  representation  in  the  hands  of  a  Charge  cP Affaires.''"' 
Satow,  op.  cit.,  vol.  1,  pp.  lSS-189. 

"  The  United  States  has  observed  the  practice  of  inquiring  in 
advance  as  to  the  acceptability  of  persons  whom  it  has  desired  to 
nominate  as  ambassadors  since  the  Government  began  to  appoint 
diplomatic  agents  of  that  grade,  but  it  adheres  to  its  anpient  rule 
with  respect  to  its  envoys  and  diplomatic  representatives  of  a  lower 
grade." 

Satow,  op.  cit.,  vol.  1,  p<  196. 


DIPLOMATIC   AGENTS  ASTD  IMMUNITIES.  15 

"When  the  diplomatic  minister  reaches  the  capital  of  the  country 
to  which  he  is  accx-edited,  he  notifies  his  arrival  to  the  Minister  for 
Foreign  Affairs,  and  demands  an  audience  of  the  Sovereign  for  the 
purpose  of  delivering  his  Letters  of  Credence.  Ambassadors  are 
entitled  to  public  audience,  where  as  ministers  of  the  second  and 
third  classes  have  only  the  right  to  a  private  audience,  and  the 
Charge  d'Affaires  are  obliged  to  be  content  with  an  audience  of  the 
Foreign  Minister." 

Lawrence,  Principles  of  Intcrnotional  Lata  (4th  ed.),  p.  308. 

"As  a  matter  of  strict  law,  it  is  only  after  this  public  reception  and 
a  public  minister  enters  upon  the  actual  exercises  of  his  functions 
that  he  is  fully  entitled  to  diplomatic  privileges  and  immunities; 
but  it  is  customary  international  practice  to  accord  him  these  rights 
and  privileges  as  soon  as  he  reaches  the  frontier  of  the  country  to 
which  he  is  accredited,  and  even  during  his  voyage  to  such  country.'" 
Hershey,  op.  cit.,  pp.  279-280. 

"  The  public  character  of  a  diplomatic  agent  sent  to  a  foreign, 
court,  says  Heffter,  is  not  developed  in  all  its  extent  and  only  assures; 
him  the  enjoyment  of  all  his  rights  after  the  government  to  which  he 
is  accredited  has  been  informed  of  his  mission  in  an  official  manner. 
At  the  same  time,  it  is  not  necessary  that  he  be  received  in  a  more  or 
less  solemn  manner.  '  Theoretically,'  writes  Francois  Pietri,  '  the 
immunity  should  only  begin  from  the  moment  when  the  public  min- 
ister has  been  officially  recognized,  that  is  to  say,  after  he  has  pre- 
sented in  solemn  audience  to  the  head  of  the  state  his  Letters  of 
Credence.  But  in  practice  it  is  admitted  that  the  minister  has  the 
right  to  immunity  from  the  time  he  has  entered  the  territory  and 
has  made  himself  known.  *  *  *  At  the  same  time,  if,  since  his 
nomination,  the  public  minister  has  already  resided  in  the  country 
where  he  is  accredited,  it  is  very  evident  that  his  immunity  should 
only  date  from  the  presentation  of  his  Letters  of  Credence.'  More- 
over, even  when  the  mission  has  terminated,  the  minister  preserves 
his  public  character  until  he  has  left  the  territory;  in  case  of  mis- 
understanding and  rupture,  a  delay  sufficient  to  ena,ble  him  to  return 
to  his  own  country  should  be  granted  to  him." 
Nys,  Le  Droit  International,  vol.  II,  p.  404. 

"  Every  member  of  the  Family  of  Nations  that  possesses  the  pas- 
sive right  of  legation  is  under  ordinary  circumstances  bound  to  re- 
ceive diplomatic  envoys  accredited  to  itself  from  other  states  for  the 
purpose  of  negotiation.  But  the  duty  extends  neither  to  the  recep- 
tion of  permanent  envoys  nor  to  the  reception  of  temporary  envoys 
under  all  circumstances. 

"As  regards  permanent  envoys,  it  is  a  generally  recognized  fact 
that  a  state  is  as  little  bound  to  receive  them  as  it  is  to  send  them, 
92438—19 2 
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Practically,  however,  every  full- Sovereign  State  which  desires  its 
voice  to  be  heard  among  the  states  receives  and  sends  permanent 
envoys,  as  without,  such  it  would,  under  present  circumstances,  be  im- 
possible for  a  state  to  have  any  influence  whatever  in  international 
affairs."  It  is  for  this  reason  that  Switzerland,  which  in  former  times 
abstained  entirely  from  sending  permanent  envoys,  has  abandoned 
her  former  practice  and  nowadays  sends  and  receives  several.  The 
insignificant  Principality  of  Lichtenstein  is,  as  far  as  I  know,  the 
only  full-Sovereign  State  which  neither  sends  nor  receives  one  single 
permanent  legation. , 

*'  But  a  state  may  receive  a  permanent  legation  from  one  state  and 
refuse  to  do  so  from  another.  Thus,  the  Protestant  States  never 
received  a  permanent  legation  from  the  Popes,  even  when  the  latter 
were  heads  of  a  state,  and  they  still  observe  this  rule,  although  one 
or  another  of  them,  such  as  Prussia  for  example,  keeps  a  permanent 
legation  at  the  Vatican. 

"As  regards  temporary  envoys,  it  is  likewisie  a  generally  recog- 
nized fact  among  those  writers  who  assert  the  duty  of  a  state  to  re- 
ceive under  ordinary  circumstances  temporary  envoys  that  there  are 
exceptions  to  that  rule.  Thus^  for  example,  a  state  which  knows  be- 
forehand the  objects  of  a  mission  and  does  not  wish  to  negotiate 
thereon  can  refuse  to  receive  the  mission.  Thus,  further,  a  belliger- 
ent can  refuse  to  receive  a  legation  from  the  other  belligerent,  as 
war  involves  the  rupture  of  all  peaceable  relations. 

"  But  the  refusal  to  receive  an  envoy  must  not  be  confounded  with 
the  refusal  to  receive  a  certain  individual  as  envoy.  A  state  may 
be  ready  to  receive  a  permanent  or  temporary  envoy,  but  may  object 
to  the  individual  selected  for  that  purpose.  Internatioiial  Law  gives 
no  right  to  a  state  to  insist  upon  the  reception  of  an  individual 
appointed  by  it  as  diplomatic  envoy.  Every  state  can  refuse  to  re- 
ceive as  envoy  a  person  objectionable  to  itself.  And  a  state  re- 
fusing an  individual  envoy  is  neither  compelled  to  specify  what 
kind  of  objection  it  has,  nor  to  justify  its  objection.  Thus,  for  ex- 
ample, most  states  refuse  to  receive  one  of  their  own  subjects  as  an 
envoy  from  a  foreign  state.  Thus,  again,  the  King  of  Hanover 
refused  in  1847  to  receive  a  minister  appointed  by  Prussia  because 
the  individual  was  of  the  Roman  Catholic  faith.  Italy  refused  in 
1885  to  receive  Mr.  Keiley  as  ambassador  of  the  United  States  of 
America  because  he  had  in  1871  protested  against  the  annexation  of 
the  Papal  States.  And  when  the  United  States  sent  the  same  gen- 
tleman as  ambassador  to  Austria  the  latter  refused  him  reception  on 
the  ground  that  his  wife  was  said  to  be  a  Jewess.  Although  as  is 
apparent  from  these  examples,  no  state  has  a  right  to  insist  upon  the 
reception  of  a  certain  individual  as  envoy,  in  practice  states  are 
qften  offended  when  reception  is  refused.    Thus,  in  1832  England 
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did  not  cancel  for  three  years  the  appointment  of  Sir  Stratford 
Canning  as  ambassador  to  Eussia,  although  the  latter '  refused  re- 
ception, and  the  post  was  practicallj^  vacant.  In  1885,  when,  as  above 
mentioned,  Austria  refused  reception  to  Mr.  Keiley  as  ambassador 
of  the  United  States  the  latter  did  not  appoint  another,  although 
Mr.  Keiley  resigned,  and  the  legation  was  for  several  years  left  to 
the  care  of  a  Charg6  d'Affaires.  To  avoid  such  conflicts  it  is  a  good 
practice  of  many  states  never  to  appoint  an  individual  as  envoy 
without  having  ascertained  beforehand  whether  the  individual  would 
be  persona  grata.  And  it  is  a  customary  rule  of  International  Law 
that  a  state  which  does  not  object  to  the  appointment  of  a  certain 
individual,  when  its  opinion  has  been  asked  beforehand,  is  bound 
to  receive  such  individual. 

"In  case  a  state  does  not  object  to  the  reception  of  a  person  as 
diplomatic  envoy  accredited  to  itself,  his  actual  reception  takes  place 
as  soon  as  he  has  arrived  at  the  place  of  his  designation.     But  the 
mode  of  reception  differs  according  to  the  class  to  which  the  envo^ 
belongs.     If  he  be  one  of  the  first,  second,  or  third  class,  it  is  the 
duty  of  the  head  of  the  state  to  receive  him  solemnly  in  a  so-called 
public  audience  with  all  the  usual  ceremonies.     For  that  purpose 
the  envoy  sends  a  copy  of  his  credentials  to  the  Foreign  Office,  which 
arranges  a  special  audience  with  the  head  of  the  state  for  the  envoy' 
when  he  delivers  in  person  his  sealed  credentials.    If  the  envoy  be 
a  Charge  d'Affaires  only,  he  is  received  in  audience  by  the  Secretary 
of  Foreign  Affairs,  to  whom  he  hands  his  credentials.     Through  the 
formal  reception  the  envoy  becomes  officially  recognized  and  can 
officially  commence  to  exercise  his  functions.     But  such  of  his  privi- 
leges as  exterritoriality  and  the  like,  which  concern  the  safety  and  iru- 
violability  of  his  person,  must  be  granted  even  before  his  official  !,•%• 
ception,  as  his  character  as  diplomatic  envoy  is  considered  tp  date, 
not  from  the  time  of  his  official  reception,  but  from  the  time  wlieiji 
his  credentials  were  handed  to  him  on  leaving  his  home  sta,te,  tis 
passports  furnishing  sufficient  proof  of  his  diplomatic  charactler" , ' 
"It  must  be  specially  observed  that  all  these  details  regarding. Itl^e 
reception  of  diplomatic  envoys  accredited  to  a  state  do  noi'  apJDly 
to  the  reception  of  envoys  sent  to  represent  the  several  states  at  k 
Congress  or  Conference.    As  such  envoys  are  not  accredited. ito'tfie 
state  on  whose  territory  the  Congress  or  Conference  takSs^PifSjCeL 
such  state  has  no  competence  to  refuse  the  reception  of  the  appointed 
envoys,  and  no  formal  and  official  reception  of  the  latter  by  t&e  'fe^'3 
of  the  state  need  take  place.    The  appointing  states  merel^'nii^Py 
the  appointment  of  their  envoys  to  the  Foreign  Office  of '.xfte  state 
on  whose  territory  the  transactions  take  place,  the  envoys /pair  tf^fSi 
the  Foreign  Secretary  after  their  arrival  to  introduce '""tnsms^tfi^y, 
and  they  are  courteously  received  by  him.    They  do  not"no^e^t*, 
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hand  in  to  him  their  Full  Powers,  but  reserve  them  for  the  first 
meeting  of  the  Congress  or  Conference,  where  they  produce  them  in 
exchange  with  one  another." 

Oppenheim,  vol.  1,  pp.  449-452. 

On  the  famous  Keiley  case  referred  to,  see  especially  Moore,  Digest, 
vol.  IV,  pp.  480-483;  Hall  (7tli  ed.),  pp.  309-310;  Foster,  pp.  40-48; 
and  Satow,  1,  pp.  192-193. 

The  case  of  Blair  is  also  an  interesting  one ;  see  Foster,  op.  oit.,  pp. 
44-45 ;  and  Satow,  1,  pp.  194-196. 

VI.  THE  RIGHT  OF  TRANSIT  OR  INNOCENT  PASSAGE  OF 
PUBLIC  MINISTERS  THROUGH  THIRD  STATES  OR  ON 
THE  HIGH  SEAS. 

"Although,  when  an  individual  is  accredited  as  diplomatic  envoy 
by  one  State  to  another,  these  two  States  only  are  directly  concerned 
in  his  appointment,  the  question  must  be  discussed,  what  position 
such  envoy  has  as  regards  third  States  in  those  cases  in  which  he 
comes  in  contact  with  them.  Several  such  cases  are  possible.  An 
envoy  may,  first,  travel  through  the  territory  of  a  third  State  to  reach 
the  territory  of  the  receiving  State.  Or,  an  envoy  may  be  found 
there  by  the  other  belligerent,  who  ihilitarily  occupies  such  territory. 
And,  lastly,  an  envoy  accredited  to  a  certain  State  might  interfere 
with  the  affairs  of  a  third  State.  ' 

"  If  an  envoy  travels  through  the  tenitory  of  a  third  State  incog- 
nito or  for  his  pleasure  only,  there  is  no  doubt  that  he  can  not 
claim  any  special  privileges  whatever.  He  is  in  exactly  the  same 
position  as  any  other  foreign  individual  traveling  on  this  territory, 
although  by  courtesy  he  might  be  treated  with  particular  attention. 
But  matters  are  different  when  an  envoy  on  his  way  from  his  own 
State  to  the  State  of  his  destination  travels  through  the  territory  of 
a  third  State.  If  the  sending  and  the  receiving  States  are  not  neigh- 
bors, the  envoy  probably  has  to  travel  through  the  territory  of  a 
third  State.  Now,  as  the  institution  of  legation  is  a  necessary  one 
for  the  intercourse  of  States  and  is  firmly  established  by  inter- 
national law,  there  ought  to  be  no  doubt  whatever  that  such  a  third 
State  must  grant  the  right  of  innocent  passage  {jus  transitus  innoxii) 
to  the  envoy,  provided  that  it  is  not  at  war  with  the  sending  or  the 
receiving  State.  But  no  other  privileges,  especially  those  of  invio- 
lability and  exterritoriality  need  be  granted  to  the  envoy.  And  the 
right  of  innocent  passage  does  not  include  the  right  to  stop  on  the 
territory  longer  than  is  necessary  for  the  passage. 

"  It  must  be  specially  remarked  that  no  right  of  passage  need  be 
granted  if  the  third  State  is  at  M'ar  with  the  sending  or  receiving 
3tate.  The  envoy  of  a  belligerent,  who  travels  through  the  terri- 
tory of  the  other  belligerent  to  reach  the  place  of  his  destination  may 
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be  seized  and  treated  as  a  prisoner  of  war.  Thus,  in  1744,  when  the 
French  Ambassador,  Marechal  de  Belle-Isle,  on  his  way  to  Berlin, 
passed  through  the  territory  of  Hanover,  which  country  was  then, 
together  with  England,  at  war  with  France,  he  was  made  a  prisoner 
of  war  and  sent  to  England." 

Oppenbeim,  op.  cit..  vol.l,  pp.  469^71. 

"  In  passing  through  the  territory  of  a  friendly  state,  other  than 
that  of  the  government  to  which  he  is  accredited,  a  public  minister,  or 
other  diplomatic  agent,  is  entitled  to  the  respect  and  protection  due  to 
his  official  character,  though  not  invested  with  all  the  privileges  and 
immunities  which  he  enjoys  in  the  country  to  whose  government  he  is 
sent.  He  has  a  right  of  innocent  passage  through  the  dominions  of 
all  states  friendly  to  his  own  country,  and  to  the  honours  and  protec- 
tion which  nations  reciprocally  owe  to  each  other's  diplomatic  agents, 
according  to  the  dignity  of  their  rank  and  official  character.  If  the 
state  through  which  he  purposes  to  pass  has  just  reason  to  suspect  his 
object  to  be  unfriendly,  or  to  apprehend  that  he  will  abuse  this  right 
by  inciting  its  people  to  insurrection,  furnishing  intelligence  to  its 
enemies,  or  plotting  against  the  safety  of  the  government,  it  may 
very  properly,  and  without  just  offense,  refuse  such  innocent  passage. 
But  if  an  innocent  passage  is  granted  (and  it  is  always  presumed  to 
be  by  a  friendly  power,  unless  specially  denied),  he  is  entitled  to 
respect  and  protection,  and  any  insult  or  injury  to  him  is  regarded  as 
an  insult  or  injury  both  to  the  state  which  sends  him  and  that  to 
which  he  is  sent." 

Halleck,  op.  cit.,  vol.  1,  p.  389. 

"A  diplomatic  agent  passing  through  a  third  state  is  certainly 
more  than  a  mere  distinguished  traveler.  In  passing  through  the  ' 
territory  of  another  state  under  the  circumstances  indicated,  he  repre- 
sents his  own  state  in  a  diplomatic  capacity,  and  enjoys  the  rights  of 
legation.  By  hindering  or  molesting  him  you  interfere  with  the 
rights  of  both  states.  Consequently,  as  soon  as  his  character  is  re- 
vealed the  agent  becomes  entitled  to  claim  for  himself ■  and  his  suite, 
in  all  matters  involving  the  rights  of  those  two  states,  respect  and 
complete  security,  i.  e.,  inviolability.  There  is,  however,  no  need  to 
regard  him  as  entitled  to  exterritoriality.  If  he  stays  in  a  third 
state,  certain  favours,  such  as  the  exemption  from  the  payment  of 
import  duties  and  other  taxes,  may  be  accorded  to  him  as  an  act  of 
courtesy,  without  his  having  any  right  to  demand  it.  The  passage  or 
stay  of  the  agent  will  be  allowed  only  if  it  is  harmless,  or  which  the 
state  in  whose  territory  he  is  can  alone  be  the  judge.  That  state  will 
adopt  such  precautions  as  it  may  deem  suitable.  If  passage  is  ac- 
corded, the  state  can  impose  a  limit  on  its  duration,  fix  the  route  to  be 
taken,  and  prohibit  the  agent  from  stopping  en  route.    But  if  the  two 
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states  are  at  war,  the  agent  may,  in  default  of  a  safe  conduct,  be  made 
prisoner.  It  is  assumed  that  the  agent  is  traveling  or  sojourning  in 
the  character  of  a  public  personage.  If  he  is  there  solely  for  his  own 
pleasure,  or  in  pursuit  of  some  merely  private  object,  he  is  merely  a 
distinguished  personage,  neither  more  nor  less." 
Eivier,  Principes,  vol.  1,  p.  509. 

"  The  case  of  Soide  is  an  interesting  one  in  this  connection.  In 
1854  Mr.  Soule,  United  States  Minister  at  Madrid,  was  provisionally 
stopped  at  Calais,  France,  under  an  order  of  the  French  Minister  of 
the  Interior  that  he  should  be  not  allowed  to  '  penetrate  into  France ' 
without  the  knowledge  of  the  French  Government.  Upon  the  protest 
of  the  United  States  Minister  at  Paris,  the  French  Minister  of  For- 
eign Affairs  replied  that  the  Government  of  the  Emperor  had  '  not 
wished  '  *  *  *  to  prevent  an  envoy  of  the  United  States  crossing 
French  territory  to  go  to  his  post  in  order  to  acquit  himself  of  the 
commission  with  which  he  was  charged  by  his  Government ' ;  that '  if 
Mr.  Soule  was  going  immediately  and  directly  to  Madrid,  the  route 
of  France  was  open  to  him ' ;  that  if,  on  the  contrary,  he  '  intended  to 
go  to  Paris  with  a  view  of  tarrying  there,  that  privilege  was  not 
accorded  to  him.'  It  was  explained  that  he  had  been  stopped  with  a 
view  of  consulting  him  as  to  his  intentions^ 

"  It  should  be  explained  that  Mr.  Soule  was  a  native  of  France  and 
a  naturalized  American  citizen.     He  had  fought  a  duel  with  the 
French  ambassador  at  Madrid  and  was  reported  to  have  criticised 
the  Government  of  Louis  Napoleon." 
Moore,  op.  cit.,  vol.  IV,  pp.  557-58. 

"  It  has  been  deemed  right  to  mention  these  instances  of  the  prac- 
tice of  nations,  but  the  sound  rules  which  ought  to  govern  this 
question  appear  to  be : 

"  1.  That,  in  time  of  peace,  the  ambassador  is  of  right  inviolable  in 
his  transit  through  a  third  country,  but  can  not  claim  the  privileges 
of  exterritoriaZity  as  a  matter  of  tacit  compact,  though  they  would 
probably  be  accorded  to  him  by  the  courts  of  all  nations — and  to 
ambassadors  to  a  Congress  they  are  accorded.  The  diplomatic 
agents  of  foreign  Powers  at  Frankfort  on  the  Main  were  allowed 
the  same  privileges,  on  their  transit,  as  the  members  of  the  German 
Confederation. 

■ "  2.  That,  in  time  of  war,  he  can  not  be  secure  from  imprisonment 
without  a  previously  obtained  permission  to  pass  through  the  terri- 
tory; but  that  his  life  can  in  no  case  be  taken,  unless,  indeed  he 
actually  exercises  hostilities  in  the  country  through  which  he 
passes.     *     *     * 

"  The  true  International  rule  would  be,  that  the  ambassador  should 
be  allowed  in  all  cases  the  jm  transitus  innoxii.    This,  though  Bynker- 
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shoek  endeavours  to  misunderstand  it,  was  clearly  the  law  of  Holland 
at  the  beginning  of  the  eighteenth  century.  The  Mexicans  are  said 
to  have  adopted  a  similar  principle  of  law;  their  practice  was  to 
mark  out  a  certain  route  out  of  which  it  was  not  lawful  for  the 
hostile  ambassador  to  deviate. 

■'It  is  well  remarked  by  Zouch,  that  both  the  State  which  sends 
the  ambassador,  and  that  to  which  he  is  sent,  are  injured  by  harm 
or  insult  inflicted  upon  him  by  a  third  country." 

Philliniore,  Commentaries  upon  International  Law,  pp.  217-218. 

The  right  of  innocent  passage  for  public  ministers  through  third 
States  and  immunities  from  civil  suit  has  judicial  sanction,  at  least 
in  the  United  States. 

See  ^yilson  v.  Blanco  (1SS9),  65  Xew  York  Superior  Court,  582;  ancT 
see  also  Scott,  Cases,  206. 

In  the  case  of  the  New  Chile  Gold  Mining  Co.  v.  Blanco  and 
Another,  1888,  -4  Times  Law,  346,  the  court  took  time  to  consider 
their  judgment  and  delivered  it  in  "  favor  of  the  defendants  on  the 
ground  that  in  the  exercise  of  their  judicial  discretion  they  did  not 
consider  it  right  to  allow  a  foreign  minister  (Blanco),  residing  at  a 
foreign  court  (France) ,  to  be  used  in  the  courts  of  this  country,  at 
all  events  on  a  cause  of  action  not  arising  in  this  country." 
Scott,  Cases,  Note  on  pp.  207-208. 

It  is  clear,  at  least  since  the  discussions  growing  out  of  the  Trent 
Afair,  that  the  diplomatic  agents  of  an  enemy  State  can  not  be 
taken  from  a  neutral  vessel  or  on  neutral  territory.  Neutral  States 
have  a  right  to  the  use  of  the  high  seas  for  diplomatic  communica- 
tion with  either  belligerent  as  well  as  with  one  another! 

On  the  Right  of  Transit  tir  Innocent  Passage  of  Public  Ministers,  see 
especially  Hall,  pp.  318-19 ;  Oppenheim,  1,'  pp.  469-71 ;  Moore,  Digest,  IV, 
pp.  556-62 ;  and  Satow,  1,  ch.  15. 

Traverse  Twiss  (Loao  o/  Nations  in  Time  of  Peace,  pp.  373-76)  gives 
a  lengthy  review  of  the  autfiorities. 

VII.  THE  EFFECT  OF  BELLIGERENT  OCCUPATION  ON 
DIPLOMATIC  PRIVILEGES.  (See  also  MILITARY  OCCU- 
PATION.) 

"  When  in  time  of  war  a  belligerent  occupies  the  capital  of  an 
enemy  State  and  finds  there  envoys  of  other  States,  these  envoys  do 
not  lose  their  diplomatic  priviliges  as  long  as  the  State  to  which 
they  are  accredited  is  in  existence.  As  military  occupation  does  not 
extinguish  a  State  subjected  thereto,  such  envoys  do  not  cease  to  be 
envoys.  On  the  other  hand,  they  are  not  accredited  to  the  belligerent 
who  has  taken  possession  of  the  territory  by  military  force,  and  the 
question  is  not  yet  settled  by  international  law  how  far  the  occupy- 
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ing  belligerent  has  to  respect  the  inviolability  and  exterritoriality 
granted  to  such  envoys  by  the  law  of  the  land  in  compliance  with  a 
demand  of  international  law.  It  may  safely  be  maintained  that  he 
must  grant  them  the  right  to  leave  the  occupied  territory.  But  must 
he  likewise  grant  them  the  right  to  stay?  Has  he  to  respect  their 
immunity  of  domicile  and  their  other  privileges  in  reference  to  their 
exterritoriality?  Neither  customary  rules  nor  international  conven- 
tions exist  as  regards  these  questions,  which  must,  therefore,  be  treated 
as  open.  The  only  case  which  occurred  concerning  this  problem  is 
that  of  Mr.  Washburne,  ambassador  of  the  United  States  in  Paris 
during  the  siege  of  that  town  in  1870  by  the  Germans.  This  ambas- 
sador claimed  the  right  of  sending  a  messenger  .with  dispatches  to 
Xiondon  in  a  sealed  ba,g  through  the  Gfirman  lines.  But  the  Germans 
refused  to  grant  that  right,  and  did  not  alter  their  decision  altliough 
the  Government  of  the  United  States  protested." 
Oppenlieim,  op.  cit.,  vol.  1,  pp.  471-72. 

"  During  the  seige  of  Paris  in  1870  the  diplomatic  corps  protested 
against  the  refusal  of  Count  Bismarck  to  permit  them  to  correspond 
with  their  governments,  except  by  means  of  '  open  letters.'  The 
United  States  especially  remonstrated  against  this  refusal  as  an 
^uncourteous  proceeding,'  and  maintained  that  under  the  circum- 
stances the  rights  of  legation  '  must  be  regarded  as  paramount  to  any 
belligerent  right.' " 

Moore,  op.  cit.,  vol.  IV,  pp.  696-701;  see  also  Calvo,  Le  Droit  Int.,  Ill, 

pp.  329-31;  Hall  (7th  ed.)  ;  and  Odler,  Des  Privileges  des  agents  dipJo- 

matique.i,  pp.  84-89. 

"  On  the  other  hand,  if  a  diplomatic  agent  accredited  to  a  country 
which  is  at  war  with  another  is  found  by  the  forces  of  the  latter 
xipon  the  territory  of  its  enemy,  he  is  conceded  all  the  rights  of  in- 
violability which  can  come  into  existence  as  against  a  state  having 
only  military  jurisdiction.  Whether  his  privileges  extend  further, 
and  if  so  how  much  further,  must  probably  be  regarded  as  unset- 
tled. The  point  has  not  been  considered  by  jurists,  and  until  lately, 
whether  by  accident  or  through  the  courtesy  of  belligerents,  it  has 
not  presented  itself  in  the  form  of  a  practical  question.  During  the 
siege  of  Paris  however  it  Avas  partially  raised  by  the  conduct  of 
the  German  authorities  with  reference  to  the  correspondence  of  dip- 
lomatic representatives  shut  up  in  the  besieged  city.  On  the  minister 
of  the  United  States  being  refused  leave  to  send  a  messenger  with  a 
bag  of  despatches  to  London,  except  upon  condition  that  the  contents 
of  the  bag  should  be  unsealed,  Mr.  Fish  directed  the  American  min- 
ister at  Berlin  to  protest  against  the  act  of  the  German  commanders, 
and  argued  in  a  note,  in  which  the  subject  was  examined,  that  the 
right  of  legation,  that  is  to  say  the  right  of  a  state  to  send  diplo- 
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matic  agents  to  an}'  country  with  which  it  wishes  to  keep  up  amicable 
relations,  is  amply  recognized  by  international  law,  that  a  right  of 
correspondence  between  the  government  and  its  agent  is  necessarily 
attendant  upon  the  right  of  legation,  that  such  correspondence  is 
necessarily  confidential  in  its  nature,  that  the  right  of  maintaining  it 
would  be  nullified  by  a  right  of  inspection  on  the  part  of  a  third 
power,  and  finally  that  there  is  no  trace  of  any  special  usage  authoriz- 
ing a  belligerent  to  place  diplomatic  agents  in  a  besieged  town  on 
the  same  footing  as  ordinary  residents  by  severing  their  communica- 
tion with  their  own  governments. 

''  Looking  at  the  question  from  the  point  of  view  of  strict  legal 
I'ight,  it  is  not  altogether  clear  that  any  good  reason  can  be  assigned 
for  giving  the  interests  of  a  state  accrediting  an  agent  priority  over 
those  of  a  belligerent.  It  is  no  doubt  true  that  the  right  of  legation 
is  fully  established.  But  the  right  of  legation,  primarily  at  least,  is 
only  a  right  as  between  the  states  sending  and  receiving  envoys; 
in  other  words,  it  only  secures  to  each  of  two  states  having  relations 
'A'ith  each  other  the  opportunity  of  diplomatic  intercourse  with  the 
other.  Is  there  any  sufficient  reason  for  enlarging  it  to  embrace  a 
power  of  compelling  third  states  to  treat  countries  sending  envoys 
as  exercising  a  right  which  has  priority  over  their  own  belligerent 
rights?  Even  in  time  of  peace  it  has  been  seen  that  an  ambassador 
can  only  claim  his  complete  diplomatic  immunities  in  the  state  to 
which  he  is  accredited.  His  privileges  in  their  full  extent  are  de- 
pendent on  the  fact  that  he  has  business  to  transact  with  the  power 
by  whom  the  privileges  are  accorded.  Wholly  apart  therefore  from 
any  question  as  to  the  effect  of  a  conflict  between  those  privileges 
and  urgent  interests  of  a  belligerent,  there  is  no  presumption  in 
f  avoiir  of  the  existence  of  an  obligation  on  the  part  of  the  latter  to 
grant  more  than  personal  inviolability.  And  if  the  existence  of  a 
conflict  can  be  alleged,  the  case  against  the  priority  of  ambassadorial 
rights  over  those  of  a  belligerent  becomes  stronger.  The  rules  of 
war  dealing  with  matters  in  which  such  conflict  occurs  certainly  do 
not  presuppose  that  the  rights  of  neutrals  are  to  be  preferred  to 
those  of  belligerents;  and  the  government  of  the  United  States 
itself,  while  in  the  very  act  of  protesting  against  the  right  of  com- 
munication between  a  state  and  its  agents  being  subordinated  to 
belligerent  rights,  admitted  that  '  evident  military  necessity '  would 
justify  a  belligerent  in  overriding  it.  On  the  whole  it  seems  diffi- 
cult, in  the  absence  of  a  special  custom,  to  deny  to  belligerents  the 
l-are  right  of  restricting  the  privileges  of  a  minister,  not  accredited 
to  them,  within  such  limits  as  may  be  convenient  to  themselves, 
provided  that  his  inviolability  remains  intact. 

"  The  question  however  assumes  a  different  aspect  if  it  is  looked  at 
from  the  point  of  view  of  the  courtesy  which  a  state  may  reasonably 
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be  expected  to  show  to  a  friendly  power.  Diplomatic  relations  ate 
a  part  of  ordinary  international  life;  there  is  no  reason  for  suppos- 
ing that  their  maintenance  is  inconsistent  with  amity  toward  the 
invading  government;  there  is  on  the  other  hand  every  reason  to 
suppose  that  their  interruption  may  be  productive  of  extreme  incon- 
venience to  its  friend.  To  withhold  any  privileges  which  facilitate 
those  relations,  in  the  absence  of  suspicion  of  bad  faith  or  of  grave 
military  reasons,  is  not  merely  to  be  commonly  discourteous,  it  is 
to  be  ready  to  injure  or  imperil  the  serious  interests  of  a  friend 
without  the  existence  of  reasonable  probability  that"  any  important 
interests  of  the  belligerent  will  be  remotely  touched." 
Hall,  op.  oit.,  pp.  321-323. 

VIII.  THE  TERMINATION  OF  DIPLOMATIC  MISSIONS. 

Diplomatic  missions  terminate  in  the  following  ways :  by  the  "  death 
or  recall  of  the  minister ;  the  expiration  of  the  term  fixed  for  the 
duration  of  the  mission;  the  success  or  failure  of  the  object  of  the 
mission  if  it  be  of  a  special  nature;  the  death,  abdication,  or  de- 
thronement of  the  sovereign  or  Chief  of  State  to  whom  or  by  whom 
the  minister  has  been  accredited;  dismissal  or  withdrawal  as  a  con- 
sequence of  some  serious  offence  on  one  side  or  the  other;  a  change 
in  the  rank  or  class  of  the  agent  or  embassy ;  a  declaration  or  out- 
break of  war;  or  a  radical  change  in  the  form  of  government  of 
either  country.  In  every  case  the  diplomatic  agent  retains  his  privi- 
leges and  inimunities  until  his  return  to  his  own  country." 
Herstiey,  op.  cit.,  pp.  280-81. 

"A  diplomatic  mission  may  come  to  an  end  from  eleven  different 
causes — ^namely,  accomplishment  of  the  object  for  which  the  mission 
was  sent;  expiration  of  such  Letters  of  Credence  as  were  given  to 
an  envoy  ior  a  specific  time  only ;  recall  of  the  envoy  by  the  sending 
state;  his  promotion  to  a  higher  class;  the  delivery  of  passports  to 
him  by  the  receiving  state ;  request  of  the  envoy  for  his  passports  on 
account  of  ill-treatment ;  war  between  the  sending  and  the  receiving 
state ;  revolutionary  change  of  government  of  the  sending  or  receiving 
state;  constitutional  changes  in  the  headship  of  the  sending  or  re- 
ceiving state ;  extinction  of  the  sending  or  receiving  state ;  and,  lastly, 
death  of  the  envoy.  These  events  must  be  treated  singly  on  account 
of  their  peculiarities.  But  the  termination  of  diplomatic  missions 
must  not  be  confounded  with  their  suspension.  Whereas  from  the 
foregoing  eleven  causes  a  mission  comes  actually  to  an  end,  and  new 
Letters  of  Credence  are  necessary,  a  suspension  does  not  put  an  end 
to  the  mission,  but  creates  an  interval  during  which  the  envoy, 
although  he  remains  in  office,  can  not  exercise  his  office.  Suspension 
may  be  the  result  of  various  causes,  as,  for  instance,  a  revolution 
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within  the  sending  or  receiving  state.  Whatever  the  cause  may  be, 
an  envoy  enjoys  all  his  privileges  during  the  duration  of  the  suspen- 
sion. 

"A  mission  comes  to  an  end  through  the  fulfilment  of  its  objects  in 
all  cases  of  missions  for  special  purposes.  Such  cases  may  be  cere- 
monial functions  like  representations  at  weddings,  funerals,  corona- 
tions ;  or  notification  of  changes  in  the  headship  of  a  state,  or  repre- 
sentation of  a  state  at  Conferences  and  Congresses ;  and  other  cases. 
Although  the  mission  is  terminated  through  the  accomplishment  of 
its  object  the  envoys  enjoy  all  their  privileges  on  their  way  home." 
Oppenhelm,  op.  cit.,  vol.  1,  pp.  476-77. 

"A  civil  officer  has,  a  right  to  resign  his  office  at  pleasure,  and,  to 
take  effect,  it  is  only  necessary  that  the  resignation  should  be  received 
by  the  President ;  but  it  is  customary,  in  the  case  of  diplomatic  offi- 
cers, to  fix  a  date  when  the  resignation  shall  be  deemed  to  take 
effect.  Kesignation  while  at  one's  post  is,  unless  otherwise  specified, 
understood  to  take  effect  on  the  officer's  being  relieved  by  his  succes- 
sor; but  resignation  while  on  leave  in  the  United  States  is  under- 
stood to  take  effect  from  the  date  of  its  acceptance. 

'■  If  the  diplomatic  agent  tenders  his  resignation  while  absent  from 
his  post  on  leave,  but  not  in  the  United  States,  it  is  understood,  unless 
otherwise  stated,  that  he  will  return  to  his  mission  on  the  termina- 
tion of  his  allotted  leave  and  await  the  arrival  of  his  successor;  but 
if  his  successor  reach  the  seat  of  his  mission  before  the  termihation 
of  the  agent's  leave  of  absence,  his  resignation  and  his  leave  of 
absence  take  effect  and  determine  on  the  entrance  of  his  successor 
upon  the  duties  of  his  office  by  presentation  of  his  credentials. 

"  If  a  diplomatic  agent,  having  received  leave  of  absence  (with  or 
without  permission  to  return  to  the  United  States) ,  tender  his  resig- 
nation to  take  effect  at  the  expiration  of  his  leave  of  absence,  it  may 
be  so  accepted,  provided  the  demands  of  the  public  service  do  not 
require  that  the  vacancy  be  sooner  filled;  and  if  so  filled,  the  retir- 
ing officer's  leave  shall  be  held  to  terminate  thereby. 
■  "A  recall  is  usually  accomplished  at  the  pleasure  of  the  President, 
during  a  session  of  the  Senate,  by  sending  to  that  body  the  nomina- 
tion of  the  officer's  successor.  Upon  the  confirmation  and  commission 
of  his  successor  the  original  incumbent's  office  ceases.  He  is,  how- 
ever, expected  to  remain  at  his  post  until  duly  relieved.  If  circum- 
stances require  otherwise,  the  case  must  be  governed  by  the  special  in- 
structions of  the  Secretary  of  State.  In  any  case  his  official  func- 
tions do  not  cease  until  he  has  received  notification  of  the  appoint- 
ment of  his  successor,  either  by  specific  instruction  of  the  Department 
of  State  or  by  the  exhibition  of  his  successor's  commission. 
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"A  diplomatic  officer  may  be  recalled  while  on  leave  of  absence,  and 
his  successor  appointed,  as  above.  In  such  case,  his  office,  and  with 
it  his  leave  of  absence,  ceases  on  the  receipt  by  him  of  official  notifica- 
tion of  the  fact." 

InstrucUom   to   Diplomatic   Officers   of   the   United   States    (1897), 
sees.  272-280.    Cited  from  Moore,  op.  cit.,  vol.  1,  pp.  470-471. 

"A  mission  may  terminate,  further,  through  the  delivery  of  his 
passports  to  an  envoy  by  the  receiving  state.  The  reason  for  such 
dismissal  of  an  envoy  may  be  either  gross  misconduct  on  his  part  or 
a  quarrel  between  the  sending  and  the  receiving  state  which  leads 
to  a  rupture  of  diplomatic  intercourse.  Whenever  such  rupture  takes 
place,  diplomatic  relations  between  the  two  states  come  to  an  end 
and  all  diplomatic  privileges  cease  with  the  envoy's  departing  and 
crossing  the  frontier.  If  the  archives  of  the  legation  are  not  re- 
moved, they  must  be  put  under  seal  by  the  departing  envoy  and  con- 
fided to  the  protection  of  some  other  foreign  legation. 

"Without  being  recalled,  an  envoy  may  on  his  own  account,  ask 
for  his  passports  and  depart  in  consequence  of  ill  treatment  by  the 
receiving  state.  This  may  or  may  not  lead  to  a  rupture  of  diplomatic 
intercourse. 

"When  war  breaks  out  between  the  sending  and  the  receiving 
state  before  their  envoys  accredited  to  each  other  are  recalled,  their 
mission  nevertheless  comes  to  an  end.  They  receive  their  passports, 
but  nevertheless  they  must  be  granted  their  privileges  on  their  way 
home. . 

"  If  the  head  of  the  sending  or  receiving  state  is  a  Sovereign,  his 
death  or  abdication  terminates  the  missions  sent  and  received  by  him^ 
and  all  envoys  remaining  at  their  posts  must  receive  new  Letters  of 
Credence.  But  if  they  receive  new  Letters  of  Credence,  no  change 
in  seniority  is  considered  to  have  taken  place  from  the  order  in  force 
before  the  change.  And  during  the  time  between  the  termination 
of  the  rriissions  and  the  arrival  of  new  Letters  of  Credence  they  enjoy 
nevertheless  all  the  privileges  of  diplomatic  envoys. 

"As  regards  the  influence  of  constitutional  changes  in  the  head- 
ship of  republics  on  the  missions  sent  or  received,  no  certain  rule 
exists.  Everything  depends,  therefore,  upon  the  merits  of  the 
special  case. 

"A  revolutionary  movement  in  the  sending  or  receiving  state 
which  creates  a  new  government,  changing,  for  example,  a  republic 
into  a  monarchy  or  a  monarchy  into  a  republic,  or  deposing  a  Sov- 
ereign and  enthroning  another,  terminates  the  missions.  All  envoys 
remaining  at  their  posts  must  receive  new  Letters  of  Credence,  but 
no  change  in  seniority  takes  place  if  they  receive  them.  It  happens 
that  in  cases  of  revolutionary  changes  of  government  foreign  States 
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for  some  time  neither  send  new  Letters  of  Credence  to  their  envoys 
nor  recall  them,  watching  the  course  of  events  in  the  meantime  and 
waiting  for  more  proof  of  a  real  settlement.  In  such  cases  the 
envoys  are,  according  to  an  international  usage,  granted  all  privi- 
leges of  diplomatic  envoys,  although  in  strict  law  they  have  ceased 
to  be  such.  In  cases  of  recall  subsequent  to  revolutionary  changes, 
the  protection  of  subjects  of  the  recalling  states  remains  in  the  hands 
of  their  consuls,  since  the  consular  office  does  not  come  to  an  end 
through  constitutional  or  revolutionary  changes  in  the  headship  of 
a  state. 

"  If  the  sending  or  receiving  state  of  a  mission  is  extinguished  by 
voluntary  merger  into  another  state  or  through  annexation  in  con- 
sequence of  conquest,  the  mission  terminates  ipso  facto.  In  case  of 
annexation  of  the  receiving  state,  there  can  be  no  doubt,  that  al- 
though the  annexing  state  will  not  consider  the  envoys  received  by 
the  annexed  state  as  accredited  to  itself,  it  must  grant  those  envoys 
the  right  to  leave  the  territory  of  the  annexed  state  unmolested  and 
to  take  their  archives  away  with  them.  In  case  of  annexation  of  the 
sending  state  the  question  arises,  What  becomes  of  the  archives  and 
legational  property  of  the  missions  of  the  annexed  state  accredited 
to  foreign  states?  This  question  is  one  of  the  so-called  succession  of 
states.  The  annexing  state  acquires,  ipso  facto,  by  the  annexation 
the  property  in  those  archives  and  other  legational  goods,  such  as 
the  hotels,  furniture,  and  the  like.  But  as  long  as  the  annexation 
is  not  notified  and  recognised,  the  recei^dng  states  have  no  duty  to 
interfere. 

"A  mission  ends,  lastly,  by  the  death  of  the  envoy.  As  soon  as 
an  envoy  is  dead,  his  effects,  and  especially  his  papers,  must  be  sealed. 
This  is  done  by  a  member  of  the  dead  envoy's  legation,  or  if  there 
be  no  such  members,  by  a  member  of  another  legation  accredited  to 
the  same  state.  The  local  govemnient  must  not  interfere,  unless  at 
the  special  request  by  the  home  state  of  the  deceased  envoy. 

"Although  the  mission,  and  therefore  the  privileges  of  the  envoy 
come  to  an  end  by  his  death,  the  members  of  his  family  who  resided 
under  his  roof  and  the  members  of  his  suite  enjoy  their  privileges 
until  they  leave  the  country.  But  a  certain  time  may  be  fixed  for 
them  to  depart,  and  on  its  expiration  they  lose  their  privilege  of 
exterritoriality.  It  must  be  specially  mentioned  that  the  courts  of 
the  receiving  state  have  no  jurisdiction  whatever  over  the  goods  and 
effects  of  the  deceased  envoy,  and_  that  no  death  duties  can  b& 
demanded." 

Oppenheim,  op.  cit.,  vol.  1,  pp.  478-481.  On  Termination  of  Missions, 
see  also  Foster,  cli.  9,  pp.  ITSfC;  Boniais  (7tli  ed.),  pp.  490-491;  Nys, 
Le  Droit  Int.,  II,  ch.  6,  pp.  447-449 ;  Rivier,  II,  pp.  514-518 ;  and  Satow, 
1,  ch.  24,  pp.  365ff. 
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IX.  RECALL  OF  PUBLIC  MINISTERS. 

"  The  normal  and  most  frequent  mode  of  termination  is  by  Recall. 
Before  his  departure,  a  public  minister  usually  has  another  audience 
with  the  sovereign  or  foreign  minister,  and  presents  his  Letter  of 
Recall.  He  receives  in  return  a  letter  or  papers  of  commendation 
{lettres  de  recreance),  his  passport,  and,  at  some  courts,  presents  or 
•decorations. 

"  Just  as  a  state  may,  on  reasonable  grounds,  decline  to  receive  any 
particular  person  as  a  public  minister,  so  it  may,  at  any  time,  demand 
the  recall  of  a  resident  minister  or  other  diplomatic  agent,  for  good 
and  sufficient  reasons;  if,  for  example,  the  minister  has  rendered 
further  intercourse  difficult  or  impossible,  or  if  he  has  made  himself 
personally  obnoxious  to  the  sovereign  or  foreign  minister  of  the 
government  to  which  he  is  accredited.    Such  a  request,  if  made  in 
good  faith  and  for  sufficient  reason,  should  be  at  once  complied  with, 
but  there  can  be  no  legal  obligation  in  the  matter.    The  government 
by  whom  the  minister  has  been  accredited  has  the  right  to  pass  upon 
the  facts  and  decide  for  itself  whether  the  conduct  of  its  agent  has 
been  such  or  whether  its  interests  in  the  premises  are  of  such  a  nature 
as  to  make  it  desirable  to  comply  with  the  wishes  of  the  government 
which  has  requested  the  recall." 
Hershey,  op.  eit,,  pp.  281-82. 
"  The  mission  of  an  envoy,  be  he  permanently  or  only  temporarily 
-appointed,  terminates  through  his  recall  by  the  sending  state.     If 
this  recall  is  not  caused  by  unfriendly  acts  of  the  receiving  state  but 
by  other  circumstances,  the  envoy  receives  a  Letter  of  Recall  from  the 
head,  or,  in  case  he  is  only  a  Charge  d'Affaires  from  the  Foreign  Sec- 
retary of  his  home  state,  and  he  hands  this  letter  over  to  the  head 
of  the  receiving  state  in  a  solemn  -  audience,  or  in  the  case  of  a 
Charge  d'Affaires  to  the  Foreign  Secretary.     In  exchange  for  the 
Letter  of  Recall  the  envoy  receives  his  passports  and  a  so-called 
lettre  de  recreance,  a  letter  in  which  the  head  of  the  receiving  state 
(or  the  Foreign  Secretary)  acknowledges  the  Letter  of  Recall.    Al- 
though therewith  his  mission  ends,  he  enjoys  nevertheless  aU  his 
privileges  on  his  home  journey.     A  recall  may  be  caused  by  the 
resignation  of  the  envoy,  by  his  transference  to  another  post,  and  the 
like.    It  may,  secondly,  be  caused  by  the  outbreak  of  a  conflict  be- 
tween the  sending  and  the  receiving  state  which  leads  to  a  rupture 
"of  diplomatic  intercourse,  and  under  these  circumstances  the  sending 
state  may  order  its  envoy  to  ask  for  his  passports  and  depart  at  once 
without  handing  in  a  Letter  of  Recall.    And,  thirdly,  a  recall  may 
Tesult  from  a  request  of  the  receiving  state  by  reason  of  real  or 
alleged  misconduct  of  the  envoy.    Such  request  of  recall  may  lead  to 
a  rupture  of  diplomatic  intercourse,  if  the  receiving  state  insists  upon 
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the  recall,  although  the  sending  state  does  not  recognize  the  act  of 
its  envoy  as  misconduct." 

Oppenheim,  op.  cit.,  vol.  1,  pp.  477^78. 

The  most  celebrated  case  of  a  request  for  the  recall  of  a  public 
minister  is  perhaps  that  of  Genet.  But  the  circumstances  which  led 
to  the  recall  of  the  French  minister  in  1793  are  so  well  known  that 
it  seems  unnecessary  to  recapitulate  them.  Suffice  it  to  say  that  his 
conduct  was  such  that  our  Government  would  have  been  amply 
justified  in  sending  him  out  of  the  country. 

See  especially  Moore,  op.  cit.,  vol.  II,  pp.  485-87 ;  Moore,  Int.  Arbitra- 
tions, 4404-4412 ;  and  Moore,  Ame)'ican  Diplomacy,  pp.  38-48. 

The  request  of  the  French  Government  for  the  recall  of  Gouvemewr 
Morris  made  at  the  same  time  was  also  fully  justified.  Morris  had 
been  engaged  in  intrigues  in  favor  of  the  monarchical  or  court  party. 

The  United  States  seems  also  to  have  been  justified  in  its  request 
for  the  recall  (in  1871)  of  the  Russian  Minister  Gatacazy,  who  had 
rendered  himself  personally  obnoxious  by  conversation  and  publica- 
tions abusive  of  President  Grant. 

The  most  recent  incident  of  this  sort  is  that  of  the  Spanish  Minister 
De  Lome.  On  February  8,  1898,  the  New  York  Journal  published 
a  private  letter  abstracted  from  the  mails  at  Havana  by  a  Cuban 
sympathizer,  in  which  the  Spanish  minister  had  described  President 
McKinley  as  "  weak  and  a  bidder  for  the  admiration  of  the  crowd, 
besides  being  a  would-be  (or  rather  second-rate)  politician  (politi- 
castro)";  and  he  intimated  that  it  would  be  advantageous  for  Spain 
to  take  up,  "  even  if  only  for  effect,"  the  question  of  commercial 
relations.  The  United  States  promptly  asked  for  his  recall ;  but  De 
Lome,  recognizing  that  his  usefulness  was  at  an  end,  had  offered  his 
resignation  before  the  matter  could  be  laid  before  the  Spanish  Gov- 
ernment.   It  was  promptly  accepted. 

For  these  and  other  cases,  see  Moore,  op.  oit.,  vol.  IV,  pp.  484r-508. 

Though  it  is  not  strictly  obligatory  to  accede  to  a  request  for  recall, 
"  the  instances  must  be  rare,  indeed,  in  which  such  a  request  ought 
not  to  be  granted." 

Mr.  Buchanan,  Secretary  of  State,  to  Mr.  Jewett,  1847,  Moore,  op.  cit., 
vol.  1,  p.  494. 

Reasons  for  the  request  should  always  be  given,  if  possible.  In 
1852  Secretary  Everett  refused  to  give  reasons  for  a  request  for  the 
recall  of  the  Minister  from  Nicaragua,  but  these  reasons  were  after- 
wards given. 

Moore,  op.  cit.,  vol.  IV,  p.  498. 

That  a  Government  must  be  its  own  judge  as  to  the  validity  of 
alleged  reasons  for  recall  is  shown  by  the  circumstances  which  led  to 
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the  request  for  the  recall  of  fhe  United  States  Minister  Wise  by  the 
Brazilian  Government  in  184T.  The  conduct  of  Mr.  Wise  in  at- 
tempting to  secure  the  release  of  Lieut.  Davis  and  the  American 
sailors  who  had  been  imprisoned  by  the  Brazilian  authorities  was 
highly  approved  by  the  United  States  Government,  and  his  subse- 
quent failure  to  appear  at  several  court  fetes  (the  acts  nominally 
alleged  as  reasons  for  his  recall)  was  due  to  a  sense  of  "  recent  insult 
and  indignity,"  No  Government  could  afford  to  recall  a  minister 
under  circumstances  which  involved  an  implied  censure  for  acts  of 
which  it  heartily  approved. 

Moore,  op.  cit.,  pp.  495-497.     For  these  and  other  examples  of  recall, 
see  also  Satow,  1,  ch.  24;  and  Hershey,  note  on  p.  282. 

"  The  conclusion  to  be  drawn  is  that  any  Government  has  the  right 
of  asking  for  the  recall  of  a  foreign  diplomatic  agent  on  the  ground 
that  his  continuance  at  his  post  is  not  desired,  and  the  Government 
which  has  appointed  him  has  an  equal  right  of  declining  to  withdraw 
him.  In  judging  of  any  controversy  that  may  arise  regarding  the 
demand  and  the  refusal  to  comply,  the  grounds  on  which  recall  was 
asked  for  and  those  on  which  it  was  refused  must  be  carefully 
yeighed.  If  the  Government  which  asked  for  the  recall  is  dis- 
satisfied with  the  grounds  of  refusal,  it  can  send  the  diplomatic  agent 
his  passports.  As  long  as  the  diplomatic  agent  of  the  dismissing 
Government  has  not  rendered  himself  persona  ingrata  there  is  no 
reason  for  dismissing  him.  That  would  only  be  done  if  the  dis- 
missal was  intended  to  wear  the  aspect  of  a  national  affront.  But 
if  the  grounds  of  dismissal  appear  insufficient  to  the  Government 
which  accredited  the  cliplomatist,  it  can  indicate  its  view  by  entrust- 
ing the  mission  for  a  while  to  a  Charge  (P Affaires.  In  any  case  of 
the  kind  a  Government  asked  to  recall  its  agent  will  naturally 
desire  to  ascertain  whether  he  has  exceeded  or  acted  cbntrary  to  his 
instructions,  and  thereby  rendered  himself  responsible  for  the  offense 
he  has  given.  If  it  finds  that  he  has  not,  it  can  not,  out  of  self- 
respect,  consent  to  the  demand,  and  must  leave  it  to  the-other  Govern- 
ment to  dismiss  him.  It  is  a  tenable  opinion  that  the  agent's  Govern- 
ment is  entitled  to  satisfaction  on  this  point.  It  may  prove  difficult 
for  the  historian,  who  has  only  official  documents  before  him,  to  pro- 
nounce in  each  instance  what  was  the  determining  factor  in  the  de- 
cision to  ask  for  a  recall.  Ostensibly  taken  on  political  grounds  it 
may  also  have  been  influenced  in  some  cases  by  the  general  conduct 
of  the  agent." 

Satow,  op.  cit,  vol.  1,  pp.  406-407. 
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X.  DISMISSAL  OF  PUBLIC  MINISTERS. 

"A  minister  should  only  be  positively  dismissed  under  the  most 
extreme  circumstances,  as  when  hostilities  are  on  the  point  of  break- 
ing out.  an  impossible  ultimatum  has  been  delivered,  if  his  Govern- 
ment has  positively  refused  reparation  for  a  serious  wrong,  when 
his  personal  conduct  has  been  such  as  to  make  it  practically  impos- 
sible to  continue  further  relations  with  him,  or  in  case  of  interference 
in  internal  or  domestic  affairs." 
Hershey,  op.  cit.,  p.  283. 

Hall,  who  shows  an  anti- American  bias  upon  several  occasions  in 
his  otherwise  admirable  work,  somewhat  sneeringly  remarks:  "The 
United  States  has  had  the  misfortune  to  supply  almost  all  the  mod- 
ern instances  in  which  a  Government  has  felt  unable  to  continue  rela- 
tions with  a  minister  accredited  to  it." 
Hall,  op.  cit.,  p.  316. 

Upon  a  superficial  view  this  reproach  appears  to  be  deserved,  but 
an  impartial  examination  of  the  cases  themselves  will  show  that, 
except  in  one  instance,  the  dismissals  were  wholly  justifiable.  In- 
deed, it  must  be  admitted  that  in  some  of  these  cases  our  Government 
showed  a  forbearance  bordering  upon  pusillanimity. 

The  first  of  these  infortunate  cases  was  that  of  the  Spanish  Min- 
ister Yrujo  in  1804-1806.  After  denouncing  an  act  of  Congress  as 
"an  atrocious  libel "  Yrujo  attempted  (in  1804)  to  corrupt  the  editor 
of  a  newspaper  by  offering  a  pecuniary  consideration  for  opposing 
certain  measures  and  views  of  the  Government  of  the  United  States 
and  advocating  those  of  Spain.  Though  the  Spanish  Government 
had  granted  him  "  permission  "  to  return  to  Spain  in  response  to  a 
request  for  his  recall,  Yrujo  failed  to  take  his  departure,  and  re- 
turned to  Washington  early  in  1806,  where  he  was  officially  informed 
that  his  presence  was  "  dissatisfactory  "  to  the  President.  Thereupon 
he  notified  the  United  States  Government  that  he  intended  to  remain 
in  Washington  as  long  as  it  might  suit  the  "  interests  of  the  king  "^ 
and  his  own  "  personal  convenience,"  and  that  he  remained  in  pos- 
session of  all  his  rights  and  privileges.  He  not  only  communicated 
his  correspondence  with  our  Government  to  his  colleagues  of  the 
diplomatic  corps,  but  he  also  caused  it  to  be  published  in  the  news- 
papers. His  conduct  appears,  however,  to  have  been  approved  hy 
the  Spanish  Government.  Though  virtually  dismissed  early  in  1806 
he  remained  in  the  country  until  late  in  1807.  Together  with  Merry,, 
the  British  Minister,  Yrujo  was  also  implicated  in  the  Burr  con- 
spiracy. 

On  the  Yrujo  Incident,  see  especially  2  Adams,  History  of  the  U.  S.,  voL 
II,  pp.  258-268,  362-373 ;  3  il»(I.,  Ill,  184-180,  194,  209,  236-264 ;  Foster, 
Am.  Diplomacy,  217-220,  225;  *Moore,  Diffest,  IV,  pp.  508-511;  Wharton, 
Digest,  1,  pp.  605  and  698. 
92438—19 3 
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The  second  case  is  that  of  the  British  Minister  Jackson,  in  1809- 
1810,  who  twice  intimated  that  our  Government  had  been  guilty  of 
falsehood  and  duplicity  in  its  negotiations  with  the  British  Gov- 
ernment. He  was  consequently  informed  that  no  further  communi- 
cations from  him  would  be  received,  and  Mr.  Pinkney,  then  United 
States  Minister  in  London,  was  instructed  to  ask  for  his  recall  (Nov. 
23,  1809).  Diplomatic  relations  having  been  suspended  pending 
his  recall,  Mr.  Jackson  was  finally  (March  14,  1810)  directed  to 
return  to  England,  though  Lord  Wellesley  stated  that  his  conduct 
was  not  disapproved  by  the  British  Grovernment. 

In  the  meantime  Mr.  Jackson  had  withdrawn  from  Washington  to 
New  York  and  Boston,  where  he  gave  a  toast  "  so  flagitiously  insolent 
to  the  Government  of  the  United  States  that  Mr.  Madison  was  com- 
pelled to  direct  that  his  recall  should  be  immediately  demanded." 
Anyone  who  will  read  the  amusing  note  published  by  Mr.  Wharton 
in  his  Digest  (1,  pp.  107  ff.,  reprinted  in  Moore,  IV,  pp.  515  ff.)  can 
not  fail  to  be  convinced  that  if  the  administration  of  Mr.  Madison 
is  subject  to  criticism  in  this  matter,  it  is  that  it  was  insufficiently 
vigorous. 

On-  Jackson's  Case,  see  Adams,  History,  V,  96-132,  154-157,  212-219; 
Foster,  Am.  Diplomacy,  220-223;  *Moore,  vol.  IV,  op.  cit.,  511-525; 
*Wliartoii,  1,  pp.  713-723. 

In  1849  Secretary  Clayton  refused  to  hold  any  further  correspond- 
ence with  the  French  Minister  Poussin,  on  the  ground  that  he  had 
used  language  disrespectful  to  our  Government. 
Moore,  op.  cit.,  pp.  531-538. 

In  1856  Secretary  Marcy  announced  to  the  British  Minister,  Mr. 
Grampton,  the  determination  of  the  President  to  "  discontinue  fur- 
ther intercourse  "  with  him  on  the  ground  that  he  had  continued  to 
violate  the  neutrality  laws  of  the  United  States  by  participation  in 
the  recruiting  of  troops  for  the  Crimean  War  after  he  had  been  ad- 
monished not  to  do  so.  His  recall  had  been  refused  by  the  British 
Government  which  placed  a  different  construction  upon  our  neu- 
trality laws  than  maintained  by  the  United  States. 
Aloore,  op.  cit.,  vol.  IV,  pp.  533-535. 

A  more  recent  case  is  that  of  Lord  SachvUle-West,  a  curious 
"breach  of  diplomatic  privilege  and  invasion  of  purely  domestic 
affairs."  During  the  Presidential  campaign  of  1888,  the  British 
Minister  was  made  the  victim  of  a  common  electioneering  trick. 
He  received  a  letter  marked  "  private,"  purporting  to  come  from  a 
naturalized  Anglo-American  residing  in  California,  asking  his  ad- 
vice as  to  the  presidential  candidate  most  likely  to  favor  British 
interests.  In  his  reply  to  this  decoy  letter.  Lord  Sackville  intimated 
that  the  Democratic  Party  was  secretly,  though  not  openly,  friendly 
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to  Great  Britain,  and  he  inclosed  an  extract  from  a  newspaper  in 
which  electors  were  advised  to  vote  for  President  Cleveland. 

The  letter  was  published  a  few  weeks  before  the  election,  and  used 
as  a  campaign  document  against  the  candidate  whom  it  was  in- 
tended to  favor.  The  situation  was  rendered  more  difficult  by 
reason  of  Lord  Sackville's  unsuccessful  attempts  to  explain  matters 
to  American  newspaper  reporters,  in  the  course  of  which  he  accused 
the  administration  of  acting  for  political  effect.  Secretary  Bayard 
promptly  cabled  Mr.  Phelps,  the  United  States  Minister  in  London, 
to  request  his  lordship's  recall  as  speedily  as  possible. 

Lord  Salisbury  properly  declined  to  act  until  he  had  received 
Lord  Sackville's  explanation,  but  suggested  that  dismissal  was  pref- 
erable to  immediate  recall,  as  dismissal  need  not  end  his  diplomatic 
career.  Inasmuch  as  election  day  was  drawing  nigh.  Lord  Sackville 
promptly  received  his  passports. 

The  British  Minister  was  undoubtedly  guilty  of  an  indiscretion, 
but  it  can  not  be  seriously  maintained  that  his  offence  was  of  such 
a  character  as  to  justify  a  dismissal  or  even  a  demand  for  recall. 
Indeed,  the  London  Times  (cited  by  Foster,  Practice  of  Diplomacy, 
p.  189)  scarcely  put  the  case  too  strongly  when  it  said:  "A  more 
ridiculous  spectacle  has  rarely  been  witnessed  in  any  civilized 
country  than  the  flurried  and  unmannerly  haste  with  which  the 
government  of  President  Cleveland  has  endeavored  to  put  a  slight 
on  this  country,  obviously*  for  electioneering  purposes,  before  Her 
Majesty's  ministers  could  deal,  one  way  or  the  other,  with  the  alleged 
indiscretion  of  the  British  representative  at  Washington.*' 

However,  the  case  has  its  extenuating  circumstances.  Perhaps 
the  very  absurdity  or  humor  of  the  situation  prevented  too  great 
resentment  on  the  part  of  the  English.  They  knew  that  the  Irish 
vote  was  not  to  be  trifled  with. 

On  the  Sackville  Incident,  see  Calvo,  VI,  c.  258 ;  *  Foster,  Practice  of 
Diplomacy,  pp.  187-189;  Hall  (6th  ed.),  pp.  300-301  n. ;  I,  Halleck  (3d 
ed.),  1,  367f. ;  Lawrence  (3d  ed.),  c.  146;  *  Moore,  IV,  Digest,  pp.  536-548; 
Wheaton  (Atlay's  ed.),  c.  225d. 

XI.  RESIDENCE  AT  CAPITAL. 

"It  is  the  duty  of  a  foreign  minister  to  reside  at  the  capital  of 
the  country  to  which  he  is  accredited.  The  secretary  of  state  has 
in  more  than  one  instance  had  occasion  to  bring  this  rule  to  the 
attention  of  foreign  diplomats  who  have  been  inclined  to  fix  their 
residence  at  New  York  or  some  other  city. ,  The  Printed  Instructions 
remind  American  ministers  of  this  rule,  but  do  not  require  them  to 
remain  continuously  at  the  seat  of  government,  especially  when  the 
heads  of  government  absent  themselves.    During  such  interval  or 
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vacation,  it  is  sufficient  if  the  minister  esta;blislies  himself  at  some 
convenient  place  within  the  country,  and  the  office  of  the  legation:is 
kept  open  for  business.  Under  such  circumstances  a  minister  is 
understood  to  be  at  his  post.  A  century  and  more  ago  it  was  quite 
the  practice  in  Europe  for  the  diplomatic  corps  to  follow  the  court 
when  it  changed  its  residence  on  vacation  or  otherwise.  Mr.  Jay^ 
when  minister  to  Madrid,  reported  to  the  Continental  Congress 
that  his  expenses  were  much  increased  from  his  duty  of  '  following 
the  court.' " 

Poster,  op.  cit.,  pp.  122-123. 
"  If  the  President  has,  in  one  or  two  instances,  acquiesced  in  the 
residence  of  foreign  ministers  in  a  distant  city  of  the  Union,  it  has 
been  because  they  have  but  little  business  to  transact  with  this 
government,  and  because  their  residence  there  has  given  rise  to  no 
complaint  or  breach  of  >  privileges  on  the  one  hand  or  of  personal 
injury  to  American  citizens  on  the  other." 

Mr.  Clay,  Sec.  of  State,  to  Chev.  de  Tacon,  Dec.  10,  1828,  MS.  Notes  to. 
For.  Legs.,  IV,  98.    Cited  from  Moore,  Digest,  IV,  p.  563. 

"  In  July,  1893,  the  minister  of  foreign  affairs  of  Nicaragua,  in 
consequence  of  the  bombardment  of  Managua,  the  capital  of  the 
country,  by  revolutionists,  on  the  same  day  wrote  to  the  American 
minister  urging  him  to  take  up  his  temporary  residence  at  Granada, 
where  the  legation  would  be  safe  from  such  dangers.  The  minister- 
replied  that  his  official  duty  seemed  to  require  his  presence  during 
the  existing  troubles  at  the  seat  of  the  American  legation,  in  the 
capital  of  the  country,  at  the  same  time  intimating  that  the  govern- 
ment seemed  to  be  able  to  protect  the  city.  This  reply  was  com- 
mended by  the  Department  of  State,  which  said :  '  The  first  test  of 
an  organized  government  being  its  ability  to  maintain  public  order 
at  the  seat  of  its  capital,  your  intimation  that  your  post  of  duty 
is  at  Managua  was  timely  and  proper.' " 

Mr.  Adee,  Acting  Sec.  of  State,  to  Mr.  Baker,  Min.  at  Nicaragua, 
Sept.  7,  1893,  For.  Rel.,  1893,  213.  See  Mr.  Baker's  despatch,  id.,  205. 
Cited  from  Moore,  op.  dt.,  p.  564. 

"The  Department  of  State  does  not  regard  sec.  1742,  Revised 
Statutes,  forbidding  diplomatic  officers  to  be  absent  from  their  posts 
beyond  a  certain  time,  as  requiring  them  to  reside  throughout  the 
year  at  the  seat  of  government.  There  are  long  periods  in  every 
year  when,  by  reason  of  the  departure  of  the  principal  members  of 
the  government  from  the  capital  or  of  other  causes,  the  public  in- 
terests will  not  suffer  in  consequence  of  the  temporary  residence  of 
a  minister  at  some  other  place.  In  such  case,  however,  the  office  of 
the  mission  is  to  be  opened  as  usual  for  the  transaction  of  business 
by  a  secretary  thereof,  and  the  diplomatic  representative  is  expected 


DIPLOMATIC   AGENTS  AND  IMMUNITIES.  35 

to  fix  his  residence  at  some  point  within  the  territories  of  the  power 
to  which  he  is  accredited,  from  which  he  can  visit  the  office  without 
delay  and  can  be  reached  by  telegraph;  and  he  must  report  to  the 
Department  of  State  where  he  thus  established  himself,  the  day  of  his 
departure  from  the  seat  of  government,  and  the  day  of  his  return 
thereto.  With  this  exception,  a  diplomatic  representative  will  be 
regarded  as  at  his  post  only  when  he  is  at  the  seat  of  government. 

Inst,  to  Dip.   (1897),  sec.  266;  see,  also,  sec.  267.     Cited  from  Moore, 
op.  cit.,  vol.  IV,  p.  564. 

XII.  SOCIAL  INTERCOURSE. 

"  The  first  care  of  an  envoy  in  his  relation  to  his  mission  is  to  make 
himself  persona  grata  at  the  foreign  office,  and  at  the  court  or  in 
government  circles.  While  a  self-respecting  minister  will  never  play 
the  part  of  a  toady,,  he  should  strive  to  make  himself  personally 
popular  by  studying  the  amenities  of  official  and  social  intercourse, 
and  by  conformity  to  all  innocent  local  customs,  sentiments,  and  even 
prejudices.  It  is  in  these  relations  that  the  importance  is  seen  of 
sending  abroad  not  only  men  of  ability  but  of  gentlemanly  accom- 
plishments. A  boor  in  manners,  or  one  disagreeable  instead  of 
affable  in  his  demeanor,  can  hardly  expect  to  make  himself  popular 
in  social  circles,  or  even  to  be  very  successful  in  th-e  dispatch  of  the 
business  of  his  country." 

Foster,  op.  cit.,  pp.  104—105. 

"FoUowiiig  his  reception,  the  American  envoy  has  a  round  of 
official  visits  to  make.  If  accredited  to  a  royal  court,  there  are  usually 
certain  presentations  to  be  made  to  the  heir  apparent  and  other  mem- 
bers of  the  royal  family,  and  these  are  arranged  through  the  master 
of  ceremonies.  This  official  also  furnishes  him  a  list  of  the  higher 
members  of  the  government  upon  whom  the  envoy  is  expected  to 
make  the  first  call.  He  likewise  makes  the  first  call  upon  his  col- 
leagues of  the  diplomatic  corps.  If  of  the  grade  of  minister,  he 
can  not  call  upon  the  ambassadors  except  by  appointment,  which  is 
usually  made  upon  written  application.  Even  a  new  ambassador 
has  a  certain  formality  to  observe,  which  is  not  very  clearly  defined, 
as  was  shown  in  the  case  of  the  newly  created  ambassador  of  Mexico, 
whose  ambassadorial  colleagues  declined  to  accept  an  invitation  to 
his  embassy  because  of  the  .omission  of  some  not  very  well  under- 
stood formality;  although  it  is  possible  they  took  that  method  of 
exhibiting  their  displeasure  at  the  creation  of  an  embassy  by  Mexico, 
it  being  felt  by  them  that  ambassadorial  distinction  should  be  re- 
served for  the  Great  Powers  of  Europe." 
Foster,  op.  cit.,  pp.  71-72. 
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"  Next  in  impprtance  to  a  good  standing  at  the  foreign  office  is  the 
establishment  by  the  envoy  of  friendly  social  relations  with  official 
and  private  circles.  Personal  acquaintance  with  influential  people 
in  governmental  and  political  life  is  often  helpful  in  advancing  busi- 
ness of  the  legation,  and  in  enabling  the  minister  to  ascertain  and 
communicate  to  the  home  government  the  true  spirit  and  policy  of 
the  nation.  None  of  our  American  diplomats  have  understood  better 
or  practiced  more  assiduously  this  duty  than  Franklin,  who  became 
the  favorite  guest  of  public  and  private  entertainments,  and  was  by 
no  means  neglectful  of  hospitality  on  his  part.  I  do  not  go  to  the 
length  of  Palmerston,  in  his  declaration  that  dining  is  the  life  and 
soul  of  diplomacy,  but  it  plays  no  insignificant  part  in  the  career  of 
the  successful  minister.  It  is,  therefore,  apparent  that  the  establish- 
ment which  an  envoy  maintains,  or  his  manner  of  living,  is  an  im- 
portant matter  for  him." 
Foster,  op.  cit.,  p.  115. 

"  In  the  intercourse  between  the  Secretaries  and  Attorney  General 
of  this  government  and  the  ministers  of  foreign  powers  the  period 
of  the  arrival  of  either  at  the  seat  of  government  is  not  considered. 
The  first  visit  is  expected  from  the  foreign  ministers.  This  rule,  it  is 
believed,  is  invariably  observed  by  the  governments  of  Europe,  and 
seems  to  grow  out  of  the^  mission  itself.  It  is  proper  that  the  minis- 
ter sent  on  a  foreign  mission  should  make  himself  known  to  the  gov- 
ernment to  which  he  is  addressed,  and  that  he  should  extend  his  visit 
,  to  all  the  chief  officers  of  that  government.  It  is  equally  correct,  on 
any  change  in  the  members  of  the  administration,  that  the  first  visit 
should  be  paid  to  those  who  may  be  brought  into  power.  The  inter- 
course must  be  opened,  and  that  ought  to  be  commenced  by  the  for- 
eign minister,  the  principle  being  the  same  between  these  parties  as 
between  the  government  and  the  foreign  ministers  on  their  first  ar- 
rival in  the  country.  The  rule  which  prevails  between  persons  in 
private  life  is  not  applicable  to  this  case.  This  latter  rule  varies  in 
different  places,  and  is  founded  on  no  fixed  principle." 

Mr.  Monroe,  Sec.  of  State,  to  Mr.  de  DaschkofC,  Mar.  9,  1813,  MS.  Notes 
to  For.  Legs.  II,  3.    Cited  from  Moore,  op.  cit.,  vol.  IV,  pp.  743-744. 

"  Ceremonial  and  sociar duties  take  up  a  large  part  of  a  minister's 
time ;  but  those  who  have  been  noted  as  our  best  and  ablest  representa- 
tives have  always  been  most  punctilious  in  their  performance.  No 
one  has  ever  served  us  better  than  Mr.  John  Quincy  Adams ;  and  yet 
we  may  see  from  his  'Diary'  that  night  after  night  he  went  into 
society,  danced,  played  cards,  talked,  and  ingratiated  himself  with 
the  people  about  him.  In  spite  of  certain  peculiarities  derived  from 
his  Puritan  ancestry,  peculiarities  which  were  sometimes  disagreeable 
when  they  showed  themselves,  Mr.  Adams  was  a  man  not  only  fond 
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of  society,  but  very  popular  in  society,  and,  in  a  word,  combined  the 
most  useful  external  diplomatic  qualities  with  those  of  intellect, 
study,  and  experience." 

Schuyler,  American  Diplomacy,  151.    Cited  from  Moore,  op.  cit.,  vol.  IV, 
p.  761. 

XIII.  INTERFERENCE  IN  POLITICS. 

Interference  in  domestic  politics  on  the  part  of  a  public  minister 
can  not  be  too  severely  reprobated.  If  it  amounts  to  intervention 
in  the  internal  affairs  of  another  state,  it  constitutes  a  violation  of 
one  of  the  most  fundamental  principles  of  international  law,  namely, 
that  of  sovereignty.  The  following  instances  of  breach  of  these  prin- 
ciples are  particularly  interesting: 

1.  THE  CASE  or  GOlfVERNEtTR  .'MOKRIS. 

"  The  alleged  course  of  Gouvemeur  Morris  when  in  France  in  ren- 
dering advice  and  support  to  the  reactionary  party  was  the  cause  of 
much  embarrassment  to  President  Washington. 

"  He  [the  President]  said  he  considered  the  extracts  from  Ternant 
very  serious,  in  short  as  decisive ;  that  he  saw  that  Gouvemeur  Mor- 
ris could  be  no  longer  continued  there  consistent  with  the  public 
good;  that  the  moment  was  critical  in  our  favor  and  ought  not  to 
be  lost;  that  he  was  extremely  at  a  loss  what  arrangement  to  make. 
I  asked  him  whether  Gouvemeur  Morris  and  Pinckney  might  not 
change  places.  He  said  that  '  would  be  a  sort  of  remedy,  but  not  a 
radical  one;  that  if  the  French  ministry  conceived  Gouvemeur  Mor- 
ris to  be  hostile  to  them ;  if  they  would  be  jealous  merely  on  his  pro- 
posing to  visit  London,  they  would  never  be  satisfied  with  us  at  plac- 
ing him  at  London  permanently.' " 

Cited  from  Moore,  op.  cit.,  vol.  IV,  pp.  572-573. 

"January  12, 1792,  Washington  appointed  Gouvemeur  Morris  min- 
ister plenipotentiary  to  France.  The  appointment  was  made  by 
Washington  not  without  misgivings,  for  while  entertaining  absolute 
confidence  in  Morris's  integrity,  he  recognized,  in  the  opposition 
which  the  nomination  excited  in  the  Senate,  the  fact  that  the  posses- 
sion of  a  '  lively  and  brilliant  imagination '  and  a  '  gift  of  ridicule ' 
would  require  of  Morris  in  the  delicate  situation  in  which  he  was 
placed  the  exercise  of  unusual  caution.  There  was,  however,  an- 
other ground  of  opposition  to  Morris's  appointment.  '  It  was  urged,' 
said  Washington,  in  an  admonitory  letter,  '  that  in  France  you  were 
considered  as  a  favorer  of  the  aristocracy  and  unfriendly  to  its-  revo- 
lution.' In  what  sense  this  was  true  no  one  understood  better  than 
Washington,  with  whom  Morris  had  for  three  years  been  in  corre- 
spondence in  regard  to  events  in  France.    In  his  own  country  Morris 
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had  been  a  supporter  of  the  revolution,  a  member  of  the  Continental 
Congress,  assistant  to  Eobert  Morris  in  the  management  of  the  pub- 
lic finances,  a  member  of  the  Constitutional  Convention  of  1787.  To 
mental  gifts  of  a  high  order  he  united  a  capacity  for  public  business. 
In  his  views  of  government  he  belonged  to  the  same  school  as  Wash- 
ington. He  regarded  the  maintenance  of  a  just  public  authority 
not  as  a  menace  to  liberty  but  as  its  essential  safeguard.  In  the 
first  stages  of  the  French  Eevolution  he  could  see  '  every  reason  to 
"wish  that  the  patriots  may  be  successful,'  though  he  apprehended 
that  the  '  crumbling  matter '  on  which  the  edifice  of  freedom  was 
to  be  erected  would,  when  exposed  to  the  air,  '  fall  and  crush  the 
builders.'  He  instinctively  recoiled  from  the  excesses  that  were  com- 
mitted when  his  apprehensions  came  to  be  fulfilled.  Before  he  be- 
came minister  of  the  United  States  he  offered  his  counsel  to  Louis 
XVI.,  He  afterward  sought  to  effect  that  monarch's  escape ;  and  hav- 
ing witnesses  the  execution  both  of  the  King  and  the  Queen  and  the 
destruction  of  all  public  authority,  he  prophesied  that,  whatever 
might  be  the  lot  of  France  in  remote  futurity,  she  must  soon  come, 
probably  through  the  medium  of  a  triumvirate  or  other  small  body 
of  men,  to  be  '  governed  by  a  single  despot.' 

"  In  a  letter  to  Washington  of  February  14,  1793,  Morris  said :  '  I 
"will  not  speak  of  my  own  situation ;  you  will  judge  that  it  is  far  from 
pleasant.  I  could  be  popular,  but  that  would  be  wrong.  The  differ- 
ent parties  pass  away  like  the  shadows  in  a  magic  lantern,  and  .to  be 
well  with  any  one  of  them  would  in  a  very  short  period  become  the 
cause  of  unquenchable  hatred  with  the  others.'  With  the  progress  of 
events  Morris's  situation  did  not  become  more  agreeable,  and  at  length 
he  purchased  a  residence  at  Saintport,  about  thirty  miles  from  Paris 
where  he  remained  till  his  recall,  payi];ig  such  visits  to  Paris  as  the 
duties  of  his  office  rendered  necessary.  The  authorities  of  the  Re- 
public, to  whom  he  had  never  been  personally  grateful,  took  ad- 
vantage of  the  request  for  Genet's  recall  to  ask  for  his  withdrawal. 
Under  the  circumstances  this  act  of  reciprocity  was  u.ngrudgingly 
conceded,  although  Washington  did  not  fail  to  assure  Morris  that 
his  confidence  in  and  friendship  and  regard  for  him  remained 
undiminished." 

Moore,  op.  cit.,  vol.  I^'',  pp.  488^90. 

For  a  f  ujler  discussion  of  the  situation'  in  France  and  Morris's  relation 
to  the  revolution,  see  Moore,  Inf.  ArMtratioiis,  pp.  4401-4414. 

"  During  the  two  or  three  years  previous  to  his  appointment  in 
which  he  had  resided  in  Paris,  he  [Morris]  had  identified  himself, 
as  completely  as  it  was  possible  for  a  stranger,  with  the  King's 
friends.  He  expressed  openly  his  conviction  that  the  new  consti- 
tution was  a  failure;  and,  through  those  connected  with  the  court, 
had  submitted  to  his  Marjesty  the  draft  of  an  address  to  be  made 
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^'hen  accepting  the  constitution.  *  *  *  Accompanying  this 
strange  paper  was  a  still  stranger  memoir.  *  *  *  Speaking  of 
the  King  in  the  third  person,  Mr.  Morris  says:  '  But  it  is  important 
for  him  to  show  that  he  has  acted  consistently.  And  yet  this  should 
be  accomplished  in  such  a  manner  as  to  produce  the  effect,  without 
appearing  to  intend  it,  because  such  appearance  would  place  him  in 
the  situation  of  one  who  defends  himself  before  his  judges;  and  a 
lying  should  Tiever  forget  that  he  is  accountable  only  to  God? 
*  *  *  Anyone  holding  such  opinions,  and  so  connected,  could  be 
of  no  possible  service  either  to  France  or  the  United  States,  in  a 
diplomatic  capacity,  at  that  time.  But  Mr.  Morris's  interference  did 
not  end  when  his  public  character  began.  As  minister  of  the  United 
States  he  contrived,  and  very  nearly  accomplished,  the  escape  of 
Louis  XYI  from  Paris.  He  became  that  monarch's  agent,  bjr  re- 
ceiving and  disbursing  a  large  amount  of  monej" ;  and  the  unexpected 
balance  of  that  fund  he  preserved  and  accounted  for,  after  the  ter- 
mination of  his  mission.  While  it  is  impossible  not  to  sympathize 
.with  Mr.  Morris's  righteous  indignation  at  the  horrors  with  which 
he  was  surrounded,  while  every  instinct  of  common  humanity  would 
rejoice  at  the  success  of  his  earnest  endeavor,  it  is  impossible  to 
justify  his  conduct  as  the  diplomatic  representative  of  the  United 
States." 

Trescot.  Ainericfin   Diplomatic  Historii,  131-135.     Cited   from  Moore, 
op.  cit.,  vol.  IV,  p.  490. 

2.    THE   BULWER   INCIDEXT. 

"  In  the  spring  of  1848  Spain,  which  was  then  under  the  reactionary 
government  of  Narvaez,  was  greatly  agitated  by  revolutionary  in- 
fection from  France.  That  Queen  Isabella  occupied  the  throne  was 
principally  due  to  England;  English  assistance  had  been  given  on 
the  condition  of  constitutional  government ;  and  England  was  bound 
to  a  certain  extent  by  treaty  to  support  the  existing  regime.  In 
tliese  circumstances  Lord  Palmerston,  the  Secretary  for  Foreign  Af- 
fairs, thought  it  opportune  to  warn  the  Spanish  Government  through 
Mr.  Bulwer,  British  minister  at  Madrid,  of  what  he  conceived  to  be 
the  danger  of  the  course  Avhich  the  government  was  taking.  The 
warning  was  violently  resented,  and  the  Spanish  administration  seem 
to  have  determined  to  rid  themselves  of  Mr.  Bulwer,  whose  views 
they  knew  to  be  in  full  accordance  with  those  of  his  own  govern- 
ment. Shortly  afterwards  his  passports  were  sent  him  with  an  in- 
timation that  he  must  quit  Madrid  within  forty-eight  hours.  The 
reason  assigned  for  his  dismissal  was  that  he  had  mixed  himself  up 
with  the  party  opposed  to  the  existing  order  of  things,  and  that  he 
was  guilty  of  complicity  in  actual  revolt.    As  the  Spanish  Govern- 
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ment  was  unable  to  offer,  and  in  fact  did  not  seriously  attempt  to 
offer,  any  justification  of  their  charges.  Lord  Palmerston  responded 
by  dismissing  the  Spanish  ministeiT  in  London." 
Hall,  op.  cit.,  pp.  316-317. 

"Acting  upon  the  instructions  of  Lord  Palmerston,  he  warned  the 
Spanish  Government  of  the  danger  of  the  course  it  was  taking  in 
not  pursuing  a  sufficiently  liberal  policy,  and  recommended  the  adop- 
tion of  a  legal  and  constitutional  course  of  government.  To  this  in- 
terference in  its  domestic  affairs,  Spain  replied  by  sending  Mr.  Bul- 
wer  his  passports  with  an  intimation  that  he  must  leave  Madrid 
within  forty-eight  hours. 

"  This  case  is  particularly  important  because  Lord  Palmerston, 
though  clearly  wrong  in  applying  them  in  this  case,  laid  down  the 
correct  principles  governing  the  conditions  under  which  a  demand 
for  the  recall  of  a  public  minister  should  be  complied  with.  They 
are  thus  summarized  by  Lord  Salisbury : 

'"It  is,  of  course,  open  to  any  government,  on  its  own. responsi- 
bility, suddenly  to  terminate  its  diplomatic  relations  with  any  other 
State,  or  with  any  particular  minister'  of  any  other  State.  But  it 
has  no  claim  to  demand  that  the  other  State  shall  make  itself  the 
instrument  of  that  proceeding,  or  concur  in  it,  unless  that  State  is 
satisfied  by  reasons,  duly  produced,  of  the  justice  of  the  grounds 
on  which  the  demand  is  made.  (Moore,  IV,  p.  538.)  The  reply  of 
Secretary  Bayard  to  this  argument  (pp.  539  ff.)  is  unconvincing. 
He  is  misled  on  this  point  by  the  "  high  authority  "  of  Calvo.'  " 
Hershey,  op.  cit.,  p.  285  n. 

On  the  Bulwer  Incident,   see  also  Calvo,   III,  par.  1515.     For  other 
cases  of  Interference  in  Politics,  see  supra,  Dismissal  of  Ministers. 

XIV.  RELATIONS  WITH  THE  LEGISLATURE  AND 
EXECUTIVE. 

The  public  minister  should  ordinarily  direct  his  communications  to 
the  foreign  minister  or  department  of  state  of  the  country  to  which 
he  is  accredited.  He  should  have  no  direct  or  official  relations  with 
the  legislatorsj  nor  should  he  attempt  to  influence  the  nation  or 
people  at  large  on  matters  political,  either  through  the  press  or  by 
means  of  public  address. 

"The  question  of  the  right  of  a  foreign  minister  to  criticise  or 
comment  on  legislation  pending  in  Congress  in  his  communications 
to  the  secretary  of  state  was  made  the  subject  of  discussion,  recently 
in  Congress.  The  Chinese  minister  sent  a  note  to  Secretary  of  State 
Hay  in  1902,  in  which  he  took  exception  to  the  proposed  legislation 
respecting  Chinese  immigration,  basing  his  action  upon  a  provision 
of  the  treaty  of  1880  which  contemplated  representations  of  a  diplo- 
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matic  character  respecting  Congressional  legislation.  Secretary  Hay 
sent  a  copy  of  the  minister's  note  to  both  houses  of  Congress.  In  the 
debate  on  the  measure  the  attention  of  the  Senate  was  called  to  the 
Chinese  minister's  note  as  a  breach  of  the  rule  which  forbids  diplo- 
matic discussion  of  pending  legislation,  but  the  prevailing  senti- 
ment seemed  to  be  that  the  provision  of  the  treaty  justified  the 
minister's  conduct." 

Foster,  op.  cit.,  p.  111. 

"Minutes  of  a  conversation  between  Mr.  Jeflferson,  Secretary  of 
State,  and  M.  Genet:  «  Jm.T  10,  1793. 

"  *  *  *  He  asked  if  they  [Congress]  were  not  the  sovereign. 
I  told  him  no,  they  were  sovereign  in  making  laws  only,  the  executive 
was  sovereign  in  executing  them,  and  the  judiciary  in  construing 
them  where  they  related  to  their  department.  '  But,'  said  he, '  at  least, 
congress  are  bound  to  see  tha,t  the  treaties  are  observed.'  I  told  him 
no;  there  were  very  few  cases,  indeed,  arising  out  of  treaties,  which 
they  could  take  notice  of;, that  the  President  is  to  see  that  treaties 
are  observed.  '  If  he  decides  against  the  treaty,  to  whom  is  a  nation 
to  appeal?'  I  told  him  the  Constitution  had  made  the  President  the 
last  appeal.  He  made  me  a  bow,  and  said,  that,  indeed,  he  would  not 
make  me  his  compliments  on  such  a  Constitution,  expressed  the 
utmost  astonishment  at  it,  and  seemed  never  before  to  have  had  such 
an  idea. 

"  He  was  now  come  into  perfect  good  humor  and  coolness,  in  which 
state  he  may  with  the  greatest  freedom  be  spoken  with.  I  observed 
to  him  the  impropriety  of  his  conduct  in  persevering  in  measures 
contrary  to  the  will  of  the  government,  and  that  too,  within  its 
limits,  wherein  unquestionably  they  had  a  right  to  be  obeyed.  '  But,' 
said  he,  '  I  have  a  right  to  expound  the  treaty  on  our  side.'  '  Cer- 
tainly,' said  I,  'each  party  has  an  equal  right  to  expound  their 
treaties.  You,  as  the  agent  of  your  nation,  have  a  right  to  bring 
forward  your  exposition,  to  support  it  by  reasons,  to  insist  on  it,  to 
be  answered  with  the  reasons  for  our  exposition  where  it  is  contrary ; 
but  when,  after  hearing  and  considering  your  reasons,  the  highest 
authority  in  the  nation  has  decided,  it  is  your  duty  to  say  you  think 
the  decision  wrong,  that  you  can  not  take  upon  yourself  to  admit  it, 
and  will  represent  it  to  your  goverimient  to  do  as  they  think  proper ; 
but,  in  the  meantime,  you  ought  to  acquiesce  in  it,  and  to  do  nothing 
within  our  limits  contrary  to  it.' " 

10  Washington's  Writings,  536,  537.    Cited  from  Moore,  op.  cit,,  vol.  TV, 
pp.  680-81. 

"December  20,  1793,  the  French  minister  at  Philadelphia  com- 
municated to  the  Department  of  State  translations  of  the  instructions 
given  him  by  the  executive  council  of  France,  in  order  that  they 
might  be  distributed  among  the  members  of  Congij-ess,  and,  besides 
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requesting  that  the  President  would  lay  them  officially  before  both 
Houses,  proposed  to  transmit  subsequently  other  papers  to  be  laid 
before  Congress  in  like  manner.  Mr.  Jefferson,  after  consulting  the 
President,  informed  the  minister  that  his  functions  as  the  represen- 
tative of  a  foreign  nation  were  confined  to  the  transaction  of  the  af- 
fairs of  his  nation  with  the  executive  of  the  United  States;  that  the 
communications  which  were  to  pass  between  the  executive  and  legisla- 
tive branches  could  not  be  a  subject  for  his  '  interference ' ;  and  that 
the  President '  must  be  left  to  judge  for  himself  what  matters  his  duty 
or  the  public  good  may  require  him  to  propose  to  the  deliberations 
of  Congress.' " 

Mr.  Jefferson,  Sec.  of  State,  to  the  French  min.,  Dec.  31,  1793,  5  MS. 
Dom.  Let.  .412.    Cited  from  Moore,  op.  dt.,  vol.  IV.,  p.  683. 

"A  foreign  minister  has  a  right  to  remonstrate  wit/i  the  Executive 
to  whom  he  is  accredited  upon  any  of  those  measures  affecting  his 
country.  But  it  will  ever  be  denied  as  a  right  of  a  foreign  minister 
that  he  should  endeavor,  by  an  address  to  the  people,  oral  or  written, 
to  forestall  a  depending  measure,  or  to  defeat  one  which  has  been 
decided." 

Mr.  Randolph,  Sec.  of  State,  to  M.  Fauchet,  French  min.,  June  13,  1795, 
8  MS.  Dom.  Let.  262. 

That  it  is  an  impropriety  for  foreign  ministers  to  publish  criticisms  on 
the  government  to  which  they  are  accredited,  see  1  J.  Q.  Adams,  Memoirs, 
410.    Cited  from  Moore,  op.  cii.,  vol.  IV,  p.  681. 

"A  foreign  minister  here  is  to  cotrespond  with  the  Secretary  of 
State  on  matters  which  interest  his  nation,  and  ought  not  to  be  per- 
mitted to  resort  to  the  press.  He  has  no  authority  to  communicate  his 
sentiments  to  the  people  by  publications,  either  in  manuscript  or  in 
print,  and  any  attempt  to  do  so  is  contempt  of  this  government.  His 
intercourse  is  to  be  with  the  Executive  of  the  United  States  only, 
upon  matters  that  concern  his  mission  or  trust." 

Lee,  At.  Gen.,  1797, 1  op.,  74.    Cited  from  Moore,  op.  cit.,  vol.  IV,  p.  682. 

"The  Chevalier  Correa  de  Serra,  having  published  in  the  ^Va- 
tional  IntelUffencer,  of  Washington,  a  notification  of  the  blockade 
of  Pernambuco  and  the  adjacent  coast,  he  was  informed  by  the 
Department  of  State  that  settled  and  approved  usage  required  that 
whatever  communication  he  had  to  make  relative  to  the  alleged 
blockade  should  have  been  made,  if  at  all,  to  the  government  of  the 
United  States,  and  not  promulgated  without  its  knowledge  through 
the  medium  of  newspapers.  It  was  obvious,  said  the  Department 
of  State,  that  if  the  minister  of  a  foreign  power  could  pass  by  the 
government  and  address  himself  to  the  country  in  such  a  case  as  the 
present,  he  might  do  it  in  any  other." 

Mr.  Rush,  Sec.  of  State,  to  the  Ohev.  Correa  de  Serra,  Portuguese 
charge.  May  28,  1817,  MS.  Notes  to  For.  Legs.,  II,  229.  Cited  from  Moore, 
op.  cit.,  vol.  IV,  p.  682. 


DIPLOMATIC   AGENTS  AND  IMMUNITIES.  43 

"A  foreign  minister  accredited  to  the  United  States  has  no  right 
to  ask  explanations  from  the  President  concerning  the  debates  or  pro- 
ceedings of  Congress,  or  any  message  which  he  may  transmit  to  either 
House  in  the  exercise  of  his  constitutional  power  and  duty.  In  a 
note  to  M.  de  la  Rosa,  minister  of  Mexico,  from  Mr.  Buchanan,  Sec- 
retary of  State,  February  15,  1849,  it  is  said :  '  So  far  as  regards  the 
debates  or  proceedings  of  Congress,  this  is  the  first  occasion  on  which 
it  has  become  necessary  to  address  the  representative  of  any  foreign 
government.  Not  so  in  relation  to  the  messages  of  the  President  to 
Congress.  Mr.  Castillo,  one  of  your  predecessors,  in  a  note  of  the 
11th  of  December,  1835,  to  Mr.  Forsyth,  the  Secretary  of  State,  called 
upon  him  for  an  explanation  of  the  meaning  of  a  paragraph  relating 
to  Mexico  contained  in  President  Jackson's  annual  message  to  Con- 
gress of  December,  1835.  Mr.  Forsyth,  in  his  answer  of  16th  Decem- 
ber, 1835-,  told  Mr.  Castillo  that '  remarks  made  by  the  President  in  a 
message  to  Congress  are  not  deemed  a  proper  subject  upon  which  to 
enter  into  explanation  with  the  representative  of  a  foreign  govern- 
ment.' Mr.  Livingston,  then  our  minister  to  France,  on  the  13th  of 
January,  1835,  informed  the  French  minister  of  foreign  affairs  that 
in  the  message  of  President  Jackson  to  Congress,  of  the  previous 
December,  '  there  was  nothing  addressed  to  the  French  nation,'  and 
he  likened  it  very  properly  '  to  a  proceeding  well  known  in  the 
French  law — a  family  council,  in  which  their  concerns  and  interests 
are  discussed,  but  of  which  in  our  case  the  debates  were  necessarily 
public' " 

Annual  message  of  the  President,  dc,  1849-50,  part  1,  p.  71. 

"  Mr.  Webster,  Secretary  of  State,  wrote  to  the  same  Mexican 
minister,  February  21, 1851 :  '  The  undersigned  flattered  himself  that 
after  the  expression  of  the  sentiments  of  the  Government  contained 
in  the  note  of  Mr.  Buchanan  to  M.  de  la  Rosa,  of  15th  February, 
1849,  M.  de  la  Rosa  would  have  abstained  from  making  a  message 
of  the  President  to  either  House  of  Congress  a  subject  of  diplomatic 
representation.' " 

Lawrence's  Wheaton  (ed.  1863),  385. 

"  The  President's  annual  message  is  a  communication  from  the 
executive  to  the  legislative  branch  of  the  Government,  an  internal 
transaction,  with  which  it  is  not  deemed  proper  or  respectful  for 
foreign  powers  or  their  representatives  to  interfere,  or  even  to  resort 
to  it  as  the  basis  of  a  diplomatic  correspondence.  It  is  not  a  docu- 
ment addressed  to  foreign  governments." 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Herran,  Colombian  min.,  Dec.  22,  1856, 
MS.  Notes  to  Colombia,  VI,  57.    Cited  from  Moore,  op.  cit.,  vol.  IV,  p.  685. 

"  It  has  always  been  regarded  as  ina,dvisable  for  a  diplomatic  agent 
accredited  to  this  Government  to  appeal  to  the  public  through  the 
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press  over  his  own  signature.  *  *  *  jf  the  Argentine  legation 
should  have  cause  of  complaint  against  this  government  or  any  per- 
son in  its  service,  this  Department  and  not  the  public  may  most  prop- 
erly be  addressed  upon  the  subject." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Garcia,  Argentine  mln.,  Nov.  5,  1869, 

MS.  Notes  to  Argentine  Leg.,  VI,  78.    Cited  from  Moore,  op.  cit.,  vol.  IV, 

p.  687. 

XV.  INVIOLABILITY  OF  DIPLOMATIC  CORRESPONDENCE. 

"  In  May,  1795,  complaint  was  made  to  the  British  minister  that 
three  letters  addressed  to  the  Secretary  of  State  of  the  United  States 
by  Mr.  Monroe,  American  minister  at  Paris,  which  were  on  board  a 
vessel  that  had  been  carried  as  a  prize  into  Halifax,  were  opened,  in 
the  admiralty  court  there  by  the  attorney  general,  although  they  bore 
the  American  minister's  oflScial  seal.  Confidence  was  expressed  that 
.such  an  '  outrage '  would  be  discountenanced  and  that  the  letters 
would  be  restored  to  the  Department  of  State  with  information 
whether  copies  had  been  taken  of  them. 

Mr.  Randolph,  Sec.  of  State,  to  Mr.  Hammond,  British  min..  May  21, 
1795,  8  MS.  Dom.  Let.  200.    Cited  from  Moore,  op.  cit.,  vol.  IV,  p.  710. 

"  I  heartily  reprobate  the  outrage  on  the  British  government,  in 
violating  [by  a  privateer]  the  seals  of  its  accredited  minister  to  the 
United  States,  and  am  desirous  of  taking  such  notice  of  it,  as  the, 
respect  we  owe,  not  only  to  the  government  of  Great  Britain  but  to 
-ourselves,  demand.  I  pray  you,  therefore,  to  refer  this  business  to 
the  attorney  of  the  district,  in  the  absence  of  the  Attorney  General, 
with  instructions  to  make  a  diligent  inquiry,  and  strictly  to  prosecute 
the  persons  he  may  find  guilty  of  any  breach  of  the  law  of  nations  or 
iihe  land." 

Mr.  J.  Adams,  President,  to  Mr.  Pickering,  Sec.  of  State,  July  20,  1799, 
8  John  Adams'  Works,  668.  See  id.,  658.  Cited  from  Moore,  op.  dt., 
vol.  IV,  p.  711. 

"  On  general  principles,  however,  a  government  may  be  said  to 
have  a  clear  right  to  send  its  conimunications  to  its  diplomatic  agents 
in  foreign  countries,  and  its  legation  in  one  country  to  those  in 
another  by  means  of  couriers,  which  communications  should  be  in- 
violable by  the  authorities  of  the  country  through  which  they  may 
pass.  If  the  courier  should  be,  as  he  ought  to  be,  provided  with  a 
passport  attesting  his  oiEcial  character,  and  the  dispatches  of  which 
he  is  the  bearer  are  in  his  luggage,  his  affirmation  to  that  effect  ought, 
it  seems  to  me,  to  exempt  the  latter  from  search,  unless  its  bulk  or 
other'  circumstances  afford  reasonable  ground  for  suspicion  that 
the  courier  has  abused  his  official  position  for  the  purpose  of  smug- 
gling. 

"  Formerly  it  was  the  practice  of  this  department,  and  of  the  lega- 
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tions  of  the  United  States  abroad,  to  issue  courier  passports  for  the 
mere  convenience  of  individuals,  when  either  there  were  really  no 
dispatches  to  send,  or,  if  there  were,  they  might  as  well  have  gone 
by  post.  The  abuse  to  which  this  practice  led,  and  the  consequent 
disrepute  into  which  it  brought  the  government  in  Europe,  compelled 
its  discontinuance  many  years  since.  The  authorities  of  that  quar- 
ter may  probably  be  induced  to  withhold  perhaps  the  customary 
courtesies  from  couriers  of  the  United  States  from  a  recollection  of 
their  former  excessive  numbers.  If,  however,  it  should  be  under- 
stood that  persons  are  not  now  employed  in  that  capacity  except 
upon  occasions  similar  to  those  when  they  are  employed  by  other 
governments,  we  would  have  a  right  to  expect  for  our  couriers  the 
same  immunities  which  are  accorded  to  those  of  any  other  govern- 
ment." 

llf.   Seward,  Sec.  of  State,  to  Mr.  Dayton,  June  21,  1862,  MS.   Inst. 
France,  XVI,  184.    Cited  from  Moore,  op.  cit.,  vol.  IV,  pp.  711-712.      ' 

In  instructions  issued  in  1862,  with  regard  to  papers  found  on 
board  of  captured  vessels,  the  naval  officers  of  the  United  States  were 
•directed  that  "  official  seals,  or  locks,  or  fastenings  of  foreign  au- 
thorities, are  in  no  case,  nor  on  any  pretext,  to  be  broken,  or  parcels 
covered  by  them  read  by  any  naval  authorities,  but  all  ^ags  or  other 
things  covering  such  parcels,  and  duly  seized  and  fastened  by  for- 
eign authorities,  will  be,  in  the  discretion  of  the  United  States  officer 
to  whom  they  may  come,  delivered  to  the  consul,  commapding  naval 
officer,  or  legation  of  the  foreign  government,  to  be  opened,  upon  the 
understanding  that  whatever  is  contraband  or  important  as  evidence 
concerning  the  character  of  a  captured  vessel  will  be  remitted  to  the 
prize  court,  or  to  the  Secretary  of  State  at  Washington,  or  such 
sealed  bag  or  parcels  may  be  at  once  forwarded  to  this  Department, 
to  the  end  that  the  proper  authorities  of  the  foreign  government  may 
receive  the  same  without  delay." 

Instructions  issued  by  the  Sec.  of  the  Navy,  Aug.  18,  1862,  to  naval 
officers  of  the  United  States  (Official  Records  of  the  Union  and  Con- 
federate Navies,  ser.  1,  vol.  1,  pp.  417,  418)  :  "  I  entirely  agree  with  Her 
Majesty's  government  in  the  principle  that  when  a  bag  purporting  to 
convey  despatches  on  Her  Majesty's  service  is  found  sealed  and  duly 
authenticated  by  a  consul,  that  seal  and  authentication  ought  to  be 
respected  by  the  United  States  authorities."  (Mr.  Seward,  Sec.  of  State, 
to  Lord  Lyons,  British  min.,  April  5,  1862,  Dip.  Cor.  1862,  258,  259.) 
Cited  from  Moore,  op.  cit.,  vol.  IV,  p.  712. 

"  The  American  minister  at  Constantinople  having  expressed  his 
apprehension  that  letters  sent  by  him  to  the  United  States  consul  at 
Sivas,  touching  matters  at  Marsovan,  had  been  violated,  he  was  ad- 
vised that  the  inviolability  of  the  privileged  correspondence  between 
recognized  agents  of  the  United  States  was  one  of  the  most  obvious 
and  indispensable  prerogatives  of  foreign  diplomatic  representatives, 
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and  that  any  infringement  of  his  rights  in  that  regard  would  furnish 
occasion  for  earnest  protest,  especially  if  official  correspondence, 
under  his  legation's  seal,  addressed  to  a  subordinate  officer  of  the 
United  States,  were  opened  by  the  Turkish  agents." 

Mr.  Gresham,   Sec.  of  State,  to  Mr.  Thompson,  min.  to  Turkey,  No. 

54,  March  17,   1893,   For.   Rel.   1893,  620.     Cited  from  Moore,   op.  cit., 

vol.  IV,  712-713. 

XVI.  UNNEUTRAL  CONDUCT  OF  DIPLOMATIC  AGENTS. 

There  have  been  a  number,  of  instances  of  unneutral  conduct  on  the 
part  of  foreign  diplomatic  agents  in  the  United  States.  ,  Some  of 
these  have  already  been  discussed  or  referred  to  imder  the  head  of 
"Dismissal  of  Ministers,"  but  a  few  citations  illustrative  of  the 
details  of  some  of  these  activities  may  be  of  interest. 

"  Genet  arrived  at  Charleston,  S-  C,  April  8, 1793,  and  at  once  pro- 
ceeded to  fit  out  and  commission  privateers,  and  when  he  had  got  a 
number  ready  for  sea  he  set  out  on  his  journey  to  the  seat  of  the 
national  government  by  land.  On  the  way  he  incited  the  people  to 
hostility  against  Great  Britain,  and  received  such  demonstrations  of 
sympathy  as  to  strengthen  his  confidence  in  the  success  of  the  course 
on  which  he  had  entered. 

"  When  Genet  arrived  in  Philadelphia  he  was  duly  received  hj  the 
President,  but  the  administration  was  at  the  same  time  obliged  to 
take  measures  for  the  vindication  of  the  neutrality  proclamation  of 
April  22,  1793,  which  was  constantly  violated  by  the  fitting  out  of 
privateers,  the  condemnation  of  prizes  by  French  consuls  sitting  as 
courts  of  admiralty,  and  even  by  the  capture  of  vessels  within  the 
jurisdiction  of  the  United  States.  These  proceedings,  in  which  he 
was  himself  directly  implicated.  Genet  defended  as  being  in  conform- 
ity not  only  with  the  treaties  between  the  two  countries  but  also  with 
the  principles  of  neutrality.  When  Jefferson,  who  was  then  Secre- 
tary of  State,  cited  the  utterances  of  writers  on  the  law  of  nations, 
Genet  repelled  them  as  "  diplomatic  subtleties  "  and  as  "  aphorisms 
of  Vattel  and  others."  The  United  States,  however,  insisted  that  the 
fitting  out  and  arming  of  vessels  and  the  enlistment  of  citizens  of  the 
United  States  should  cease ;  that  privateers  that  had  been  unlawfully 
fitted  out  and  armed  in  the  United  States  should  depart  from  and 
not  reenter  their  jurisdiction;  that  captures  made  in  the  waters  of 
the  United  States,  or  by  vessels  unlawfully  armed  or  equipped 
therein,  should,  when  brought  within  the  United  States,  be  restored ; 
and  that  the  exercise  of  prize  jurisdiction  by  the  French  consuls 
should  be  discontinued.  Genet  refused  to  admit  these  demands.  '  I 
wish,  sir,'  he  replied,  '  that  the  Federal  Government  should  observe, 
as  far  as  in  their  power,  the  public  engagements  contracted  by  both 
nations;  and  that  by  this  generous  and  prudent  conduct  they  will 
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give  at  least  to  the  world  the  example  of  a  true  neutrality,  which 
does  not  consist  in  the  cowardly  abandonment  of  their  friends  in  the 
moment  when  danger  menaces  them,  but  in  adhering  strictly,  if  they 
can  do  no  better,  to  the  obligations  they  have  contracted  with  them." 
He  also  expressed  contempt  for  the  opinions  of  the  President  and 
questioned  his  authority. 

"  On  the  16th  of  August,  1793,  Morris  was  instructed  to  ask  for 
Genet's  recall.  A  request  to  this  eifect  was  made  in  an  interview 
with  M.  Deforgues,  then  minister  of  foreiga  affairs,  on  the  8th  of 
October.  It  was  immediately  granted ;  and  on  the  10th  of  October,^ 
M.  Deforgues  in  a  formal  note,  confirming  what  he  had  previously 
promised,  declared  that  measures  would  be  taken  to  show  that  '  the 
proceedings  and  criminal  maneuvers  {les  demwrches  et  les-  mano&it- 
vres  eriminelles)  of  the  citizen  Genet'  were  not  authorized  by  his 
instructions.  His  successor,  M.  Fauchet,  demanded  his  arrest  for 
punishment.  This  the  United  States  refused  '  upon  reasons  of  law 
and  magnanimity.' " 

Moore,  op.  cit.,  pp.  486-487.  See,  more  fully,  Moore,  Jut.  ArhitraUo>i, 
V.  4404r4412.     See,  also,  Moore's  American  Diplomacy,  38-41,  43-48. 

"Although  the  grounds  of  objection  to  Mr.  Segur  were  not  stated 
in  the  request  for  his  recall,  they  related  to  certain  alleged  attempts 
on  his  part  to  violate  the  neutrality  laws  of  the  United  States  in 
respect  of  a  conflict  between  Salvador  on  the  one  side  and  Guatemala 
and  Nicaragua  on  the  other.  Subsequently  to  his  recall,  Mr.  ^egur 
and  certain  other  persons  were  arrested  in  New  York  and  committed 
to  Fort  Lafayette,  on  the  ground  that  they  were  endeavoring  to  pro- ' 
cure  a  war  steamer,  and  to  purchase  arms  and  enlist  men  in  the 
United  States  to  be  employed  in  the  war  in  question.  The  papers  in 
the  case  were  submitted  to  the  Attorney  General,  who  gave  an  opin- 
ion to  the  effect  that  the  acts  charged  did  not  constitute  an  indictable 
offense." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Partridge,  min.  to  Central  America, 
No.  13,  Aug.  12,  1863,  MS.  Inst.  Am.  States,  XVI,  354.  Moore,  op.  cit., 
vol.  IV,  p.  500. 

"  In  March,  1855,  during  the  Crimean  war,  an  office  was  opened 
in  Halifax  for  the  enlistment  of  recruits  for  the  British  Army.  Qn 
July  6,  1855,  Mr.  Buchanan,  American  minister  in  London,  acting 
under  instructions,  advised  Lord  Clarendon  that  the  Government  of 
the  United  States  was  constantly  receiving  information  that  per- 
sons were  leaving  the  country  under  engagements,  contracted  within 
its  limits,  to  enlist  as  soldiers  in  the  British  Army  on  their  arrival 
in  Nova  Scotia;  that  there  was  good  reason  to  believe  that  an  ex- 
tensive plan  had  been  organized  by  British  functionaries  and  agents, 
and  was  in  successful  operation  in  different  parts  of  the  Union,  to 
9243&— 19 4 
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furnish  recruits  for  the  British  army ;  that  these  acts  had  been  per- 
formed in  violation  of  the  neutrality  laws  of  the  United  States,  and 
that  the  President  desired  to  ascertain  how  far  persons  in ,  official 
station,  under  the  British  Government,  who  had  been  concerned  in 
the  proceedings  in  question,  had  acted  with  or  without  its  approba- 
tion, and  what  measures,  if  any,  had  been  taken  to  restrain  their  un- 
justifiable conduct.  Lord  Clarendon  disclaimed  any  intention  of  vio- 
lating the  neutrality  laws  of  the  United  States,  and  declared  that 
the  British  agents  were  instructed  to  observe  them;  but  it  appeared 
by  his  statements  that  his '  views  as  to  what  might  be  done  in 
the  way  of  making  enlistments  in  the  United  States,  without  vio- 
lating the  law,  were  different  from  those  of  the  Government  of  the 
United  States.  Meanwhile,  prosecutions  had  been  begun  against 
some  of  |the  recruiting  agents,  ^nd  the  evidence  elicited  at  their  trial 
deeply  implicated  Mr.  Crampton,  the  British  minister  at  Washing- 
ton, and  Messrs.  Barclay,  Mathew,  and  Eowcroft,  British  consuls, 
respectively,  at  New  York,  Philadelphia,  and  Cincinnati,  as  con- 
spicuous participants  in  the  organization  and  execution  of  the  scheme 
of  recruitment,  the  operation  of  which,  as  it  appeared,  began  in 
January,  1855,  and  continued  till  August,  when  it  was  abandoned  by 
order  of  the  British  Government.  On  December  28,  1855,  Mr. 
Buchanan  was  instructed  by  Mr.  Marcy,  who  was  then  Secretary  of 
State,  to  inform  the  British  Government  that  Mr.  Crampton's  con- 
nection with  the  affair  had  rendered  him  an  unacceptable  representa- 
tive of  Her  Britannic  Majesty,  and  to  ask  for  his  recall  as  well  as 
for  the  removal  of  the  three  implicated  consuls.  In  a  note  of  April 
30, 1856,  to  Mr.  Dallas,  who  had  succeeded  Mr.  Buchanan  as  minister 
to  England,  Lord  Clarendon  disclaimed  any  intention  to  infringe 
the  laws  or  violate  the  sovereignty  of  the  United  States,  and,  as  an 
answer  to  the  charges  made  against  the  British  minister  and  consuls, 
communicated  their  declarations  that  they  had  not  committed  any 
of  the  acts  imputed  to  them,  and  expressed  the  hope  that  this  re- 
sponse would  prove  satisfactory  to  the  United  States  and  put  an  end 
to  the  difference  between  the  two  governments. 

"As  the  United  States  was  unable  to  accept  this  conclusion  Mr. 
Marcy,  on  May  28, 1856,  announced  to  Mr.  Crampton  the  determina- 
tion of  the  President  to  '  discontinue  further  intercourse '  with  him 
and  stated  that  the  reasons  which  had  compelled  the  President  to' 
take  this  step  had  been  communicated  to  Mr.  Crampton's  Govern- 
ment. Mr.  ,Marcy  stated  at  the  same  time  that  due  attention  would 
be  cheerfully  given  to  any  communications  from  the  British  Govern- 
ment which  might  be  forwarded  through  any  other  channel,  and  that 
if  Mr.  Crampton  should  desire  to  retire  from  the  United  States  he 
would  be  furnished  with  the  usual  facilities  for  that  purpose.     A 
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pass  port  was  also  enclosed  to  him.    On  the  same  day  the  President 
revoked  the  exequaturs  of  the  three  consuls. 

"  In  instructions  to  Mr.  Dallas  of  May  27,  1856,  which  were  com- 
municated to  Lord  Clarendon  on  the  11th  of  the  following  month, 
Mr.  Marcy  showed  that  Mr.  Crampton,  with  the  support  of  the  con- 
suls, continued  to  carry  on  the  plan  of  recruitment  for  several  months 
after  he  was  admonished  that,  whatever  might  have  been  his  inten- 
tion, it  constituted  a  violation  of  the  laws  of  the  United  States,  so 
that  his  moral  and  legal  responsibility  were,  as  Mr.  Marcy  main- 
tained, fully  establislied." 

Message  of  President  Pierce,  May  29,  1S56,  H.  Ex.  Doc.  107,  34  Cong., 

1st   sess. ;    47   Brit,    and  For.    State   Papers,   358-474;    48   id.,    189-800. 

Cited  from  Moore,  op.  cit.,  vol.  IV,  pp.  533-534.  ' 

Among  acts  which  a  neutral  government  is  bound  to  use  "  due  dilli- 
gence  "  or  (to  use  the  language  of  the  second  Hague  Conference)  the 
"  means  at  its  disposal  "  to  prevent  are  the  following : 

1.  The  levying  of  troops  or  enlistments  on  its  territory.  (This  does 
not  apply  to  those  going  to  another  country  with  the  intention  of 
enlisting  or  of  reservists  sailing  as  individuals.) 

2.  Sending  out  or  permitting  to  be  sent  out  armed  expeditions. 

3.  The  fitting  out  or  arming  of  any  vessel  within  its  jurisdiction 
which  it  has  reason  to  believe  is  intent  to  cruise  or  engage  in  hostile 
operations  against  a  friendly  power,  as,  also,  the  departure  from  its 
jurisdiction  of  any  vessel  intended  to  cruise  or  engage  in  hostile 
operations,  which  has  been  adopted  in  whole  or  in  part  within  its 
jurisdiction  to  warlike  use. 

4.  The  passage  of  belligerent  troops  through  its  territory. 

5.  The  use  of  its  territory  as  a  base  of  belligerent  operations. 

6.  The  use  of  its  public  vessels  as  a  direct  aid  to  the  belligerent  for 
carriage  of  armed  forces. 

7.  The  sale  of  prizes  within  its  ports,  or  of  setting  up  by  a  bellig- 
erent, prize  courts  on  its  territory. 

8.  The  use  of  its  territory  by  a  belligerent  as  a  base  for  the  manu- 
facture of  arms  or  supplies. 

9.  The  use  of  its  ports  by  belligerent  warships  as  a  base  for  war 
activities.  (According  to  the  13th  Hague  Convention  no  more  than 
three  such  vessels  may  be  admitted  to  a  neutral  harbor  at  one  time, 
and  these  must  only  remain  long  enough  to  effect  necessary  repairs 
or  take  on  a  minimum  supply  of  coal  and  provisions.) 

10.  The  sending  of  prisoners  by  a  belligerent  through  neutral 

territory. 

11  The  use  of  its  public  vessels  for  purposes  of  directly  aiding 
a  belligerent  by  carrying  armed  forces,  stores,  dispatches. 


48  DIPLOMATIC  AGENTS  AND  IMMUNITIES. 

furnish  recruits  for  the  British  army;  that  these  acts  had  been  per- 
formed in  violation  of  the  neutrality  laws  of  the  United  States,  and 
that  the  President  desired  to  ascertain  how  far  persons  in  official 
station,  under  the  British  Government,  who  had  been  concerned  in 
the  proceedings  in  question,  had  acted  with  or  without  its  approba- 
tion, and  what  measures,  if  any,  had  been  taken  to  restrain  their  un- 
justifiable conduct.  Lord  Clarendon  disclaimed  any  intention  of  vio- 
lating the  neutrality  laws  of  the  United  States,  and  declared  that 
the  British  agents  were  instructed  to  observe  them ;  but  it  appeared 
by  his  statements  that  his '  views  as  to  what  might  be  done  in 
the  way  of  making  enlistments  in  the  United  States,  without  vio- 
lating the  law,  were  different  from  those  of  the  Government  of  the 
United  States.  Meanwhile,  prosecutions  had  been  begun  against 
some  of  |the  recruiting  agents,  ^nd  the  evidence  elicited  at  their  trial 
deeply  implicated  Mr.  Crampton,  the  British  minister  at  Washing- 
ton, and  Messrs.  Barclay,  Mathew,  and  Eowcroft,  British  consuls, 
respectively,  at  New  York,  Philadelphia,  and  Cincinnati,  as  con- 
spicuous participants  in  the  organization  and  execution  of  the  scheme 
of  recruitment,  the  operation  of  which,  as  it  appeared,  began  in 
January,  1855,  and  continued  till  August,  when  it  was  abandoned  by 
order  of  the  British  Government.  On  December  28,  1855,  Mr. 
Buchanan  was  instructed  by  Mr.  Marcy,  who  was  then  Secretary  of 
State,  to  inform  the  British  Government  that  Mr.  Crampton's  con- 
nection with  the  affair  had  rendered  him  an  unacceptable  representa- 
tive of  Her  Britannic  Majesty,  and  to  ask  for  his  recall  as  well  as 
for  the  removal  of  the  three  implicated  consuls.  In  a  note  of  April 
30, 1856,  to  Mr.  Dallas,  who  had  succeeded  Mr.  Buchanan  as  minister 
to  England,  Lord  Clarendon  disclaimed  any  intention  to  infringe 
the  laws  or  violate  the  sovereignty  of  the  United  States,  and,  as  an 
answer  to  the  charges  made  against  the  British  minister  and  consuls, 
communicated  their  declarations  that  they  had  not  committed  any 
of  the  acts  imputed  to  them,  and  expressed  the  hope  that  this  re- 
sponse would  prove  satisfactory  to  the  United  States  and  put  an  end 
to  the  difference  between  the  two  governments. 

"As  the  United  States  was  unable  to  accept  this  conclusion  Mr. 
Marcy,  on  May  28, 1856,  announced  to  Mr.  Crampton  the  determina- 
tion of  the  President  to  '  discontinue  further  intercourse '  with  him 
an(i  stated  that  the  reasons  which  had  compelled  the  President  to 
take  this  step  had  been  communicated  to  Mr.  Crampton's  Govern- 
ment. Mr.  ,Marcy  stated  at  the  same  time  that  due  attention  would 
be  cheerfully  given  to  any  communications  from  the  British  Govern- 
ment which  might  be  forwarded  through  any  other  channel,  and  that 
if  Mr.  Crampton  should  desire  to  retire  from  the  United  States  h'8 
would  be  furnished  with  the  usual  facilities  for  that  purpose.     A 
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pass  port  was  also  enclosed  to  him.    On  the  same  day  the  President 
revoked  the  exequaturs  of  the  three  consuls. 

"  In  instructions  to  Mr.  Dallas  of  May  27,  1856,  which  were  com- 
municated to  Lord  Clarendon  on  the  11th  of  the  following  month, 
Mr.  Marcy  showed  that  Mr.  Crampton,  with  the  support  of  the  con- 
suls, continued  to  carry  on  the  plan  of  recruitment  for  several  months 
after  he  was  admonished  that,  whatever  might  have  been  his  inten- 
tion, it  constituted  a  violation  of  the  laws  of  the  United  States,  so 
that  his  moral  and  legal  responsibility  were,  as  Mr.  Marcy  main- 
tained, fully  established." 

Message  of  President  Pierce,  May  29,  1856,  H.  Ex.  Doc.  107,  34  Cong., 

1st   sess. ;   47   Brit,   and  For.    State   Papers,   358^74;    48   id.,    189-300. 

Cited  from  Moore,  op.  clt.,  vol.  IV,  pp.  533-534.  ' 

Among  acts  which  a  neutral  government  is  bound  to  use  "  due  dilli- 
gence  "  or  (to  use  the  language  of  the  second  Hague  Conference)  the 
"  means  at  its  disposal  "  to  prevent  are  the  following : 

1.  The  levying  of  troops  or  enlistments  on  its  territory.  (This  does 
not  apply  to  those  going  to  another  country  with  the  intention  of 
enlisting  or  of  reservists  sailing  as  individuals.) 

2.  Sending  out  or  permitting  to  be  sent  out  armed  expeditions. 

3.  The  fitting  out  or  arming  of  any  vessel  within  its  jurisdiction 
which  it  has  reason  to  believe  is  intent  to  cruise  or  engage  in  hostile 
operations  against  a  friendly  power,  as,  also,  the  departure  from  its 
jurisdiction  of  any  vessel  intended  to  cruise  or  engage  in  hostile 
operations,  which  has  been  adopted  in  whole  or  in  part  within  its 
jurisdiction  to  warlike  use. 

4.  The  passage  of  belligerent  troops  through  its  territory. 

5.  The  use  of  its  territory  as  a  base  of  belligerent  operations. 

6.  The  use  of  its  public  vessels  as  a  direct  aid  to  the  belligerent  for 
carriage  of  armed  iorces. 

7.  The  sale  of  prizes  within  its  ports,  or  of  setting  up  by  a  bellig- 
erent, prize  courts  on  its  territory. 

8.  The  use  of  its  territory  by  a  belligerent  as  a  base  for  the  manu- 
facture of  arms  or  supplies. 

9.  The  use  of  its  ports  by  belligerent  warships  as  a  base  for  war 
activities.  (According  to  the  13th  Hague  Convention  no  more  than 
three  such  vessels  may  be  admitted  to  a  neutral  harbor  at  one  time, 
and  these  must  only  remain  long  enough  to  effect  necessary  repairs 
or  take  on  a  minimum  supply  of  coal  and  provisions.) 

10.  The  sending  of  prisoners  by  a  belligerent  through  neutral 

territory. 

11.  The  use  of  its  public  vessels  for  purposes  of  directly  aiding 
a  belligerent  by  carrying  armed  forces,  stores,  dispatches. 
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12.  The  use  on  behalf  of  belligerents  of  telephonic  and  telegraphic 
cables  whether  these  belong-  to  it,  a  company  or  private  individuals. 

"  What  are  these  rights  which  every  neutral  may  properly  assert, 
but  which  they  have  guarded  in  such  a  slovenly  fashion  heretofore : 

1.  "  The  right  to  the  integrity  of  its  own  territory  and  to  prevent 
its  misuse  by  foreign  powers  for  any  such  operations  or  purposes^ 
military  or  otherwise,  as  may  embarass  a  nation  with  which  the 
neutral  state  is  at  peace : 

.  2.  "The  right  to  the  integrity  of  its  bays  and  harbors,  together 
with  the  waters  which  it  dominates  and  which  it  is  believed  will 
shortly  be  conceded  io  cover  a  space  along  its  coast  far  wider  than 
the  marine  league  honored  in  the  United  States  since  the  days  of 
Washington. 

3.  "  The  right  to  have  its  merchantmen  and  public  ships  pass  un- 
intercepted  over  the  high  seas,  provided  they  commit  no  such  breach 
of  enemy  requirements  in  the  matter  of  blockade  and  contraband  as 
the  neutral  may  have  conceded  that  belligerents  are  entitled  to  im- 
pose ;  this  unequivocally  includes  the  right  tO'  continue  its  trade  with 
other  neutrals : 

4.  "  The  right  to  forbid  belligerent  interference  with  neutral  goods, 
which  are  not  contraband,  on  enemy  ships,  or  of  enemy  goods  on 
neutral  ships: 

5.  "  The  right  to  require  from  the  belligerent  courteous  treatment 
of  neutral  officials  and  citizens,  and  such  .protection  of  neutral  prop- 
erty as  the,  non-combatant  may,  all  other  things  being  equal,  expect 
in  times  of  peace.  It  is  of  course  recognized  that  this  is  subject  to 
exigencies  of  war  that  may  make  it  practically  impossible  for  the  bel- 
ligerent to  afford  such  police  and  other  protection  as  it  would  gladly 
supply  under  different  conditions;  also  that  the  rule  is  subject  to  the 
understanding  that  certain  neutral  property  belonging  to  neutral 
citizens  resident  in  enemy  territory,  acquires  enemy  character,  not- 
withstanding the  fact  that  it  is  still  to  a  degree  under  the  protection 
of  a  neutral  government: 

6.  "  The  proper  recognition  of  treaties,  conventions,  and  agreements 
between  the  two  nations: 

7.  "  The  right  to  maintain  intercourse  with  a  belligerent  govern- 
ment or  with  belligerent  governments  without  let  or  interference, 
provided  the  neutral  perform  no  unneutral  act : 

8.  "  The  right  to  insist  that  belligerents  shall  avoid  doing  anything 
in  neutral  territory  designed  to  cause  embarrassment  if  not  actual 
injury  to  a  friendly  people.  This  matter  will  be  treated  separately 
because  of  its-  importance,  and  because  the  experiences  of  the  United 
States  since  the  fall  of  1914  appear  to  justify  a  fuller  treatment  than 
it  has  heretofore  received: 
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9.  "  The  right  to  protect  its  citizens  in  their  intercourse  with  bel- 
ligerents, provided  the  former  do  not  contravene  such  belligerent 
requirements  as  are  sanctioned  by  neutral  acquiescence." 

Brewer,  D.  C,  Rights  and  Duties  of  Neutrals,  1916,  pp.  178-181. 

XVII.  UNFRIENDLY  CONDUCT  OF  DIPLOMATIC  AGENTS. 

Recent  events  have  greatly  emphasized  the  importance  of  prevent- 
ing unfriendly  as  well  as  unneutral  actitities  on  the  part  of  for- 
eign diplomatic  agents  in  the  countries  to  which  they  are  accredited. 

The  activities  of  German  agents,  whether  emanating  from  Berlin 
or  from  the  German  Embassy  at  Washington,  before  the  outbreak 
•of  the  Great  War,  have  been  particularly  pernicious  and  fateful  in 
their  effects  on  the  relations  between  the  United  States  and  Germany. 
It  is  difficult  in  many  of  these  cases  to  distinguish  between  "  unneu- 
tral "  and  "  imfriendly  "  activities. 

There  are  accessible  official  records  of  several  cases  of  "  unfriendly  " 
conduct  prior  to  the  outbreak  of  the  present  war.  One  of  these  was 
furnished  by  a  United  States  minister  to  Peru. 

1.   THE  CASE  or  JEWETT. 

"  The  President  regrets  that  you  appear  to  be  on  such  unfriendly 
terms  with  the  Government  of  Peru.  It  is  a  primary  duty  of  a  dip- 
lomatic agent  to  cultivate  the  good  will  of  the  authorities  of  the 
country  to  which  he  is  accredited.  Without  this  his  usefulness  must 
be  very  much  impaired.  It  is  impossible  that  you  can  rfeform  either 
the  morals  or  the  politics  of  Peru,  and  as  this  is  no  part  of  your 
mission,  prudence  requires  that  you  should  not  condemn  ;them  in  pub- 
lic conversations.  You  ought  to  take  its  institutions  and  its  people 
just  as  you  find  them  and  endeavor  to  make  the  best  of  them  for  the 
benefit  of  your  own  country,  so  far  as  this  can  be  done  consistently 
with  the  national  interest  and  honor. 

"The  Peruvian  minister  complains  that  you  have  not,  according 
to  custdm,  given  him  the  title  of  excellency  or  honorable  in  commu- 
nications to  him.  If  such  be  the  fact,  I  regret  it.  This  you  may 
consider  a  small  matter  in  itself,  but  yet  such;  breaches  of  established 
etiquette  often  give  greater  offense  than  real  injuries.  This  is  em- 
phatically the  case  in  regard  to  the  Spanish  race.  They  have  ever 
been  peculiarly  tenacious  in  requiring  the  observance  of  such  forms. 
However  ridiculous  this  may  appear  to  us,  it  is  with  them  a  matter 
of  substance. 

^'  The  United  States  sloop  of  war  Daie,  Captain  McKean,  will  carry 
you  this  despatch.  She  will  sail  to-morrow  from  Jfew  York  to  join 
our  fleet  on  the  northwest  coast  of  America,  and  will  remain  at  Cal- 
lao  for  a  few  days.    I  received  this  information  at  so  late  a  period 
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that  I  have  not  time  before  her  departure  to  prepare  despatches  for 
you  on  other  subjects.  This  I  shall  do  by  the  next  more  direct  op- 
portunity. 

"In  the  meantime  permit  me  to  express  the  earnest  hope  of  the 
President  that  you  will  so  conduct  yourself  in  your  highly  respon- 
sible position  as  to  give  no  offence  to  the  Peruvian  Government  which 
can  be  avoided.  In  pursuing  this  course  you  will  best  promote  the 
interests  of  your  country  as  well  as  your  own  usefulness." 

Mr.  Buchanan,  Sec.  of  State,  to  Mr.  Jewett,  chargg  d'affaires  to  Peru, 

June  1,  1846,  MS.  Inst.  Peru,  XV,  48.    Qited  from  Moore,  op.  cit.,  vol.  IV, 

p.  493. 

"  In  the  intercourse  between  friendly  nations,  when  the  diplomatic 
representative  of  the  one  has  rendered  himself  so  unacceptable  to 
the  authorities  of  the  other  as  to  impair  or  destroy  his  usefulness,  it 
has  ever  been  the  custom,  unless  under  extraordinary  circumstances, 
to  yield  to  such  a  request  when  made  in  respectful  and  friendly  terms. 
This  practice  is  founded  upon  the  principle  that  the  great  interests 
of  nations  ought  not  to  be  jeoparded  merely  for  the  sake  of  retain- 
ing any  individual  in  a  diplomatic  station.  If  diplomatic  agents 
render  themselves  so  unacceptable  as  to  produce  a  request  for  their 
recall  from  the  government  to  which  they  are  accredited,  the  in- 
stances must  be  rare  indeed  in  which  such  a  request  ought  not  to  be 
granted.  To  refuse  it  would  be  to  defeat  the  very  purpose  for  which 
they  are  sent  abroad,  that  of  cultivating  friendly  relations  between 
independent  nations.  Perhaps  no  circumstance  would  justify  such  a 
refusal  unless  the  national  honor  were  involved  in  the  question,  and 
this  can  not  be  pretended  on  the  present  occasion. 

"The  principle  to  which  I  have,  adverted  applies  with  peculiar 
force  in  our  relations  with  Peru,  especially  during  the  continuance 
of  the  Mexican  "War.  From  the  situation  of  that  Eepublic  on  the 
west  coast  of  America,  from  the  number  of  our  vessels,  both  national 
and  commercial,  which  frequent  the  harbor  of  Callao  and  other 
Peruvian  ports,  from  the  facilities  for  fitting  out  privateers  along 
that  coast,  and  from  the  vast  amount  of  the  property  of  our  citizens 
afloat  on  the  Pacific  Ocean,  it  is  essential  that  we  should  have  a 
charge  d'affaires  at  Lima  who  possesses  the  confidence  and  regard  of 
the  Peruvian  Government.  It  is  of  great  importance  that  the  duties 
of  neutrality  and  friendship  should  be  faithfully  performed  by  that 
Government  to  the  United  States,  and  these  can  not  be  successfully 
enforced  by  the  agency  of  a  minister  against  whom  the  Peruvian  au- 
thorities have  conceived  so  strong  a  prejudice,  whether  well  or  ill- 
founded,  as  to  induce  them  to  make  reiterated  requests  for  his  re- 
call. 

Mr.  Buchanan,  Sec.  of  State,  to  Mr.  Jewett,  charge  d'affairs  to  Peru, 
No.  8,  March  19,  1847,  MS.  Inst.  Peru,  XV,  52.  Cited  from  Moore,  op. 
cit.,  vol.  IV,  pp.  494-^95. 


DIPLOMATIC   AGENTS  AND  IMMUNITIES.  53 

2.  THE  RECALL  OF  DUMBA. 

"  You  are  instructed  to  present  immediately  the  following  in  a 
note  to  the  Foreign  Office : 

"Mr.  Constantin  Dumba,  the  Austro-Hungarian  Ambassador  at 
Washington,  has  admitted  that  he  proposed  to  his  Government  plans 
to  instigate  strikes  in  American  manufacturing  plants  engaged  in  the 
production  of  munitions  of  war.  The  information  reached  this  Gov- 
ernment through  a  copy  of  a  letter  of  the  Ambassador  to  his  Govern- 
ment. The  bearer  was  an  American  citizen  named  Archibald,  who 
was .  traveling  under  an  American  passport.  The  Ambassador  has 
admitted  that  he  employed  Archibald  to  bear  official  despatches  from 
him  to  his  Government. 

"  By  reason  of  the  admitted  purpose  and  intent  of  Mr.  Dumba  to 
conspire  to  cripple  legitimate  industries  of  the  people  of  the  United 
States  and  to  interrupt  their  legitimate  trade,  and  by  reason  of  the 
flagrant  violation  of  diplomatic  propriety  in  employing  an  American 
citizen  protected  by  an  American  passport  as  a  secret  bearer  of  offi- 
cial despatches  through  the  lines  of  the  enemy  of  Austria-Hungary, 
the  President  directs  me  to  inform  Your  Excellency  that  Mr.  Dumba 
is  no  longer  acceptable  to  the  Government  of  the  United  States  as 
the  Ambassador  of  His  Imperial  Majesty  at  Washington. 

"  Believing  that  the  Imperial  and  Eoyal  Government  will  realize 
that  the  Government  of  the  United  States  has  no  alternative  but  to 
request  the  recall  of  Mr.  Dumba  on  account  of  his  improper  conduct, 
the  Government  of  the  United  States  expresses  its  deep  regret  that 
this  course  has  become  necessary  and  assures  the  Imperial  and  Eoyal 
Government  that  it  sincerely  desires  to  continue  the  cordial  and 
friendly  relations  which  exist,  between  the  United  States  and  Austria- 
Hungary." 

Mr.  Lansing,  Secretary  of  State,  to  Ambassador  Penfleld  (telegram), 
September  8,  1915.  Cited  from  Dip.  Corres.  iietween  U.  S.  and  Belliger- 
ent Goveniinents  relating  to  Xeutral  Rights  and  Commerce,  vol.  10,  pp. 
361-362. 

3.  RECALL  or  CAPTAINS  BOY-ED  AND  VON  PAPEN. 

'•  Excellency  :  Confirming  my  conversation  ^ith  you  on  December 
fii-st,  I  have  the  honor  to  state  that  various  facts  and  circumstances 
having  come  to  the  knowledge  of  the  Government  of  the  United 
States  as  to  the  connection  of  Captain  Boy-Ed^  Naval  Attache,  and 
Captain  von  Papen,  Military  Attache,  of  the  Imperial  German  Em- 
bassy, with  the  illegal  and  questionable  acts  of  certain  persons  within 
the  United  States,  the  President  reached  the  conviction  that  the  con- 
tinued presence  of  these  gentlemen  as  Attaches  of  the  Embassy  would 
no  longer  serve  the  purpose  of  their  mission,  and  would  be  unac- 
ceptable to  this  Government. 
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"  The  President,  therefore,  directed  me  to  notify  Your  Excellency, 
as  I  did  orally,  that  Captain  Boy-Ed  and  Captain  von  Papen  are  no 
longer  acceptable  to  the  Government  of  the  XJnited  States  as  At- 
taches of  His  Imperial  Majesty's'  Embassy  at  Washington,  and  to 
request  that  Your  Excellency's  Government  withdraw  them  imme- 
diately from  their  official  connection  with  the  Imperial  German  Em- 
bassy. 

"  As  I  informed  you  at  the  time  of  our  interview,  the  Government 
of  the  United  States  deeply  regrets  that  this  action  has  become  neces- 
sary and  believes  that  the  Imperial  Government  will  realize  that  this 
Government  has,  in  view  of  all  the  circumstances,  no  alternative 
course  consistent  with  the  interests  of  the  two  Governments  in  their 
relations  with  each  other." 

Mr.  Lansing,  Sec.  of  State,  to  the  German  Ambassador,  December  4, 
1915.     Cited  from  Dip.  Corres.,  etc.,  p.  363. 

"  My  Dear  Mr.  Ambassador  :  On  December  1st  I  informed'  Your 
Excellency  that  Captain.  Boy-Ed,  the  NavaL  Attache  of  your  Em- 
bassy, and  Captain  von  Papen,  the  Military  Attache,  were  no  longer 
personcB  gratce  to  my  Government  and  requested  that  the  Imperial 
Government  immediately  recall  the  two  attaches. 

"  As  ten  days  have  passed  without  the  request  of  this  Government 
being  complied  with  and  without  communication  from  you  on  the 
subject  other  than  your  personal  letter  of  the  6th  instant,  which  in 
no  way  affected  the  fact  that  the  two  attaches  were  unacceptable  or 
presented  a  ground  for  delay,  I  feel  compelled  to  direct  your  atten- 
tion to  the  expectation  of  this  Government  that  its  request  would  be 
immediately  granted.  ■  '  ,     ' 

"  I  trust,  my  dear  Mr.  Ambassador,  that  you  appreciate  the  situation 
and  will  urge  upon  your  Government  a  prompt  compliance  with  the 
request  in  order  that  this  Government  may  not  be  compelled  to  take 
action  without  awaiting  the  recall  of  the  attaches,  an  action  which 
this  Government  does  not  desire  to  take  but  will  be  forced  to  take 
unless  the  Imperial  Government  meets  the  express  Hvish  of  this 
Government  without  further  delay.  I  need  not  impress  upon  Your 
Excellency  the  desirability  of  avoiding  a  circumstance  which  would 
increase  the  embarrassment  of  the  present  situation." 

Mr.  Lansing,  Sec.  of  State,  to  the  German  Ambassador,  December  10, 
1915.     Cited  from  Dip.  Corres.,  etc.,  p.  364. 

"  Mr.  Secretaet  Of  State  :  In  reply  to  your  note  No.  1686  of  the 
4th  of  this  month,  I  havb  the  honor  to  inform  Your  Excellenc}'  that 
his  Majesty  the  Emperor  and  King  has  been  most  graciously  pleaded 
to  recall  the  Naval  xVttache  of  the  Imperial  Embassy,  Captain 
Boy-Ed,  and  the  Military  Attache,  Captain  von.  Papen. 
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'•  I  am  instructed  to  beg  Your  Excellencj^  to  obtain  for  the  above- 
named  'gentlemen  and  their  servants,  Gustav  Winkow  and  Otto 
Mahlow,  a  safe  conduct  for  the  return  trip  to  Germany  from  the 
Powers  at  war  with  the  German  Empire,  and  also  to  insure  the  trip 
of  the  successors  of  those  gentlemen  to  the  United  States  in  the  event 
of  their  being  appointed'by  His  Majesty." 

The  German  Ambassador,  J.  Bernstorff,  to  Sec.  of  State,  Mr.  Lansing,  . 
December  10, 1915.    Cited  from  Dip.  Corres.,  etc.,  pp.  364-365. 

"Excellency:  I  have  the  honor  to  acknowledge  the  receipt  of 
Your  Excellency's  note  of  the  10th  instant,  notifying  me  that  His 
Majesty  the  Emperor  and  King  has  been  pleased  to  recall  Captain 
IBoy-Ed,  the  Naval  Attache,  and  Captain  von  Papen,  the  Militarj' 
Attache,  of  the  Imperial  German  Embassy,  pursuant  to  this  Gov- 
•ermnent's  request  of  the  4th  instant. 

"In  accordance  with  Your  Excellency's  wishes,  I  have  had  the 
honor  to  request  of  the  Powers  at  war  with  the  German  Empire  safe 
•conducts  for  these  gentlemen  and  their  servants,  Gustav  Winkow  and 
Otto  Mahlow.  Upon  the  receipt  of  notice  that  His  Majesty  the 
Emperor  and  King  has  designated  the  successors  of  these  gentlemen, 
and  after  the  Government  of  the  United  States  has  decided  upon 
their  acceptability,  it  will  be  my  pleasure  to  request  the  Powers  at 
Avar  with  the  German  Empire  to  provide  safe  conducts  for  their  pas- 
sage to  the  United  States." 

Sec.  of  State,  Mr.  Lansing,  to  tlie  German  Ambassador,  December  11, 
1915.     Cited  from  Dip.  Corres.,  etc.,  p.  365. 

'■  My  Dear  Me.  Ambassador  :  I  am  advised  by  the  British  and 
French  Ambassadors  that  safe  conducts  will  be  furnished  to  Captains 
Boy-Ed, and  von  Papen  for  their  return  to  Germany,  it  being  under- 
stood that  they  will  take  the  southern  route  to  Holland.  The  Am- 
bassadors request  information  as  to  the  vessel  and  date  of  sailing  of 
the  two  gentlemen,  which  I  hope  you  will  furnish  at  j^our  earliest 
convenience.  It  is  also  understood  that  they  will,  of  course,  perform 
no  unneutral  act,  such  as  carrying  dispatches  to  the  German  Govern- 
ment." 

Mr.  Lansing,  Sec.  of  State,  to  the  German  Ambassador,  December  15, 
1915.     Cited  from  Dip.  Corres.,  etc.,  pp.  365-366. 

"Excellency:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  note  of  the  10th  instant,  by  which  I  am  advised  that  His 
Majesty  the  Emperor  has  recalled  Captain  Boy-Ed  and  Captain 
von  Papen,  Naval  Attache  and  Military  Attache,  respectively,  of 
your  Embassy,  and  requested  to  obtain  for  these  officers  a  safe  con- 
duct for  their  return  trip  to  Germany. 

"  I  .did  not  fail  to  place  myself  at  once  in  communication  with 
the  British  and  French  Ambassadors  on  the  subject,  and  I  have  now 
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the  honor  to  transmit  to  Your  Excellency  two  authenticated  sets  ol 
copies  of  notes  from  them,  which  I  am  assured  will  be  regarded  hy 
officers  of  the  Allied  cruisers  as  safe  conducts,  provided  Captaiik 
Boy-Ed  and  Captain  von  Papen  follow  the  south  route  via  Holland- 
I  further  enclose  a  passport  for  each  of  these  gentlemen." 

Mr.  Lansing,  Sec.  of  State,  to  the  German  Ambassador,  December  18,. 
1915.     Cited  from  Dip.  Corres.,  etc.,  p.  366. 

XVIII.  SECRET  AGENTS  AND  SPIES. 

"  Secret  political  agents  may  be  sent  for  the  saiiie  purposes  as 
public  political  agents.  But  two  kinds  of  secret  political  agents  must 
be  distinguished.  An  agent  may  be  secretly  sent  to  another  Power 
with  a  letter  of  recommendation  and  admitted  by  that  Power.  Such 
agent  is  a  secret  one,  in  so  far  as  third  Powers  do  not  know,  or  are 
not  supposed  to  know,  of  his  existence.  As  he  is,  although  secretly, 
admitted  by  the  receiving  State,  his  position  is  essentially  the  same- 
as  that  of  a  public  political  agent.  On  the  other  hand,  an  agent  may 
be  secretly  sent  abroad  for  political  purposes  without  a  letter  ol 
recommendation,  and  therefore  without  being  formally  admitted  by 
the  Government  of  the  State  in  which  he  is  fulfilling  his  task.  Such 
agent  has  no  recognized  position  whatever  according  to  international 
law.  He  is  not  an  agent  of  a  State  for  its  relations  with  other  States, 
and  he  is  therefore  in  the  same  position  as  any  other  foreign  indi- 
vidual living  within  the  boundaries  of  a  State.  He  may  be  expelled 
at  any  moment  if  he  becomes  troublesome,  and  he  may  be  criminally 
punished  if  he  commits  a  political  or  ordinary  crime.  Such  secret 
agents  are  often  abroad  for  the  purpose  of  watching  the  movements 
of  political  refugees  or  partisans  or  of  socialists,  anarchists,  nihilists, 
and  the  like.  As  long  as  such  agents  do  not  turn  into  so-called 
agents  'provocatewrs,  the  local  authorities  will  not  interfere." 
Oppenheim,  op.  cit.,  vol.  1,  p.  510. 

"A  diplomatic  agent  secretly  accredited  to  a  foreign  Government 
is  necessarily  debarred  by  the  mere  fact  of  the  secrecy  with  which 
his  mission  is  enveloped  irom  the  full  enjoyment  of  the  privileges 
and  immunities  of  a  publicly  accredited  agent.  He  has  the  advantage 
of  those  only  which  are  consistent  with  the  maintenance  of  secrecy ; 
that  is  to  say,  he  enjoys  inviolability  and  the  various  immunities 
attendant  on  the  diplomatic  character  in  so  far  as  the  direct  action 
of  the  Government  is  concerned.  Thus,  his  political  inviolability  is 
complete ;  as  between  him  and  the  Government  his  house  has  the  same 
immunities  as  are  possessed  by  the  house  of  a  publicly  accredited 
minister;  and  it  may  be  presumed  that  no  criminal  process  would 
be  instituted  against  him  where  the  State  charges  itself  with  the  duty 
of  commencing  criminal  proceedings.     On  the  other  hand,  in  all 
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civil  and  criminal  cases  in  which  the  initiative  can  be  taken  by  a 
private  person  he  remains  exposed  to  the  action  of  the  courts ;  though 
it  would  no  doubt  be  the  duty  of  the  Government  to  prevent  a  criminal 
sentence  from  being  executed  upon  him  by  any  means  which  may  be 
at  their  disposal  consistently  with  the  State  constitution." 
Hall,  op.  cit.,  pp.  324-325. 

"  Spies  are  secret  agents  of  a  State  sent  abroad  for  the  purpose  of 
obtaining  clandestinely  information  in  regard  to  military  or  political 
secrets.  Although  all  States  constantly  or  occasionally  send  spies 
abroad,  and  although  it  is  neither  morally  n,or  politically  and  legally 
considered  wrong  to  send  spies,  such  agents  have,  of  course,  no  recog- 
nized position  whatever  according  to  international  law,  since  they 
are  not  agents  of  States  for  their  international  relations.  Every 
State  punishes  them  severely  when  they  are  caught  committing  an  act 
which  is  a  crime  by  the  law  of  the  land  or  expels  them  if  they  can 
not  be  punished.  And  a  spy  can  not  legally  excuse  himself  by  plead- 
ing that  he  only  executed  the  orders  of  his  Government.  The  latter,. 
on  the  other  hand,  will  never  interfere,  since  it  can  not  officially 
confess  to  having  commissioned  a  spy." 

Oppenheim,  op.  cit.,  vol.  1,  pp.  510-511. 

"  While  Germany  calls  her  spy  system  '  a  bureau  of  intelligence,' 
its  purpose  is  confined  not  merely  to  the  gathering  of  information, 
but  to  the  carrying  out  of  any  campaign  that  will  be  harmful  to  the 
enemy.  In  the  United  States,  Germans — reservists,  army  officers, 
representatives  of  the  German  Government-^-have  been  indicted  for 
crimes  against  Federal  laws.  These  violations  were  committed  with- 
out doubt  in  a  self-sacrificing  spirit  with  the  aim  of  helping  the 
Fatherland.  Germans,  or  German  influences,  have  been  behind 
schemes  in  violation  of  neutrality  laws  and  restraint  of  trade.  TTiey 
have  attempted  arson,  bribery,  forgery,  engaged  in  military  enter- 
prises, caused  explosions  in  ships  amd  factories,  resulting  m  mxi/ny 
deaths,  and  have  set  fire  in  ships  amd  factories. 

"  They  have  participated  in  plots  against  Canada,  Ireland  and 
India,  all  developed  in  the  United  States  under  the  supervision  of 
the  German  representatives  of  Berlin,  though  often  ostensibly  carried 
out  by  anarchist  tools.  The  activities  of  the  German  argents,  mul- 
titudinous in  detail  and  variety,  all  have  been  designed  to  hinder  the 
Allies  in  their  prosecution  of  the  wat,  to  cause  a  breach  between  the 
Allies  and  the  United  States,  to  embroil  this  cowntry  in  a  war  and 
to  accoTnplish  other  secret  aims  of  the  General  War  Staff.  In  all 
the  propaganda,  German  secret  agents  and  official  representatives  of 
the  German  Government  have  had  no  regard  for  the  laws  of  America, 
but,  in  fact,  have  sought  to  place  the  United  States  in  a  position  of 
being  secretly  unneutral." 

Jones,  J.  P.,  America  Entangled,  1917,  pp.  17-18. 
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"  Over  all  the  thousands  of  reservists,  trained  agents,  and  other 
spies  were  the  men  in  charge  of  the  centres  of  information  to  whom 
they  made  their  report;  and  the  three  or  four  chief  lieutenants  in 
charge  of  the  various  and  distinct  line  of  activities  into  which  .these 
matters  of  war,  finance,  aijd  commerce  automatically  were  divided. 
There  Avere  practically,  outside  of  the  Chief  Spy,  three  important 
executives  in  this  country,  supervising  respectively  the  commbercial, 
military  and  naval  lines  of  information  and  activity.  Each  one  of 
these  men  was  surrouhded  by  a  group  of  experts  who  had  charge 
of  a  subdivision  of  the  work.  All  had  their  legal  advisors,  their 
bankers,  and  every  sort  of  an  expert  that  their  special  work  required. 
Upon  them  fell  the  task  of  sifting  and  analyzing  the  mass  of  facts, 
gathered  by  the  spies  and  making  reports  to  Berlin.  Upon  each  one 
of  them  also  fell  the  duty  of  carrying  out  any  orders  that  might 
come  from  the  General  War  Staff  in  Germany. 

"  First  and  foremost  of  the  three  lieutenants  was  Dr.  Heinrich  F. 
Albert,  Privy  Counselor  to  the  German  Embassy  in  America  and 
Fiscal  Agent  of  the  German  Empire.  He  directed  the  gathering  of 
a  huge  mass  of  information  of  value  to  Germany  concerning  the 
financial,  industrial  and  commercial  activities  of  this  country,  and 
was  the  chief  instrument  through  whom  money  reached  the  army  of 
spies.  Though  he  was  the  director  of  many  activities,  nothing  crimi- 
nal, it  must  be  asserted  in  justice  to  him',  has  been  traced  to  him. 

"The  military  agent  was  Captain  Franz  von  Papen,  the  attache 
of  the  German  Embassy.  His  work  was  confined  specifically  to  the 
procuring  of  information  that  would  be  of  aid  to  the  Imperial  Ger- 
man army  and  to  the  military  tasks  that  might  be  peculiarly  helpful 
to  the  army. 

"  The  naval  expert  was  Captain  Karl  Boy -Ed,  another  attache  of 
the  German  Embassy.  He  had  under  him,  experts  who  made  a  spe- 
cialty of  various  lines  of  naval  matters,  fortifications,  coast  defenses 
and  explosives. 

"  The  headquarters  of  the  entire  system  were  and  are  yet  in  New 
York.  Dr.  Albert  had  his  office  in  the  Hamburg- American  Steam- 
ship Company's  building,  and  he  utilized  at  times  a  good  part  of  the 
Hamburg-American  Company's  staff — a  concern  in  which  the  Kaiser 
himself  owns  a  large  percentfige  of  the  stock.  In  the  same  building 
was  the  office  of  Paul  Koenig,  the  business  manager  of  part  of  Ger- 
many's spy  system  in  America,  though  nominally  the  Superintendent 
of  Police  for  the  Hamburg- American  line.  Captain  Boy-Ed  had  his 
headquarters  in  Eoom  801  of  11  Broadway,  and  Captain  von  Papen 
had  his  on  the  tWenty-fifth  floor  of  60  Wall  Street.'' 
Jones,  J.  P.,  op.  cit.,  pp.  21-23. 

"  The  spy  system  as  practised  in  Europe  has  been  introduced  into 
America,  and  it  is  so  well  organized  that  it  has  iDecome  a  conspiracy 
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against  democratic  institutions,  a  menace  to  our  liberties  and  the  sta- 
bility of  our  Government." 

W.  H.  Skaggs,  German  Conspiracies  in  America,  1915,  p.  112^ 

"  The  German  spy  system  has  been  active  and  virulent  in  the  United 
States  since  the  beginning  of  the  present  war.  Its  organization  is 
allied  with  the  German  propaganda  bureau  which  antedates  the 
present  war.  The  whole  machinery  of  this  seditious  organization 
was  put  to  work  immediately  upon  the  outbreak  of  the  war.  It  has 
been  tireless,  unscrupulous  and  notoriously  seditious.  Allied  with 
the  German  spy  system  have  been  a  few  of  the  most  lawless  and  dis- 
reputable Irish.  There  have  been  very  few  lawless  acts  by  the  Irish 
pro-German  citizens,  nor  have  they  engaged  in  very  much  seditious 
talk :  their  work  has  been  limited  to  loud  assertions  against  England 
and  a  few  have  indulged  in  bombast  about '  Germany  freeing  Ireland.' 

"  The  whole  United  States  is '  spy  ridden ' ;  German  spies  are  every- 
where, engaged  in  every  line  of  business,  employment,  trade  and  pro- 
fession. They  are  always  on  the  alert ;  their  system  extends  from  the 
most  humble  servant  to  the  German  Embassy  at  Washington.  Cap- 
tain Boy-Ed,  Naval  Attache  of  the  German  Embassy  at  Washington, 
is  under  suspicion  as  one  of  the  chief  directors  of  this  spy  system. 
He  is  suspected  of  questionable  activities  in  connection  with  the  issu- 
ance of  fraudulent  United  States  passports  and  he  is  under  suspicion 
of  having  a  good  deal  to  do  with  the  perjured  affidavits  stating- that 
the  Lusitania  was  armed. 

"  Chicago  is  not  only  headquarters  of  the  German  press  bureau  and 
propaganda,  but  it  is  also  the  stronghold  of  the  German  spy  system. 
Everything  in  Chicago  is  under  German  espionage.  It  is  not  pos- 
sible to  lodge  at  the  hotels,  eat  at  the  restaurants,  walk  on  the  streets 
or  ride  in  the  cars  without  being  under  the  surveillance  of  German 
spies.  Neither  resident  nor  traveler  escapes  their  attention.  They 
rifle  the  baggage  of  travelers,  and  they  have  every  proally  '  spotted.' 
And  these  things  are  done  with  perfect  impunity.  Neither  Federal, 
State  nor  city  official  has  the  temerity  to  apprehend  them.  They  have 
bluffed  and  bulldozed  some  of  the  largest  business  enterprises  in  the 
country.  The  newspapers  in  Chicago,  with  one  exception,  appear  to 
be  afraid  of  German  influence.  They  threaten  public  officials  and 
engage  in  all  manner  of  traitorous  acts.  The  activities  of  the  German 
spy  system  have  terrorized  the  whole  community. 

"  German  spies  have  attempted  to  blow  up  passenger  steamers  and 
American  warships;  they  have  placed  bombs  in  the, Senate  Chamber 
at  Washington.  Boycotting  and  writing  threatening  letters  are  com- 
mon practices  of  these  spies.  The  seditious  utterances  of  such  Ger- 
man-Americans as  Herman  Kidder,  Horace  Brand  and  their  co- 
conspirators are  in  a  large  measure  responsible  for  the  activities  of 
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the  spy  system.  Dr.  Miinsterberg  and  other  German  professors,  who 
Jiave  carried  on  a  pro-German  campaign  in  America,  are  more  adroit 
than  some  of  the  propagandists,  but  they  are  as  dangerous  as  the  more 
outspoken  Germans.  These  seditious  agitators  should  have  been  ap- 
prehended at  the  beginning  of  their  lawless  practices." 
Skaggs,  "W.  H.,  op.  at.,  pp.  119-122. 

"German  espionage  was  established  in  this  country  many  years 
ago.  It  is  the  German  spy  system  and  a  part  of  the  established  f6r- 
<eign  policy  of  the  German  Government.  It  was  well  organized  and 
in  full  operation  at  the  outbreak  of  the  war  between  the  United  States 
and  Spain.  German  propaganda  came  later  and  was  inaugurated  as 
Germany's  'American  policy.'  German  propagandism  is  under  the 
■direction  of  the  educational  department,  and  its  organization  is  com- 
plete and  as  efficient  as  the  army,  and  it  is  as  subservient  to  the  will 
of  the  Emperor.  Moreover,  it '  has  over  the  army  the  advantage  of 
being  able  to  operate  in  time  of  peace.'  " 
Skaggs,  op.  ait.,  p.  130. 

"A  genius  in  espionage — '  the  king  of  sleuth  hounds,'  as  Bismarck 
■called  him — was  discovered  in  the  person  of  Stieber.  He  was  still 
in  his  twenties  when  he  became  a  professional  agent  provocatewr, 
posing  among  the  people  as  a  leader  of  the  '  social  revolution '  and 
betraying  his  colleagues  day  by  day  to  the  police.  He  knew  every 
trick  in  the  game  of  stirring  up  popular  feeling  to  the  point  where, 
without  an  actual  outbreak,  the  authorities  were  furnished  with  all 
the  excuse  that  they  needed  for  acts  of  oppression;  and  in  the 
tumultous  forties  and  fifties  he  rendered  the  King  many  conspicuous 
services.  But  it  was  not  until  he  came  in  touch  with  Bismarck  and 
won  his  confidence  and  was  deputed  to  pave  the  way  for  the  German 
invasion  of  Austria,  that  he  became  an  international  figure.  For  two 
years  he  traveled  through  Bohemia  and  Moravia,  planting  out-  spies 
at  the  points  of  strategic  importance.  Even  Moltke,  the  most  grudg- 
ing 'of  men,  acknowledged  the  value  of  his  work.  Wherever  the  Ger- 
man armies  went  they  found  one  of  Stieber's  agents  primed  with 
information  as  to  the  strength  and  position  of  the  enemy's- forces,  the 
state  of  local  feeling,  and  the  resources  and  notabilities  of  the  neigh- 
borhood. He  was  asked  when  the  war  was  over  whether  the  cost  of 
organizing  his  service  had  been  very  heavy.  He  records  in  his 
Memoirs  his  proud  reply.  '  One  can  not,'  he  answered,  '  set  down  in 
thalers  the  value  either  of  bloodshed  which  has  been  avoided  or  of 
victories  which  have  been  secured.' 

"After  Sadowa  he  turned  his  attention  to  France.  Between  1866 
and  1870  he  sowed  in  the  fourteen  French  Departments  that  would 
be  traversed  by  the  German  troops  a  residential  army  of  not  less 
than  30,000  spies.    After  looking  over  the  ground,  which  had,  of 
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course,  already  been  prepared,  he  formulated  his  needs  in  wholesale 
fashion.  Thus  he  required  (1)  between  four  thousand  and  five  thou- 
sand farmers,  market  gardeners,  agricultural  laborers,  and  vine 
growers,  for  whom  employment  was  guaranteed  in  advance  by  his 
agents ;  (2)  from  seven  to  nine  thousand  female  domestics  for  service 
in  restaurants,  cafes,  and  hotels,  the  yoimgest  and  prettiest  of  them 
to-be  stationed  in  garrison  towns;  (3)  six  or  seven  hundred  retired 
noncommissioned  officers  for  whom- billets  were  to  be  found  in  com- 
mercial or  industrial  offices  and  factories;  (4)  one  thousand  com- 
mercial travelers;  (5)  as  many  German  governesses  for  distribution 
among  the  French  official  class. 

"Well  might  he  explain  when  an  officer  of  the  General  Staff  re- 
marked in  his  and  Bismarck's  presence, '  our  army  is  invincible,'  that 
the  proper  phrase  should  be  '  our  Armies.'  '  The  fighting  army,'  he 
went  on, '  which  you  lead,  comes  behind  you.  Now,  my  army  is  already 
in  occupation  of  positions  which  it  reached  in  silence  many  months 
ago.'  And  well  might  Bismarck  indorse  the  retort  by  silently  clasp- 
ing the  hand  of  the  master  spy. 

"  When  the  Prussians  got  to  Versailles,  nine  thousand  of  Stieber's 
men  were  on  duty  in  the  streets;  and  it  was  to  their  official  head- 
quarters, where  Stieber  was  then  in  residence,  that  the  unsuspecting 
Jules  Favre  was  driven  when  negotiating  the  surrender  of  Paris. 
Stieber  himself  waited  on  the  French  minister  in  the  guise  of  a  valet, 
brought  him  his  cup  of  coffee  every  morning,  and  systematically  went 
through  his  pockets,  trunks,  and  papers." 
Brooks,  Sydney,  op.  dt.,  pp.  254-255. 

"  What  the  present  war  has  shown  is  that  the  system  first  scientifi- 
cally organized  by  Stieber  forty-five  years  ago  has  been  not  only 
maintained  but  expanded.  For  many  years  past,  Germany  has  been 
spending  on  her  secret  service  between  three  and  four  million  dollars 
annually,  that  is  to  say,  about  five  times  as  much  as  France  and  from 
twelve  to  fifteen  times  as  much  as  Great  Britain.  The  purpose  to 
which  these  funds  are  mainly  devoted  is  the  establishment  and  main- 
tenance of  spies  at  fixed  posts  in  potentially  hostile  countries.  In 
France,  where  this  smothered  warfare  has  been  waged  most  persist- 
ently and  can  best  be  studied,  the  principal  agents  are  rarely  Ger- 
mans. They  are  as  a  rule  Swiss,  Belgians,  and  Alsatians,  with  a 
sprinkling  of  corrupt  Frenchmen.  If  they  are  Germans,  then  they 
hasten  to  take  out  naturalization  papers  and  to  make  themselves  con- 
spicuous by  protestations  of  loyalty  to  the  land  of  their  adoption. 
But  in  all  cases  they  are  instructed  to  disguise  their  operations  under 
the  forms  of  ordinary  business.  They  take  shops,  land  agencies, 
hotels,  insurance  offices,  and  so  on.  They  follow  their  calling  just 
like  everybody  else  in  the  locality.    They  attract  no  notice  either  by 
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having  too  much  money  or  too  little.  Their  businesses  are  soundly 
established  and  are  in  keeping  with  the  requirements  of  the  neigh- 
borhood. The  expenses  of  starting  them  are  borne  out  of  the  secret- 
service  funds,  and  from  the  same  source  the  deficits,  if  any,  in  the 
annual  balance  sheet  are  made  good.  The  man  in  charge  identifies 
himself  with  the  life  around  him,  sits  on  committees,  makes  as  many 
friends  as  possible,  subscribes  generously  to  local  charities,  and  not  in- 
frequently gets  himself  elected  to  some  minor  office.  He  is  paid  for 
his  services  as  a  spy  either  by  an  inspector  who  visits  him  in  the  guise 
of  a  commercial  drummer  and  to  whom  he  hands  his<  reports,  or  by 
bank  notes  inclosed  in  a  registered'  envelope  and  accompanied  by  a  let- 
ter dated  from  Lausanne  or  Brussels  or  some  equally  innocuous  cen- 
ter— never  from'  any  German  town — ^the  writer  of  which  poses  as  some 
near  relative  or  intimate  friend  gratefully  discharging  his  financial 
obligations.  Thus  the  spy  is  able  to  live  in  respected  independence,  his 
own  master,  secure  against  suspicion,  or  in  any  event  against  proof, 
and  in  a  position  to  do  his  duty  by  his  employers. 

"  It  is  spies  of  this  class  who  have  made  the  German  name  detest- 
able throughout  Europe.  The  spy  who  is  dispatched  either  in  war 
or  in  peace  on  a  confidential  mission  to  a  foreign  country  has  still  an 
element  of  romance  about  him.  .  .  . 

•'  But  one  has,  irrationally  perhaps.,  a  very  different  feeling  toward 
the  German  battalions  of  residential  spies.  They  mingle  with  the 
people  whose  hospitality  they  are  all  the  time  abusing.  They  become, 
to  all  appearances,  their  friends,  are  admitted  to  their  houses,  and  yet 
are  always  plotting  against  their  safety.  That  is  a  situation  which, 
the  moment  it  is  revealed  or  suspected,  becomes  little  less  than  fatal 
to  the  normal  confidences  of  civilized  intercourse.  Spy  mania,  over 
which,  I  dare  say,  many  Americans  have  made  merry  in  the  past  few 
months,  is  a  disease  incomprehensible  to  those  who  have  not  them- 
selves experienced  its  ravages.  It  is  a  madness  of  terror  and  suspi- 
cion vitiating  the  whole  atmosphere,  causing  cities  and  whole  nations 
to  Avrithe  under  its  snaky  touch.  But  it  is  a  madness  not  without 
cause." 

Brooks,  Sycliaey,  op.  cit.,  pp.  255-56. 

XIX.  GERMAN  PROPAGANDA  AND   CONSPIRACIES. 

Among  the  fundamental  rights  of  states  are  those  of  self-preser- 
vation or  existence  and  the  right  to  sovereignty  or  autonomy  and 
independence.  These  involve  the  right  of  the  state  to  establish,  main- 
lain  and  change  its  own  constitution  or  form  of  government,  to 
select  its  own  rulers  and  to  make  and  modify  its  own  laws. 

This  implies  a  corresponding  duty  on  the  part  of  other  states  to 
refrain  from  activities  (including  political  propaganda)  on  foreign 
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territory  which  tend  to  the  subversion  or  destruction  of  the  institu- 
tions of  another  state.  Any  attempt,  whether  through  accredited  or 
unaccredited  (secret)  agents  on  the  part  of  a  state  to  spread  its  pecu- 
liar '•  Kultur  "  or  in  organized  ways  to  propagate  its  ideas  or  institu- 
tions should  be  regarded  as  inimical  and  unfriendly. 

"  Self-preservation  includes  and  implies  the  exercise  of  all  rights 
necessar}'  to  safeguard  the  physical  and  moral  integrity  of  the  state, 
the  power  to  remove  all  immediate  evils,  to  take  precautions  against 
future  danger,  to  take  measures  essential  to  keep  intact  the  existence, 
territory,  population  and  the  social  bond  ..." 

"  Unquestionably  a  state  has  the  right  to  develop  its  resources,  to 
increase  its  industrial  and  commercial  power,  to  make  progress  in 
the  arts  and  sciences,  to  send  abroad  artistic  and  scientific  missions,. 
to  establish  in  foreign  countries,  with  the  consent  of  the  local  govern- 
ment, academies  and  schools  intended  for  its  nationals.  Germany, 
England,  the  United  States,  and  France  have  schools  at  Rome  and 
Athens. 

"  The  increase  of  the  domestic  prosperity  of  the  state  should  occa- 
sion no  legitimate  opposition  on  the  part  of  other  powers.  Indeed, 
in  the  ardent  economic  struggle  which  has  been  one  of  the  charac- 
teristics of  the  19th  century,  many  states  seek  to  place  obstacles  in 
the  way  of  the  commercial  and  industrial  development  of  neighboring 
states  by  assimiing  control  of  the  channels  of  foreign  trade  in  order  to 
increase  their  own  riches.  But  it  is  only  the  exercise,  on  their  part, 
of  an  equal  right  to  direct  their  rival  efforts  toward  the  same  end." 

Bonfils-Fauchillet,  Manual  cle  droit  Int.  Puhlic,  pp.  153-154. 

"  Every  sovereign  state  may,  from  the  very  nature  of  its  organiza- 
tion, freely  exercise  its  sovereign  rights  in  any  manner  not  incon- 
sistent with  the  equal  rights  of  other  states.  The  very  fact  of  its 
sovereignty  implies  its  independence  of  the  control  of  any  other  state. 
It  may,  therefore,  exercise  all  rights  and  contract  all  obligations 
incident  to  its  sovereignty  as  a  separate,  distinct,  and  independent 
society  or  political  organization.  These  rights  and  obligations  are 
limited  only  by  the  law  of  nature  and  the  existence  of  similar  rights 
in  others.  The  international  rights  of  sovereign  states  have,  there- 
fore, been  divided  into  two  classes:  absolute  and  conditional^  the 
former  including  those  rights  to  which  a  state  is  entitled  as  a  distinct 
being  or  sovereignty,  and  the  latter  including  those  rights  to  which 
it  is  entitled  only  under  particular  circumstances  in  its  relation  to 
others. 

"  The  right  of  every  sovereign  state  to  establish,  alter,  or  abolish 

its  own  municipal  constitution  and  form  of  government,  would  seem 

to  follow,  as  a  necessary  conclusion,  from  these  premises.    And  from 

the  same  course  of  reasoning,  it  will  be  inferred,  that  no  foreign  state 

9243S— 19. 5 
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can  interfere  with  the  exercise  of  this  right,  no  matter  what  political 
or  civil  institutions  such  sovereign  state  may  see  fit  to  adopt  for  the 
government  of  its  own  subjects  and  citizens.  Vattel  says  that  the 
Spaniards  invaded  this  right  when  they  judged  the  Inca  of  Peru, 
concerning  the  administration  of  his  government,  by  their  own  laws. 
Other  examples  of  the  same  nature  are  to  be  found  in  the  invasion  of 
Holland  by  Prussia  in  1787,  and  by  France  in  1792 ;  and  the  annihila- 
tion of  the  separate  independence  of  Poland  by  the  joint  action  of 
Russia,  Prussia,  and  Austria  in  1815.  A  sovereign  state  may  freely 
of  its  own  will  change  from  a  monarchy  to  a  republic,  from  a  republic 
to  a  limited  monarchy,  or  to  a  despotism,  or  to  a  government  of  any 
imaginable  shape,  so  long  as  such  change  is  not  of  a  character  to 
immediately,  or  of  necessity,  affect  the  independence,  freedom,  and 
security  of  others. 

"  The  right  of  a  sovereign  state  to  the  choice  of  its  own  rulers  rests 
upon  the  same  foundation  as  its  right  to  determine  the  form  of  its 
own  internal  constitution ;  and  the  interference  of  a  foreign  state  in 
the  one  case  can  not  be  justified  except  under  the  same  circumstances 
and  upon  the  same  grounds  as  in  the  other— viz,  the  immediate  and 
pressing  danger  to  its  own  independevice  and  security.  In  other 
words,  the  change  must  involve  external  as  well  as  internal  relations, 
in  order  to  render  foreign  interference  in  such  case  justifiable,  even 
under  the  most  liberal  and  extended  rules  of  construction.  Moreover, 
even  in  the  case  supposed,  if  the  danger  is  only  remote  and  prob- 
lematical, it  would  fail  to  make  the  interference  justifiable  in  the  eye 
of  international  law.     *     *     * » 

"  Foreign  interference  in  the  internal  affairs  of  a  state  has  some- 
times been  defended  on  the  ground  of  a  necessity  on  the  part  of  the 
interfering  states,  involving  their  own  particular  security.  That  a 
right  of  pacific  interference,  and  even  of  armed  intervention,  may 
sometimes  grow  out  of  such  threatened  danger  to  a  particular  state 
can  not  be  doubted.  In  the  opinion  of  Mr.  Canning,  interference  is 
justifiable  with  a  nation  which  attempts  to  '  propagate,  first,  her  prin- 
ciples and,  afterwards,  her  dominion  by  the  sword,  or  encourages  the 
subjects  of  another  to  resist  authority,  or  assist  rebellious  projects.' 
So,  also,  there  may  be  an  impending  danger,  affecting  the  general 
security  of  nations,  which  may  justify  an  interference  on  their  part, 
for  the  security  of  their  own  independence  and  the  preservation  of 
peace.  But  such  danger  must  be  threatening  and  immediate,  and  not 
a  mere  remote  contingency ;  and  even  then  the  interference  must  be 
limited  to  the  removal  of  the  danger  itself;  beyond  that  it.  would  be 
unlawful." 

Halleck,  op.  cit.,  vol.  1,  pp.  100-102. 

"  Since  the  beginning  of  the  war  German  officials  in  the  United 
States  have  engaged  in  many  improper  activities  in  violation  of  the 
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laws  of  the  United  States  and  of  their  obligations  as  officials  in  a 
neutral  country.  Count  von  Bernstorff,  the  German  ambassador, 
Capt.  von  Papen,  military  attache  of  the  embassy,  Capt.  Boy-Ed, 
naval  attache,  as  well  as  various  consular  officers  and  other  officials, 
were  involved  in  these  activities,  which  were  very  widespread. 

"The  following  instances  are  chosen  at  random  from  the  cases 
which  have  come  to  the  knowledge  of  the  Government. 

"  1.  By  direct  instructions  received  from  the  foreign  office  in  Berlin 
the  German  Embassy  in  this  country  furnished  funds  and  issued 
orders  to  the  Indian  independence  committee  of  the  Indian  National- 
ist Party  in  the  United  States.  These  instructions  were  usually 
conveyed  to  the  committee  by  the  military  information  bureau  in 
New  York  (Von  Igel)  or  by  the  German  consulates  in  New  York 
and  San  Francisco. 

"Dr.  Chakrabarty,  recently  arrested  in  New  York  City,  received, 
all  in  all,  according  to  his  own  admission,  some  $60,000  from  Von 
Igel.  He  claims  that  the  greater  portion  of  this  money  was  used 
for  defraying  the  expenses  of  the  Indian  revolutionary  propaganda 
in  this  country,  and,  as  he  says,  for  educational  purposes.  While 
this  is  in  itself  true,  it  is  not  all  that  was  done  by  the  revolutionists. 
They  have  sent  representatives  to  the  Far- East  to  stir  up  trouble  in 
India  and  they  have  attempted  to  ship  arms  and  ammunition  to 
India.  Tliese  expeditions  have  failed.  The  German  Embassy  also 
employed  Ernest  T.  Euphrat  to  carry  instructions  and  information 
between  Berlin  and  Washington  under  an  American  passport. 

"  2.  Officers  of  interned  German  warships  have  violated  their  word 
of  honor  and  escaped.  In  one  instance  the  German  consul  at  Rich- 
mond furnished  the  money  to  purchase  a  boat  to  enable  six  warrant 
officers  of  the  steamer  Kronprim  Wilhelm  to  escape  after  breaking 
their  parole. 

"  3.  Under  the  supervision  of  Capt.  von  Papen  and  Wolf  von  Igel, 
Hans  von  Wedell  and  subsequently,  Carl  Ruroede  maintained  a 
legular  office  for  the  procurement  of  fraudulent  passports  for  Ger- 
man reservists.  These  operations  were  directed  and  financed  in  part 
by  Capt.  von  Papen  and  Wolf  von  Igel.  Indictments  were  returned, 
Carl  Ruroede  sentenced  to  the  penitentiary,  and  a  number  of  Ger- 
man officers  fined.  Von  Wedell  escaped  and  has  apparently  been 
drowned  at  sea.  Von  Wedell's  operations  were  also  known  to  high 
officials  in  Germany.  When  Von  Wedell  became  suspicious  that 
forgeries  committed  by  him  on  a  passport  application  had  become 
knowii,  he  conferred  with  Capt.  von  Papen  and  obtained  money  from 
him  wherewith  to  make  his  escape. 

4.  "  James  J.  F.  Archibald,  under  cover  of  an  American  passport 
and  in  the  pay  of  the  German  Government  through  Ambassador 
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BernstorfF,  carried  dispatches  for  Ambassador  Dumba  and  other- 
wise engaged  in  unneutral  activities. 

5.  "Albert  Sanders,  Charles  Wunnonberg,  and  others,  German 
agents  in  this  country,  were  engaged,  among  other  activities,  in  send- 
ing spies  to  England  equipped  with  American  passports,  for  the  pur- 
pose of  securing  toiilitary  information.  Several  such  men  have  been 
sent.  Sanders  and  Wunnonberg  have  plead  guilty  to  indictments, 
brought  against  them  in  New  York  City,  as  has  George  Voux  Bacon,^ 
one  of  the  men  sent  abroad  by  them. 

6.  "American  passports  have  been  counterfeited  and  counterfeits, 
'found  on  German  agents.    Baron  von  Cupenberg,  a  German  agent,. 

when  arrested  abroad,  iDore  a  counterfeit  of  an  American  passport 
i-ssued  to  Gustav  C.  Boeder ;  Irving  Guy  Ries  received  an  American 
passport,  went  to  Germany,  where  the  police  retained  his  passports, 
for  24  hours.  Later  a  German  spy  named  Carl  Paul  Julius  Hensel 
was. arrested  in  London  with  a  counterfeit  of  the  Eies  passport  in  his 
possession. 

7.  "Prominent  officials  of  the  Hamburg- American  Line,  who 
under  the  direction  of  Capt.  Boy-Ed,  endeavored  to  provide  German 
Warships  at  sea  with  coal  and  other  supplies  in  viola,tion  of  the 
statutes  of  the  United  States,  have  been  tried  and  convicted  and 
sentenced  to  the  penitentiary.  Some  12  or  more  vessels  were  in- 
volved in  this  plan. 

8.  "Under  the  direction  of  Capt.  Boy-Ed  and  the  German  con- 
sulate at  San  Francisco,  and  in  violation  of  our  law,  the  steamships 
Sacrcumento  and  Mazatlan  carried  supplies  from  San  Francisco  to 
German  war  vessels.  The  OUen  and  Mahoney,  which  were  engaged 
in  a  similar  enterprise,  were  detained.  The  money  for  these  ventures 
was  furnished  by  Capt.  Boy-Ed.  Indictments  have  been  returned 
in  connection  with  these  matters  against  a  large  number  of  persons. 

9.  "  Werner  Horn,  a  lieutenant  in  the  German  Reserve,  was  fur- 
nished funds  by  Capt.  Franz  von  Papen  and  sent  with  dynamite, 
under  orders  to  blow  up  the  International  Bridge  at  Vanceboro,  Me. 
He  was  partially  successful.  He  is  now  under  indictment  for  the 
unlawful  transportation  of  dynamite  on  passenger  trains  and  is  in 
jail  awaiting  trial  following  the  dismissal  of  his  appeal  by  the 
Supreme  Court. 

10.  "  Capt.  von  Papen  furnished  funds  to  Altert  Kaltschmidt,  of 
Detroit,  who  is  involved  in  a  plot  to  blow  up  a  factory  at  Walker- 
ville,  Canada,  and  the  armory  at  Windsor,  Canada. 

11.  "  Robert  Fay,  Walter  Seholtz,  and  Paul  Daeche  have  been  con- 
victed and  sentenced  to  the  penitentiary  and  three  others  are  under 
indictment  for  conspiracy  to  prepare  bombs  and  attach  them  to 
allied  ships  leaving  New  York  Harbor.    Fay,  who  was  the  principal 
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in  this  scheme,  was  a  German  soldier.  He  testified  that  lie  received 
finances  from  a  German  secret  agent  in  Brussels,  and  told  von  Papen 
of  his  plans,  who  advised  hini  that  his  device  was  not  practicable, 
but  that  he  should  go  ahead  with  it,  and  if  he  could  make  it  work  he 
would  consider  it. 

12.  "  Under  the  direction  of  Capt.  von  Papen  and  Wolf  von  Igei, 
Dr.  Walter  T.  Scheeld,  Capt.  von  Kleist,  Capt.  Wolpert,  of  the  Atlas 
Steamship  Co.,  and  Capt.  Rode,  of  the  Hamburg-American  Line, 
manufactured  incendiary  bombs  and  placed  them  on  board  allied 
vessels.  The  shells  in  which  the  chemicals  were  placed  were  made 
on  board  the  steamship  Frederick  der  Grosse.  Scheele  was  furnished 
$1,000  by  von  Igel  wherewith  to  become  a  fugitive  from  justice. 

13.  "  Capt.  Franz  Eintelen,  a  reserve  officer  in  the  German  Navy, 
came  to  this  country  secretly  for  the  purpose  of  preventing  the  ex- 
portation of  munitions  of  war  to  the  allies  and  of  getting  to  Germany 
needed  supplies.  He  organized  and  financed  Labor's  National  Peace 
Council  in  an  effort  to  bring  about  an  embargo  on  the  shipment  of 
munitions  of  war,  tried  to  bring  about  strikes,  etc. 

14.  "  Consul  General  Bopp,  at  'San  Francisco,  Vice  Consul  General 
Von  Schaick,  Baron  George  Wilhelm  von  Brincken  (an  employee  of 
the  consulate),  Charles  C.  Crowley,  and  Mrs.  Margaret  W.  Cornell 
(secret  agents  of  the  German  consulate  at  San  Francisco)  have  been 
convicted  of  conspiracy  to  send  agents  into  Canada  to  blow  up  rail- 
road tunnels  and  bridges,  and  to  wreck  vessels  sailing  from  Pacific 
coast  ports  with  war  material  for  Russia  and  Japan. 

15.  "  Paul  Koenig,  head  of  the  secret-service  work  of  the  Hamburg- 
American  Line,  by  direction  of  his  superior  officers,  largely  aug- 
mented his  organization  and  under  the  direction  of  von  Papen, 
Boy-ed,  and  Albert  carried  on  secret  work  for  the  German  Govern- 
ment. He  secured  and  sent  spies  to  Canada  to  gather  information 
concerning  the  Welland  Canal,  the  movements  of  Canadian  troops 
to  England,  brjbed  an  employee  of  a  bank  for  information  concern- 
ing shipments  to  the  allies,  sent  spies  to  Europe  on  American  pass- 
ports to  secure  military  information,  and  was  involved  with  Capt. 
von  Papen  in  plans  to  place  bombs  on  ships  of  the  allies  leaving 
New  York  Harbor,  etc.  Von  Papen,  Boy-ed,  and  Albert  had  fre- 
quent conferences  with  Koenig  in  his  office,  at  theirs,  and  at  outside 
places.    Koenig  and  certain  of  his  associates  are  under  indictment. 

16.  "  Capt.  von  Papen,  Capt.  Hans  Tauscher,  Wolf  von  Igel,  and  a 
number  of  German  reservists  organized  an  expedition  to  go  into  Can- 
ada, destroy  the  Welland  Canal,  and  endeavor  to  terrorize  Canadians 
in  order  to  delay  the  sending  of  troops  from  Canada  to  Europe.  In- 
dictments have  been  returned  against  these  persons.  Wolf  von  Igel 
furnished  Fritzen,  one  of  the  conspirators  in  this  case,  money  on  which 
to  flee  from  New  York  City.    Fritzen  is  now  in  jail  in  New  York  City. 
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17.  "  With  money  furnished  by  official  German  representatives  in 
this  country,  a  cargo  of  arms  and  ammunition  was  purchased  and; 
shipped  on  board  the  schooner  Annie  Larsen.  Through  the  activities 
of  German  official  representatives  in  this  country  and  other  Germans 
a  number  of  Indians  were  procured'  to  form  an  expedition  to  go  on 
the  steamship  Maverick,  meet  the  Annie  Larsen,  take  over  her  cargo, 
and  endeavor  to  bring  about  a  revolution  in  India.  This  plan  involved 
the  sending  of  a  German  officer  to  drill  Indian  recruits  and  the  entire 
plan  was  managed  and  directed  by  Oapt.  von  Papen,  Capt.  Hans 
Tauscher,  and  other  official  German  representatives  in  this  country. 

18.  "  Gustav  Stahl,  a  German  reservist,  made  an  affidavit  which  he 
admitted  was  false,  regarding  the  armament  of  the  Lusitcmia,  which 
affidavit  was  forwarded  to  the  State  Department  by  Ambassador  Bern- 
storff.  He  plead  guilty  to  an  indictment  charging  perjury,  and 
was  sentenced  to  the  penitentiary.  Koenig,  herein  mentioned,  was  ac- 
tive in  securing  this  affidavit. 

19.  "  The  German  embassy  organized,  directed,  and  financed  the 
Hans  Libeau  Employment  Agency,  through  which  extended  efforts 
were  made  to  induce  employees  of  manufacturers  engaged  in  supply- 
ing various  kinds  of  material  to  the  allies  to  give  up  their  positions  in 
an  effort  to  interfere  with  the  output  of  such  manufacturers.  Von 
Papen  indorsed  this  organization  as  a  military  measure,  and  it  was 
hoped  through  its  propaganda  to  cripple  munition  factories. 

20.  "  The  German  Government  has  assisted  financially  a  number  of 
newspapers  in  this  country  in  return  for  pro-German  propaganda. 

21.  "  Many  facts  have  been  secured  indicating  that  Germans  have 
aided  and  encouraged  financially  and  otherwise  the  activities  of  one 
or  the  other  factions  in  Mexico,  the  purpose  being  to  keep  the  United 
States  occupied  along  its  borders  and  to  prevent  the  exportation  of 
munitions  of  war  to  the  allies ;  see,  in  this  connection,  the  activities  of 
Eintelen,  Stallforth,  Kopf ,  the  German  consul  at  Chihuahua,  Krum- 
Hellen,  Felix  Somerfield  (Villa's  representative  at  New  York),  Carl 
Heynen,  Gustav  Steinberg,  and  many  others." 

Report  from  the  Cammittee  on  Foreign  Affairs  to  the  House  of  Repre- 
sentatives, No.  1,  65th  Congress,  1st  Session,  pp.  5-9. 

"There  have  been  two  kinds  of  German  propaganda.  One,  de- 
voted to  setting  before  the  American  people  Germany's  side  of  the 
war,  may  be  classed  as  legitimate.  The  other  has  been  illegal  and 
criminal. 

Jones,  J.  P.,  In  Foreword,  to  America  Entangled,  1917,  p.  xi. 

"  German  propagandism  in  this  country  had  at  the  beginning  a  per- 
fect organization.  As  stated  by  the  American  correspondent  of 
The  Field,  London,  Dr.  Dernburg  established  headquarters  in  the 
offices  of  the  Hamburg- American  Line,  and  took  over  the  staff  of 
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that  office  and  had  at  his  disposal  agents  in  every  town  of  any  im- 
portance in  the  United  States.  Through  this  important  connection 
he  was  able  to  reach  practically  every  business  interest  in  the  United 
States.  But  the  work  was  not  limited  to  business  interests:  it  had 
allied  associations  reaching  every  class  of  citizens.  Its  Press  Bureau 
is  the  most  complete  and  comprehensive  organization  that  has  ever 
undertaken  to  influence  public  opinion  in  this  country.  With  infor- 
mation in  detail  relating  to  national,  state  and  local  aifairs,  it  has 
been  able  to  reach  the  strong  and  weak  points,  the  affiliations  and 
prejudices  of  practically  every  citizen  of  this  country.  It  has  been 
supplied  with  the  name  and  address  of  every  American  who  has 
registered  at  a  German  university  during  the  past  twenty  years,  and 
to  these  Americans  have  been  sent  letters  and  literature  defending 
German  methods  and  upholding  German  policies  with  the  usual 
appeal  for  support  and  sympathy. 

'•  Dr.  Dernburg  came  to  America  the  third  or  fourth  week  of  the 
war.  He  had  the  active  cooperation  of  great  financial  and  commer- 
cial institutions  and  a  large  number  of  German  periodicals  and  news- 
papers, including  several  old  American  papers  in  the  Middle  West^ 
which  have  been  under  Germanic  influence.  His  country  has  fewer 
friends  in  America  than  it  had  when  he  began  his  work.  Practi- 
cally every  leading  magazine,  periodical  and  newspaper  east  of 
Pittsburgh  and,  with  few  exceptions,  all  west  of  Pittsburgh,  are  pro- 
Ally.  More  than  four-fifths  of  the  faculty  of  every  American  col- 
lege are  with  the  Allies.  The  substantial  support  which  Germany 
has  in  this  country,  other  than  the  hyphenated  Americans,  their  co- 
conspirators and  hirelings,  is  found  with  the  whisky  trust,  the  most 
lawless  and  corrupt  industry  in  America.  The  bumptious  policyj 
vhe  sheer  impudence  of  the  German  Ambassador,  is  without  prece- 
dent in  American  diplomacy.  The  German  Empire  has  no  repre-  • 
sentative  in  America  for  whom  the  people  have  any  respect  and  in 
whom  they  have  any  confidence. 

"  Dr.  Dernburg  and  his  bureau  found  enthusiastic  supporters  in 
the  most  irreconcilable  group  of  Irish  patriots.  Joint  Irish- Ameri- 
can meetings  were  held  from  the  Atlantic  to  the  Pacific.  Certain 
Irish  papers,  such  as  The  Gaelic  American,  in  New  York,  whose  edi- 
tor, John  Devoy,  had  served  five  years  in  an  English  prison  for 
Fenianism,  began  denouncing  John  Redmond  as  a  traitor  and  de- 
manding a  German  invasion  of  Ireland.  From  Dr.  Dernburg's  office 
tons  of  literature  found  its  way  into  the  mails.  Most  Americans  of 
prominence  received  pamphlets  on  '  the  truth  about  the  war,'  and  doc- 
umentary evidence  purporting  to  prove  that  Belgium  got  just  about 
what  she  deserved." 

Skaggs,  W.  H.,  op.  fit,  pp.  136-139. 
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"  The  story  of  German  propagandism  in  America  and  German- 
Americans'  agitation  against  the  best  interests  of  this  country  are 
not  limited  to  the  events  of  the  present  war.  They  are  a  part  of 
American  history.  During  many  j'ears  Gerihan- American  Leagues 
have  been  well  organized  and  have  systematically  taken  advantage 
of  every  opportunity  to  embarrass  this  country  in  its  foreign  rela- 
tions, and  especially  when  international  questions  demanded  wise 
j.nd  delicate  treatment  by  our  State  Department  and  the  sober  and 
patriotic  support  of  the  Government  by  the  people.  If  these  hyphen- 
ated Americans  have  any  respect  for  American  institutions,  or  anj' 
patriotic  interest  in  the  country  of  which  they  are  citizens,  they  fail 
to  show  such  feeling  and  interest  when  the  country  needs  their 
.support." 

Skaggs,  W.  H.,  op.  cit.,  p.  198. 

"  The  hyphenated  Americans  and  German  propagandists  have 
tried  to  embroil  this  country  in  a  war  with  Japan,  hoping  to  force  us 
into  the  European  war  on  the  German  side.  During  many  years 
there  has  been  a  well-recognized  plan  to  create  prejudice  in  America 
against  the  Slavic  races,  for  the  purpose  of  involving  America  in 
trouble  with  Russia,  which  as  a  matter  of  course,  would  be  to  Ger- 
many's advantage.  A  war  between  the  United  States  and  Russia 
Avould  have  given  Germany  the  opportunity  she  desired:  she  could 
have  selected  either  belligerent  as  an  ally." 
Skaggs,  W.  H.  op.  cit.,  p.  201. 

"An  especially  belligerent  advocate  of  the  German  cause  is  the 
weekly  newspaper,  the  Fatherland.  Mr.  George  Sylvester  Viereck, 
hitherto  chiefly  known  as  a  poet  of  eroticism,  established  this  enter- 
prise on  the  ninth  day  of  mobilization.  Soon  after  Dr.  Dernburg's 
arrival  this  paper  was  moved  up  to  1123  Broadway,  in  an  office  gen- 
erally regarded  as  part  of  the  Dernburg  suite.  From  the  beginning, 
the  Fatherland  has  vituperatively  abused  most  things  American.  It 
is  only  necessary  to  quote  its  reference  to  certain  leaders  of  American 
thought  to  appreciate  the  delicacy  with  which  it  has  preached  its 
cause.  The  ex-president  of  our  most  venerable  University  is  called 
'  sleek  old  Eliot,  who  bartered  away  his  reputation  and  the  prestige 
of  his  University  for  a  five-foot  bookshelf.'  Our  Secretary  of  State 
becomes  Sir  William  J.  Bryan;  he  is  '  silly  and  dishonest';  and  con- 
stant reference  is  made  to  the  fact  that  his  daughter  is  the  wife  of  a 
British  Army  captain.  President  Wilson  is  '  the  weak-kneed  sophist 
in  the  White  House,'  and  columns  are  given  to  denouncing  him  and 
his  policies.  Indeed,  any  prominent  citizen  who  whispers  a  word 
against  Germany  is  sure  to  have  a  vituperative  paragraph  in  the 
Fatherland." 

World's  Work,  June,  1915. 
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On  February  10th,  1915,  George  Sylvester  Viereck,  Editor  of  the 
Fatherland,  uttered  such  words  of  insolence  and  impudence  as 
follow : 

""  We  are  tired  of  playing  the  part  of  Cinderella  in  Annerioan  poli- 
tics. We  claim  our  seats  at  the  banquet  table.  .  .  .  We  shall  re- 
write the  word  American,  to  the  extent  of  our  power,  in  terms  of 
our  own  ethnic  conception.  .  .  .  You  have  sown  the  storm,  you 
shall  reap  the  whirlwind.  You  have  refused  to  listen  to  our  reason- 
ing. You  were  deaf  to  our  pleas.  Now  the  ballot  shall  speak  for 
•ns.  We  shaiU  go  into  the  arena  of  politics.  We  shall  try  to  beat  you 
at  your  own  game.  One  hundred  and  seventy  Members  of  Congress 
are  of  Irish  extraction.  There  is  no  reason  why  they  should  not  be 
joined  by  one  hundred  and  seventy  of  German  extraction.  There  is 
no  reason  why  we  should  not  labor  for  the  election  of  men  of  our  own 
blood  who  are  in  accord  with  our  principles,  which  are  also  the  prin- 
ciples of  trvie  Americanism." 

"^Ajiy  one  Avho  before  the  end  of  August,  had  seen  fit  to  declare  in 
the  language  of  the  old  almanacs, '  about  this  time  we  may  expect '  a 
strong  German  movement  for  peace,  could  have  earned  reputation  as 
a  prophet  very  cheaply  and  with  slight  risk  of  failure.  The  grounds 
for  this  prediction,  now  in  course  of  fulfillment,  were  sufficiently 
obvious.  The  third  great  attempt  oi;i  the  part  of  the  Germans  to 
reach  Paris  had  disastrously  failed.  The  offensive,  moreover,  had 
passed  to  the  Allies,  and  the  German  armies  were  then  and  are  now 
being  steadily  forced  back,  with  enormous  losses  in  killed  and 
wounded,  in  prisoners,  in  guns,  and  in  war  material.  It  is  therefore 
not  surprising  that  Germany  has  already  begun  a  strong  movement 
for  peace,  in  order  to  secure,  if  possible,  the  territory  which  she  has 
seized  and  the  property  which  she  has  stolen.  For  this  movement, 
backed  up  by  all  the  machinery  of  German  propaganda,  we  ought  to 
be  prepared  in  mind  and  spirit  and  in  all  we  say  and  do,  just  as  much 
as  our  armies  must  be  supported  and  prepared  for  the  German  attacks 
upon  the  field  of  battle. 

"  The  first  step  for  preparation  is  to  understand  thoroughly  Ger- 
man methods  of  propaganda,  and  very  few  people  know  in  detail 
what  a  vast  organization  Germany  has  built  up,  both  before  tke  war 
and  since  it  began,  for  these  purposes.  Any  one  who  wishes  in  some 
measure  at  least  to  realize  the  extent  and  power  of  German  propa- 
ganda should  read  an  article  in  the  Quarterly  Review  of  July,  1918, 
reprinted  in  the  Living  Age  of  August  31,  by  Mr.  Lewis  Melville 
upon  '  Germa.n  Propagandist  Societies.'  It  is  impossible  to  give  here 
even  a  summary  of  an  article  which  fills  nearly  twenty  pages  of  the 
Quarterly  Review  and  which  even  then  is  admittedly  incomplete. 
Not  only  does  Germany  have  official  propaganda  proceeding  from 
special  bureau?  of  the  Foreign  Office,  the  War  Office,  and  the  Ad- 
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miralty,  but  it  has  also  a  press  department  for  the  purpose  of  influ- 
encing neutral  countries,  presided  over  by  the  well-known  Catholic 
member  of  the  Reichstag,  Doctor  Matthias  Erzberger.  These  gov- 
ernment agencies,  powerful  as  they  are,  form,  however,  but  a  very 
small  part  of  the  organizations  devoted  to  the  promotion  of  German 
interests  abroad.  Some  of  the  latter,  formed  long  before  the  war  for 
industrial  and  commercial  purposes,  have  devoted  themselves  in  the 
last  four  years  exclusively  to  aiding  the  war.  The  most  important 
perhaps  is  the  German  Oversea  and  Transoceanic  Service,  now 
divided  into  two  societies,  which  furnishes  news,  pictures,  pamphlets^ 
and  material  of.  all  sorts  in  all  languages  and  in  all  countries. 

"In  addition  to  this  there  are  other  industrial  and  commercial 
associations  with  like  aims  and  special  organizations  for  most  of  th© 
countries  of  the  world,  all  working  toward  the  same  end.  There  are 
separate  societies,  for  example,  organized  to  carry  on  propaganda  in 
Turkey,  Bulgaria,  Asia  Minor,  China,  India,  the  countries  of  South 
America,  and  all  this  in  addition  to  the  general  work  being  done  in 
the  United  States  and  in  the  Allied  countries.  This  vast  and  intricate 
machinery  for  afl'ecting  public  opinion  has  shrunk  from  no  expendi- 
ture and  from  no  form  of  treachery  and  corruption.  The  army  of 
agents,  informers,  spies,'  and  criminals  thus  employed  is  led  and  di- 
rected by  ambassadors,  ministers,  and  officers  of  high  military  rank. 
"Where,  for  example,  they  have  had  no  friendly  newspapers  they  have 
not  hestiated  to  subsidize  or  even  to  buy  outright  newspapers  which 
would  serve  their  purpose.  They  have  innumerable  agents  and  the 
propaganda  is  not  only  of  the  most  insidious  but  of  the  most  poison- 
ous character  with  a  system  of  organized  falsehood  which  it  is  difficult 
accurately  to  describe  or  even  to  imagine.  It  appears  in  the  most 
innocent  forms  as  well  as  in  the  most  flagrant  lying.     ...     . 

"  How  effective  this  foul  propaganda  has  been  is  made  painfully 
evident  by  its  success  in  Russia,  where  it  found  because  of  popular 
ignorance  a  peculiarly  congenial  soil,  and  where  it  has  brought  about 
a  so-called  government  headed  by  its  own  agents,  which  has  drenched 
the  land  in  the  blood  of  murdered  men  and  women,  which  has  thrown 
the  country  into  anarchy  and  for  the  time  being  at  least  wrecked  it  as 
a  military  factor.  The  Italian  retreat  at  the  Isonzo  was  due  to 
treachery,  brought  about  by  the  same  unscrupulous  and  infamous 
methods." 

Lodge,  H.  C,  Scribner's  Magazine,  November,  1918,  pp.  620-621. 

"  In  most  countries  propaganda  is  more  or  less  of  an  accident,  but 
in  Germany  it  is  a  science.  There  the  greatest  importance  is  attached 
to  propaganda,  and  it  is  developed  with  Teutonic  thoroughness. 
Official  propaganda  in  Germany  is  issued  by  the  different  Govern- 
ment departments,  by  the  Foreign  Office,  the  War  Office,  and  the 
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Admiralty,  each  of  ■which  has  a  special  section  for  the  purpose. 
There  is  also  a  Press  Department  for  influencing  Neutral  Countries 
{Presseabteilung  zur  Beeirvflussung  der  Neutralen),  presided  over  by 
the  well-known  Roman  Catholic  member  of  the  Reichstag,  Dr.  Mat- 
thias Erzberger.  A  vast  amount  of  propaganda,  however,  is  done  by 
those  private  organizations,  many  of  them  established  long  before 
the  war,  which  originated  in  the  desire  of  the  German  industrialists 
to  encourage  commercial  relations  between  Germany  and  foreign 
countries,  and  to  influence  public  opinion  abroad  in  favor  of  German 
interests.  These  have  combined  to  form  an  Union  of  German  Asso- 
ciations for  Economic  Activity  in  Foreign  Countries  {Verband 
Deutsch-AuslandiscTier  Wirtschaftsvereine).  for  the  settlement  of 
questions  jointly  affecting  them — a  very  useful  scheme,  but  one  from 
which  little  has  resulted,  owing  to  the  divergence  of  interests  between 
the  constituent  bodies.  Besides  the  purely  economic  associations, 
there  are  others  which  concern  themselves  only  indirectly  with  trade, 
and  whose  primary  aim  is  to  spread  Kultur  in  foreign  countries. 
Since  the  outbreak  of  war,  these  associations  have  worked  hand  in 
hand,  devoting  themselves  but  little  to  their  original  functions,  and, 
together  with  those  more  recently  founded,  giving  all  their  energies 
to  furthering  the  general  propaganda  of  the  Fatherland.  It  is  to  an 
examination  of  these  societies  and  their  labors  that  this  article  is 
confined." 

Quarterly  Review,  July,  1918,  p.  70. 

'•  Within  the  limits  of  this  article  it  is  impossible  to  give  full  par- 
ticulars of  all  the  German  propagandist  societies,  but  enough  has 
been  said  to  show  what  an  enormous  amount  of  trouble  they  have 
taken,  and  what  vast  sums  they  must  have  expended.  The  entire 
world  has,  through  the  agency  of  these  institutions,  been  told  that 
Germany  is  the  greatest  country  in  the  world,  the  Germans  the  most 
wonderful  people  in  the  world,  and  German  Kultur  the  last  note  in 
civilization.  Wherever  you  go,  in  neutral  countries,  you  will  find 
a  paper  uttering  the  most  violent  pro-German  sentiments;  and,  if 
you  are  behind  the  scenes,  you  can  with  little  difficulty  estimate  what 
the  expression  of  these  sentiments  costs  the  Fatherland. 

"  The  United  States,  China,  and  the  republics  of  Central  and  South 
America,  in  particular,  have  been  wooed  persistently — with  what 
result  the  whole  world  knows. 

China,  the  United  States,  Cuba,  Panama,  Guatemala,  Costa  Rica, 
and  Brazil  have  declared  war  on  Germany ;  Bolivia,  Honduras,  and 
Nicaragua  have  severed  diplomatic  relations.  How  great  a  blow  this 
must  be,  can  be  imagined  from  the  fact  that,  at  the  first  annual 
meeting  of  the  German  Economic  Union  for  South  and  Central 
America,  held  at  Berlin,  September  1,  1915,  Herr  G.  Maschke,  presi- 
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dent  of  the  Geraaan-Brazilian  Commercial  Association,  stated  that 
*  South  and  Central  America  are  are  greatest  assets  overseas.' " 
The  Quarterly  Review,  July,  1918,  pp.  86-87. 

"  What  right  has  a  neutral  government  in  the  premises? 

1.  "  The  right  to  insist  that  the  belligerent  with  which  it  is  at  peace, 
should  not  only  abstain  from  interference  with  a  friendly  Power's 
internal  concerns,  but  should — 

(a)  rigorously  handle  diplomatic  representatives  who  volunteer 
the  sort  of  destructive  service  which  may  at  any  moment  offer  a 
casus  belli; 

(i)  use  its  good  offices  in  discouraging  its  subjects  resident  in  neu- 
tral territory  from  the  performance  of  such  reprehensible  practices. 

2.  "  The  right  to  handle  alien  malefactors  already  amenable  to  her 
municipal  law,  with  special  severity,  as  open  to  a  charge  which 
criminals,  who  are  citizens  of  the  neutral  State,  are  not  suspected  of, 
viz.,  levying  war  upon  the  aggrieved  sovereignty,  and  therefore 
guilty  of  a  felony  which  is  akin  to  piracy." 

Brewer,  D.  C,  op.  cit.,  pp.  197-198. 

XX.  OFFENSES  AGAINST   DIPLOMATIC   AGENTS.      (SEE 
NATIONAL  JURISDICTION.) 

XXL  PROTECTION   OF  DIPLOMATIC   AGENTS 
(INVIOLABILITY). 

"  The  main  special  right  or  privilege  of  diplomatic  agents  is  that 
of  inviolability  or  exemption  from  restraint,  injury,  or  interference. 
This  principle,  based  originally  upon  the  supposed  sacred  character 
of  the  herald  or  envoy  and  sanctioned  by  religion,  was  one  of  the 
oldest  and  most  fundamental  '  laws  of  all  mankind '  known  to  the 
ancients.  It  extends  to  the  family  and  suite  as  well  as  to  the  person 
of  the  agent  and  applies  to  all  things  or  persons  necessary  for  the 
accomplishment  of  his  mission,  such  as  his  residence,  furniture,  car- 
riages, archives,  couriers,  and  correspondence.  It  begins  as  soon  as 
the  envoy  enters  the  country  to  which  he  is  accredited,  and  only  ends 
when  he  leaves  it,  even  in  case  of  a  rupture  or  suspension  of  diplo- 
matic relations.  ...  ' 

"  Except  in  cases  of  necessity  or  self-defense,  the  right  to  invio- 
lability in  the  country  which  receives  them,  is  nearly  absolute.  In 
most  countries  public  ministers  are  protected  by  special  laws.  In 
any  case  there  is  an  obligation  to  punish  violations  of  this  principle 
of  the  Law  of  Nations  on  the  part  of  individuals.  If  an  infraction 
is  committed  by  the  government  itself  or  by  one  of  its  officials,  suit- 
able reparation  by  way  of  explanation,  apology,  indemnity,  etc., 
must  be  made." 

Hershey.  op.  cit.,  pp.  286-288. 
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"  The  act  of  sending  a  minister  by  the  one,  and  of  receiving  him 
by  the  other,  amounts  to  a  tacit  compact  between  the  two  states,  that 
he  shall  be  subject  only  to  the  authority  of  his  own  government. 
The  inviolability  of  the  minister  is  founded  upon  mutual  utility, 
.growing  out  of  the  necessity  that  such  officers  and  agents  should  be 
entirely  independent  of  the  local  authority,  in  order  to  properly  ful- 
fil the  duties  of  their  mission.  Hence,  the  fiction  of  extra-territori- 
ality  has  been  invented,  by  which  the  minister,  though  actually  in  a 
foreign  country,  is  considered  still  to  remain  within  the  territory  of 
his  own  state.  He  continues  subject  to  the  laws  of  his  own  country, 
both  with  respect  to  his  personal  status  and  his  rights  of  property; 
and  his  children,  though  born  in  a  foreign  country,  are  considered  as 
natives.  'A  respect  clue  to  sovereigns,'  says  Vattel, '  should  reflect  on 
their  representatives,  and  chiefly  on  their  ambassadors,  as  represent- 
ing their  master's  person  in  the  first  degree.  Whoever  affronts  or  in- 
jures a  public  minister  commits  a  crime  the  more  deserving  a  severe 
punishment,  as  thereby  the  sovereign  and  his  country  might  be 
brought  into  great  difficulties  and  trouble.  It  is  just  that  he  should 
be  punished  for  his  fault,  and  that  the  state  should,  at  the  expense  of 
the  delinquent,  give  a  full  satisfaction  to  the  sovereign  affronted  in 
the  person  of  his  minister.  If  a  foreign  minister  offended  a  citizen, 
the  latter  may  oppose  him  without  departing  from  the  respect  due  to 
the  character,  and  give  him  a  lesson-  which  shall  both  efface  the  strain 
of  the  outrage  and  expose  the  author  of  it.  The  person  offended  may 
further  prefer  a  complaint  to  his  sovereign,  who  will  demand  of  the 
minister's  master  a  just  satisfaction.  The  great  concerns  of  the  state 
forbid  the  citizen,  on  such  occasions,  to  entertain  those  thoughts  of 
revenge  which  the  point  of  honour  might  suggest,  though  otherwise 
allowable.  Even  according  to  the  maxims  of  the  world,'  a  gentleman 
receives  no  disgrace  by  an  affront  for  which  it  is  not  in  his  power,  of 
himself,  to  procure  satisfaction.  The  necessity  and  right  of  ambassies 
being  established,  the  inviolability  of  ambassadors  and  other  public 
ministers  is  a  certain  consequence  of  it;  for  if  their  person  be  not 
protected  from  violence  of  every  kind,  the  right  of  embassies  becomes 
precarious,  and  the  success  very  uncertain.  A  right  to  the  end  is  the 
right  to  the  necessary  means.  Embassies,  then,  being  of  such  great 
importance  in  the  universal  society  of  nations,  and  so  necessary  to 
their  common  well-being,  the  person  of  ministers  charged  with  this 
embassy  is  to  be  sacred  and  inviolable  among  all  nations.' " 
Halleck,  op.  cit..  pp.  357-358. 

"  Inviolability. — This  term  implies  a  higher  degree  of  protection  to 
the  person  of  a  diplomatic  agent  and  his  belong'iiigs  than  is  accorded 
to  a  private  person.  It  is  the  source  of  the  exemption  from  the  local 
criminal  and  civil  jurisdiction,  as  well  as  of  other  exemptions,  which 
will  be  found  treated  of  further  on.    In  some  countries,  especially 
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France,  Germany  and  Great  Britain,  special  legislation  is  provided 
to  ensure  this  inviolability.  It  extends  to  the  wife  and  children  of 
the  diplomatic  agent,  to  official  and  nonofficial  members  of  the  mis- 
sion, to  the  servants  of  the  agent  and  of  the  other  persons  here  enu- 
merated, to  his  house,  carriages,  movable  property  belonging  to  him. 
as  agent  (including,  of  course,  government  fimiture),  archives,  doc- 
uments of  whatever  sort,  and  to  his  official  correspondence  carried 
by  his  couriers  or  messengers  employed  by  his  government.  It  is 
<ioubtful,  however,  whether  his  official  correspondence  through  the 
post  office  would  escape  examination  in  countries  where  that  practice 
is  still  carried  on.  The  state  archives  of  every  country  doubtless 
possess,  in  the  shape  of  intercepted  despatches,  .evidence  that  it  was 
quite  common  in  the  eighteenth  century,  and  there  seems  to  be  no 
reason  to  suppose  that  it  has  been  altogether  abandoned. 

"  Of  course,  an  agent  can  not  expect  to  enjoy  inviolability  when 
he  commits  an  illegal  act  necessitating  the  immediate  application  of 
personal  restraint;  for  instance,  if  curiosity  induced  him  to  break 
through  the  cordon  of  police  drawn  round  a  burning  building,  or 
if  hA  exceeded  the  legal  limit  of  speed  when  motoring  on  a  high  road 
or  through  the  streets.  It  may  be  generally  said  that  the  condition 
of  his  personal  inviolability  is  the  correctness  of  his  own  conduct, 
just  as  if  he  were  a  private  individual. 

"  The  right  in  question  attaches  from  the  moment  that  he  has  set 
foot  in  the  country  to  which  he  is  sent,  if  previous  notice  of  his  mis- 
sion has  been  imparted  to  the  government  of  the  receiving  state,  or, 
in  any  case,  as  soon  as  he  has  made  his  public  character  known  by  the 
production  either  of  his  passport  or  of  his  credentials.  It  extends, 
at  least  so  far  as  the  state  to  which  he  is  accredited  is  concerned,  over 
the  time  occupied  by  him  in  his  arrival,  his  sojourn  and  his  de- 
parture." 

"  It  is  not  affected  by  the  breaking  out  of  war  between  his  own 
■country  and  that  to  which  he  is  sent. 

"  In  the  case  mentioned  in  the  immediately  preceding  paragraph 
it  is  the  duty  of  the  government  to  which  he  was  accredited,  to  take 
every  precaution  against  insult  or  violence  directed  against  him  or 
any  of  the  persons,  whether  belonging  to  his  family  or  suite,  covered 
by  his  right  of  inviolability,  or  against  his  residence  or  baggage,  and 
to  escort  him  to  the  frontier  or  to  his  place  of  embarkation  with  the 
most  careful  courtesy.  To  place  him  under  military  guard  or  to 
threaten  him  with  the  use  of  armed  force  if  he  looks  out  of  the  win- 
dow of  the  railway  carriage  in  which  he  is  traveling  is  a  gross  viola- 
tion of  international  decency." 
Satow,  op.  dt.,  pp.  242-244. 

"  It  is  proper  to  distinguish  between  the  inviolability  of  the  public 
minister  and  the  legal  fiction  of  his  extra-territoriality.    The  former 
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is  not  a  consequence  of  the  latter,  but  the  latter  was  invented  for  the 
purpose  of  giving  security  to  the  former.  The  mere  fact  of  a  public 
minister  being  regarded  as  a  foreigner,  resident  in  a  foreign  country, 
would  not,  of  itself,  necessarily  exempt  him  from  loral  jurisdiction. 
Article  14  of  the  Code  Napoleon  provided  for  bringing  before  the 
French  tribunals  a  foreigner  resident  in  a  foreign  country,  even  for 
■engagements  contracted  in  a  foreign  country  with  a  Frenchman. 
If,  therefore,  the  exemption  of  the  minister  depended  upon  his  extra- 
territoriality, or  implied  foreign  residence,  he  might  still  be  subject 
to  local  jurisdiction.  The  true  basis  of  all  diplomatic  privilege  con- 
sists in  the  idea  of  inviolability  which  international  jurisprudence 
attaches  to  his  person  and  his  office,  and  from  which  it  can  not  be 
severed.  This  idea  of  inviolabilitj'^  is  an  inherent  and  essential  qual- 
ity of  the  public  minister,  and  the  office  can  not  exist  without  it.  In- 
ternational law  has  conferred  it  upon  the  state  or  sovereign  ■which  he 
represents,  and  to  divest  him  of  that  quality  is  to  divest  him  of  his 
•office,  as  the  two  are  inseparable.  Xot  so  with  respect  to  the  fiction 
■of  extra-territoriality.  So  far  as  that  is  necessary  to  the  exercise  of 
liis  functions,  or,  in  other  words,  to  secure  his  inviolability,  it  is  not 
an  essential  quality  of  the  public  minister,  and  therefore  may  be  dis- 
pensed with  by  renouncement  or  otherwise.  It  will  be  seen,  hereafter, 
that  this  distinction,  which  is  made  by  the  best  writers  on  public  law, 
leads  to  very  important  results.  As  a  consequence  of  the  sacredness 
and  inviolability  of  the  person  of  a  public  minister,  he  is  entitled  to 
tin  entire  exemption  from  the  local  jurisdiction,  both  civil  and  crimi- 
nal. This  exemption  commences  the  moment  he  enters  the  territory 
-of  the  state  to  which  he  is  sent,  and  continues,  not  only  during  the 
whole  time  of  his  residence,  but  until  he  leaves  the  country,  or  at  least 
till  he  loses  his  official  character,  and  the  protection  due  to  his  office. 
The  state  to  which  he  is  accredited  may  at  any  time  require  him  to 
leave,  either  before  or  after  his  recall  by  his  own  government.  Some- 
limes  the  period  within  which  he  must  leave  is  designated  in  his 
letter  of  dismissal ;  and,  at  the  termination  of  that  period,  the  protec- 
tion due  to  his  office  necessarily  ceases." 
Halleck,  op.  cit..  pp.  358-361. 
"  Diplomatic  envoys  are  just  as  sacrosanct  as  heads  of  states.  They 
must,  therefore,  on  the  one  hand,  be  afforded  special  protection  as 
regards  the  safety  of  their  persons,  and,  on  the  other  hand,  they  must 
be  exempted  from  every  kind  of  criminal  jurisdiction  of  the  receiv- 
ing states.  Now  the  protection  due  to  diplomatic  envoys  must  find 
its  expression  not  only  in  the  necessary  police  measures  for  the  pre- 
vention of  offences,  but  also  in  specially  severe  punishments  to  be 
inflicted  on  offenders.  Thus,  according  to  Engish  Criminal  Law, 
■every  one  is  guilty  of  a  misdemeanour  who,  by  force  or  personal 
restraint,  violates  any  privilege  conferred  upon  the  diplomatic  repre- 
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sentatives  of  foreign  countries,  or  who  sets  forth  or  prosecutes  or 
executes  any  writ  or  process  whereby  the  person  of  any  diplomatic 
representative  of  a  foreign  country  or  the  person  of  a  servant  of  any 
such  representative  is  arrested  or  imprisoned.  The  protection  of 
diplomatic  envoys  is  not  restricted  to  their  own  person,  but  must  be 
extended  to  the  members  of  their  family  and  suite,  to  their  official 
residence,  their  furniture,  carriages,  papers,  and  likewise  to  their 
intercourse  with  their  home  states  by  letters,  telegrams,  and  special 
messengers.  Even  after  a  diplomatic  mission  has  come  to  an  end, 
the  archives  of  an  Embassy  must  not  be  touched,  provided  they  have 
been  put  under  seal  and  confided  to  the  protection  of  another 
envoy.     ... 

"  As  diplomatic  envoys  are  sacrosanct,  the  principle  of  their  in- 
violability is  generally  recognised.  But  there  is  one  exception.  For 
if  a  diplomatic  envoy  commits  an  act  of  violence  which  disturbs  the 
internal  order  of  the  receiving  state  in  such  a  manner  as  makes  it 
necessary  to  put  him  under  restraint  for  the  purpose  of  preventing 
similar  acts,  or  in  case  he  conspires  against  the  receiving  state  and  the 
conspiracy  can  be  made  futile  only  by  putting  him  under  restraint,  he 
may  be  arrested  for  the  time  being,  although  he  must  in  due  time  be 
safetly  sent  home.  Thus  in  1717,  the  Swedish  Ambassador  Gyllen- 
burg  in  London,  who  was  an  accomplice  in  a  plot  against  King 
George  I,  was  arrested  and  his  papers  were  searched.  In  1718  the 
Spanish  Ambassador  Prince  Cellamare,  in  France,  was  placed  in  cus- 
tody because  he  organised  a  conspiracy  against  the  French  Govern- 
ment. And  it  must  be  emphasised  that  a  diplomatic  envoy  can  not 
make  it  a  point  of  complaint  if  injured  in  consequence  of  his  own 
unjustifiable  behaviour,  as  for  instance,  in  attacking  an  individual 
who  in  self-defense  retaliates,  or  in  unreasonably  or  wilfully  placing . 
himself  in  dangerous  or  awkward  positions,  such  as  in  a  disorderly 
crowd." 

Oppenbeim,  oi).  cit.,  pp.  457^160.  For  full  report  of  the  classic  cases  of 
Count'  Gyllenborg,  Swedish  Ambassador  to  England  (1717)  and  the 
Prince  of  Cellarmare,  the  Spanish  Ambassador  to  Paris  (1718),  which 
are  cited  in  nearly  all  the  treatises,  see  1  ch.  de  Martens,  Causes  celeires, 
75-138  and  139-173. 

1.  OF  PERSON. 

"As  in  war,  the  bearers  of  flags  of  truce  are  sacred,  or  else  wars 

would 'be  interminable;  so  in  peace,  ambassadors,  public  ministers, 

and  consuls,  charged  with  friendly  national  intercourse,  are  objects 

of  especial  respect  and  protection,  each   according  to  the  rights 

'  belonging  to  his  rank  and  station." 

President  Filmore,  annual  message,  Dec.  2,  1851,  H.  Ex.  Doc.  2,  32 
Cong.,  1  sess.,  7.    Cited  from  Jloore,  op.  cit.,  vol.  IV,  p.  622. 

"  The  person  of  a  public  minister  is  sacred  and  inviolable.    Who- 
ever offers  any  violence  to  him  not  only  affronts  the  sovereign  he 
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represents  but   also  hurts  the  common  safety   and   well-being   of 
nations ;  he  is  guilty  of  a  crime  against  the  whole  world.     .     .     . 

"  The  comites  of  a  minister,  or  those  of  his  train,  pai-take  also  of  ■ 
his  inviolability.  The  independency  of  a  minister  extends  to  all  his 
household;  these  are  so  connected  with  him  that  they  enjoy  his 
privileges  and  follow  his  fate.  The  secrctarij  to  the  embassy  has  his 
commission  from  the  sovereign  himself ;  he  is  the  most  distinguished 
chj^racter  in  the  suite  of  a  public  minister,  and  is  in  some  instances 
considered  as  a  kind  of  public  minister  himself. 

JIcKean,  Gliief  Justice,  Rcspublica  r.  De  Longclunups,  Court  of  Oyer 
and  Terminer  at  Philadelpliia,  1784  (1  Dallas,  111,  116). 

"A  riot  before  the  house  of  a  foreign  consul  by  a  tumultuous 
assembly,  requiring  him  to  give  up  certain  persons  supposed  to  be 
resident  with  him,  and  insulting  him  with  improper  language,  is  not 
an  offense  within  the  act  of  the  30th  of  April,  1790,  which  prescribes 
the  punishment '  for  any  infraction  of  the  law  of  nations,  by  offering 
violence  to  the  person  of  an  ambassador  or  other  public  minister.-  " 
Bradford,  At.  Gen.,  1794,  1  Op.,  41. 

■■  General  Alvear,  the  Argentine  minister  in  the  United  States, 
having  complained  of  an  assault  committed  in  the  city  of  New  York 
on  the  person  of  his  son,  who  was  also  secretary  of  the  Argentine 
Legation,  the  Department  of  State,  in  the  name  of  the  President, 
expressed  regret  for  the  occurrence  and  sympathy  for  its  victim,  and 
added  that,  while  the  assailant  was  understood  to  have  been  held  to 
bail  by  a  court,  of  the  State  of  New  York,  the  United  States  attorney 
for  the  southern  district  of  New  York  would  be  '  instructed  to  pro- 
ceed against  him  also  and  to  commence  such  process  as  the  laws  of 
nations  and  of  the  United  States  authorize.' " 

Mr.  Webster,  Sec.  of  State,  to  Gen.  Alvear,  Sept.  16,  1841,  MS. 

Notes  to  Argentine  Leg..  VI,  8.  Cited  from  Moore,  op.  cit.,  vol.  IV, 
pp.  623-624. 

'"A  note  of  Baron  von  Gerolt,  Prussian  Minister,  of  June  18,  1852, 
relative  to  the  violence  threatened  or  committed  on  him  or  his  house- 
hold by  a  German  named  Duplessis,  'haA'ing  been  referred  to 
the  Attorney  General  of  the  United  States  for  his  opinion  as 
to  the  right  of  a  justice  of  the  peace  to  issue  a  warrant  for  the 
arrest  of  an  individual  upon  the  mere  declaration,  unaccompanied 
by  an  oath,  of  a  member  of  the  diplomatic  body,'  the  Attorney 
General  gave  an  opinion  justifying  the  magistrate,  to  whom  the 
minister  had  applied,  '  in  refusing  to  issue  a  warrant  without  an 
oath  of  some  person  against  the  aggressor  complained  of.'  The 
Department  of  State,  in  communicating  a  copy  of  this  opinion  to  the 
minister,  said :  '  If,  however,  a  diplomatic  agent  should  be  the  only 
person  who  may  have  witnessed  the  acts  of  an  aggressor  in  such  a 
case,  and  therefore  the  only  one  capable  of  testifying  in  regard  to 
92438—19 6 
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them,  it  can  not  be  perceived  why  it  should  be  considered  incompatible 
with  either  his  dignity,  or  the  exemption  from  the  jurisdiction  of  the 
•  country  to  which  he  is  entitled,  for  him  voluntarily  to  offer  his  testi- 
mony in  the  usual  form.'  " 

Mr.  Hunter,  Act.  Sec.  of  State,  to  Baron  Von  Gerolt,  Prussian  miii.. 
Aug.  2,  1852,  MS.  Notes  to  German  States,  VI,  310.  Cited  from  Moore, 
op.  ait.,  vol.  IV,  p.  624. 

"  In  the  case  of  all  offenses  against  the  law,  committed  in  this  coun- 
try, no  arrest  can  be  made,  nor  can  any  judicial  proceedings  be  insti- 
tuted, except  upon  complaint  sustained  by  the  o?ith  of  a  credible 
witness.  The  mere  allegations  in  notes  of  a  diplomatic  representa- 
tive, although  they  may  command  the  entire  confidence  of  the  execu- 
tive branch  of  the  government,  are  not  such  proof  as  the  law  requires 
or  as  the  judicial  tribunals  of  the  country  can  recognize." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Mantilla,  Span,  mm.,  Sept.  27,  MS.  Notes 
to  Spain,  IX,  .386.    Cited  from  Moore,  op.  cit..  vol.  IV,  p.  625. 

"  The  Haytian  minister  having  complained  of  the  failure  of  the 
local  authorities  of  the  United  States  to  institute  criminal  proceed- 
ings against  a  person  who  was  alleged  to  have  assaulted  his  son,  who 
,  was  stated  to  be  an  officer  of  his  legation,  he  was  advised  that  the 
Constitution  guaranteed  to  every  person  accused  of  crime  the  right 
to  be  tried  by  jury,  to  be  infgrmed  of  the  nature  and  cause  of  the 
accusation,  and  '  to  be  confronted  with  the  witnesses  against  him,' 
and  that  criminal  proceedings  could  not  be  instituted  against  the  per- 
son charged  with  assault  unless  upon  the  complaint  of  the  person  as- 
saulted or  of  a  witness  to  the  assault." 

Mr.  Frellnghuysen,  Sec.  of  State,  to  Mr.  Preston,  Haytian  min.,  July 
10,  1883,  MS.  Notes  to  Haytl,  I,  301.  Cited  from  Moore,  op.  cit.,  vol.  IV, 
p.   625. 

"All  the  reasons,  which  establish  the  independency  and  inviola- 
bility of  the  person  of  a  minister,  apply  likewise  to  secure  the  im- 
munities of  his  house.  It  is  to  be  defended  from  all  outrage;  it  is 
under  a  peculiar  protection  of  the  laws;  to  invade  its  freedom  is  a 
crime  against  the  state  and  all  other  nations." 

McKean,  C.  J.,  Resp.  v.  De  Longchamps  (Court  of  Oyer  and  Terminer, 
at  Philadelphia,  1784),  I  Dallas,  111,  117.  Cited  from  Moore,  op.  cit., 
vol.  IV,  p.  627. 

2.  OF  DOMICILE  AND  PROPERTT. 

"The  charge  d'affaires  of  Russia,  having  a  large  party  at  his 
house,  had  a  transparent  painting  at  his  window,  at  which  a  mob, 
which  had  collected,  took  offense ;  the  defendant  fired  two  pistols  at 
the  window,,  his  intention  being  to  destroy  the  painting  without 
doing  injury  to  the  person  of  the  minister  or  of  any  one.  The  de- 
fendant was  indicted  for  an  assault  upon  the  charge  d'affaires 
and  for  infracting  the  laws  of  nations  by  offering  violence  to  the 
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person  of  the  minister.  It  was  held  that  the  law  of  nations  identi- 
fied the  property  of  a  foreign  minister,  attached  to  his  person  or 
in  his  use,  with  his  person,  so  that  an  attack  upon  it  was  equivalent 
to  an  attack  on  the  minister  and  his  sovereign ;  and  that  it  appeared 
to  have  been  the  intention  of  the  act  of  Congress  to  punish  offenses 
of  this  kind.  But  it  was  said  that  to  constitute  such  an  offense 
against  a  foreign  minister  the  defendant  must  have  known  that  the 
house  on  which  the  attack  was  made  was  the  domicile  of  a  minister ; 
otherwise  it  was  cnlv  an  offense  against  the  municipal  laws  of  the 
State." 

United  States  r.  Hand,  2  Wash.  C.  C.  435.    Cited  from  Moore,  op.  fif., 
vol.  IV,  p.  627. 

,■?.  OF  REPUTATION. 

"  The  minister  plenipotentiary  of  France  has  inclosed  to  me  the 
copy  of  a  letter  of  the  16th  instant,  which  he  addressed  to  you,  stat- 
ing that  some  libellous  publications  had  been  made  against  him 
by  Mr.  Jay,  Chief  Justice  of  the  United  States,  and  Mr.  King,  one 
of  the  Senators  for  the  State  of  New  York,  and  desiring  that  they 
might  be  prosecuted.  This  letter  has  been  laid  before  the  President, 
according  to  the  request  of  the  minister;  and  the  President,  never 
doubting  your  readiness  on  all  occasions  to  perform  the  functions 
of  your  office,  yet  thinks  it  incumbent  on  him  to  recommend  it  spe- 
cially on  the  present  occasion,  as  it  concerns  a  public  character  pecu- 
liarly entitled  to  the  protection  of  the  laws.  On  the  other  hand, 
as  our  citizens  ought  not  to  be  vexed  with  groundless  prosecutions, 
duty  to  them  requires  it  to  be  added,  that  if  you  judge  the  prosecu- 
tion in  question  to  be  of  that  nature,  you  consider  this  recommenda- 
tion as  not  extending  to  it;  its  only  object  being  to  engage  you  to 
proceed  in  this  case  according  to  the  duties  of  your  office,  the  laws 
of  the  land  and  the  privileges  of  the  parties  concerned." 

Mr.  JefiEerson,  Sec.  of  State,  to  the  Attorney-General,  Dec.  18,  1793, 
5  MS.  Dom.  Let.  399.    Cited  from  Moore,  op.  cit.,  vol.  IV,  pp.  628-29. 

"An  article  in  Greenleaf 's  New  York  Journal  and  Patriotic  Regis- 
ter, of  Sept.  13,  1794,  on  '  The  British  Solomon,'  by  which  title  the 
British  minister  at  Philadelphia,  Mr.  Hammond,  was  understood  to 
be  designated,  represented  him  as  a  contemptible  person,  an  in- 
cendiary jack-in-office,  who  had  deceived  the  nation  that  sent  him, 
and  inspired  another  foreign  minister  with  the  feat  of  being  killed 
by  certain  citizens  of  the  United  States.  The  article  having  been 
brought  by  Mr.  Hammond  to  the  notice  of  the  Government  of  the 
United  States,  Mr.  Eandolph,  who  was  then  Secretary  of  State, 
submitted  it  to  the  Attorney  General,  who  advised  that  it  was  prima 
facie  libellous,  and  might,  if  that  course  was  deemed  prudent,  be 
made  the  subject  of  a  criminal  prosecution;  that  the  law  of  libel, 
which  protected  the  citizen,  was,  in  the  case  of  a  foreign  minister, 
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'  strengthened  by  the  law  of  nations,  which  secures  the  minister  a 
peculiar  protection,  not  only  from  violence,  but  also  from  insult.' 
Mr.  Eandolph  then  sent  the  article  to  the  United  States  district 
attorney  at  New  York,  and  said :  '  You  will  be  pleased  to  proceed 
upon  it  as  the  law  directs,  and  I  presume  that  any  testimony  which 
may  be  necessary  on  the  part  of  Mr.  Hammond  he  will  readily  sup- 
ply ;  as  I  shall  write  him  to  this  effect.' " 

Opinion  of  Bradford,  At.  Gen.,  Sept.  IT,  1794,  I  Op.  52 ;  Mr.  Kandolpb 

to  Mr.  Harrison,  Sept.  18,  1794,  7  MS.  Dom.  Let.  271.    Cited  from  Moore, 

op.  cit.,  vol.  IV,  p.  629. 

"The  Attorney  General  of  the  United  States  having  determined 
the  publication  in  Greenleaf's  paper  of  the  13th  instant,  to  which 
you  alluded  in  your  letter  of  the  13th  instant,  libellous,  so  far  as  it 
respects  the  minister  of  His  Britannic  Majesty  near  the  United 
States,  the  attorney  of  the  district  of  New  York  is  instructed  to 
proceed  therein  according  to  law.  I  have  therefore  to  request  you  to 
furnish  him  with  such  proofs  as  may  be  in  your  power." 

Mr.  Randolph,  Sec.  of  State,  to  Mr.  Hammond,  British  min.,  Sept.  20, 
1894,  7  MS.  Dom.  Let.  276.    Cited  from  Moore,  op.  cit.,  vol.  IV,  pp.  629-630. 

"An  ambassador  or  other  representative  of  one  foreign  nation 
residing  in  another  is  entitled  to  be  treated  with  respect  so  long  as 
he  is  permitt;ed  to  continue  in  the  country  to  which  he  is  sent,  and 
especially  ought  not  to  be  libeled  by  any  of  the  citizens.  If  he  com- 
mits any  offense,  it  belongs,  in  our  country,  to  the  President  to  take 
notice  of  it,  and  not  to  any  individual  citizen.  The  President  may 
dismiss  him  or  desire  his  recall,  or  complain  to  his  sovereign  and 
require  satisfaction." 

Lee,  At.  Gen.,  1797,  I  Op.  71. 

"A  publication  charging  the  diplomatic  representative  of  one 
country  with  '  operating  a  spy  system '  in  the  interest  of  another 
country,  is  a  proper  subject  for  consideration  with  a  view  to  the 
institution  of  a  criminal  prosecution  for  libel." 

Mr.  Day,  Sec.  of  State,  to  the  Attorney  General,  .Tune  8,  1898,  229  JIS. 
Dom.  Let.  214.    Cited  from  Moore,  op.'  cit.,  vol.  IV,  p.  630. 

"In  a  note  to  Mr.  Hay  of  June  20,  1899,  Count  Vinci,  Italian 
charge  d'affaires  ad  interim,  referred  to  certain  testimony  of  Mr. 
Powderly,  Commissioner  General  of  Immigration,  before  the  Indus- 
trial Commission,  as  having  been  given  on  the  authority  of  'one 
Celso  Cesare  Moreno,  who,  as  your  excellency  is  aware,  was  prose- 
cuted three  years  ago  at  the  instance  of  the  Federal  Government  and 
sentenced  to  three  months'  imprisonment  for  defaming  His  Excel- 
lency Baron  Fava,  his  Majesty's  ambassador.' " 

For.  Eel.  1899,  413.    Cited  from  Moore,  op.  cit.,  vol.  IV,  p.  630. 

XXII.  IMMUNITIES.    (See  DIPLOMATIC  IMMUNITIES.) 


PART  TWO. 

DIPLOMATIC  IMMUNITIES. 
I.  THE  FICTION  OF  EXTERRITORIALITY. 

"Exterritoriality  (or  extraterritoriality)  is  the  term  used  to 
denote  the  immunities  accorded  to  foi'eign  sovereigns,  and  to  diplo- 
matic agents,  their  families  and  staff,  as  well  as  to  foreign,  residents 
in  certain  non-Christian  countries  in  virtue  of  special  ti'eaty  provi- 
sions. The  use  of  the  term,  like  that  of  '  diplomacy,'  is  more  modern 
than  the  application  of  the  principle.  Grotius  says :  '  The  common 
rule,  that  he  who  is  in  a  foreign  territory  is  subject  to  that  territory, 
does,  by  the  conmion  consent  of  nations,  suffer  an  exception  in  the 
case  of  ambassadors;  as  being,  by  a  certain  fiction,  in  the  place  of 
those  who  send  them  {senatus  fcDciem  secum  attulerat,  auctoritatem 
reipubUcae,  ait  de  legato  quodam  M.  TuUius) ,  and  by  a  similar  fic- 
tion they  are,  as  it  were,  extra  territonum-;  and  thus,  are  not  bound 
by  the  Civil  Law  {civili  jure)  of  the  People  among  whom  thej^  live.' 
In  this  passage  jus  civile  is  to  be  taken  as  meaning  the  territorial,  or 
municipal,  law  of  the  state,  as  opposed  to  the  law  of  nations,  jus 
gentium.  The  word  extraterritorialitas  was  used  by  Wolff  in  1749, 
and  G.  F.  de  Martens,  writing  towards  the  end  of  the  eighteenth 
century,  converted  it  into  exterritorialite  and  Extemtorialitdt  in 
French  and  German  respectively. 

"  The  term  is  not  to  be  strictly  interpreted  according  to  its  literal 
meaning;  it  is  a  metaphor,  not  a  legal  fact,  and  it  is  better  therefore 
to  drop  it  in  considering  what  are  the  immunities  of  the  different 
classes  of  persons  enumerated." 

"  Thus  it  is  sometimes  pretended  that  the  residence  of  a  diplo- 
matic agent  is  part  of  the  territory  of  his  own  country.  A  public 
armed  ship  lying  in  a  foreign  port,  to  which  it  is  admitted  as  a 
matter  of  courtesy,  is  held  to  be  virtually  part  of  the  territory  of 
the  sovereign  whose  flag  it  flies.  Attempts  have  often  been  made  to 
extend  this  fiction  to  private  ships,  and  to  derive  from  this  extension 
a  claim  to  the  inviolability  of  merchant  ships  on  the  high  seas,  but 
as  they  clearly  are  not  endowed  yvith  inviolability  while  in  a  foreign 
port,  or  in  territorial  waters,  but  are  subject  to  the  local  jurisdiction, 
the  fiction  can  not  in  their  case  be  maintained." 

Satow,  op.  cit.,  pp.  240-241. 

"  The  exterritoriality  which  must  be  granted  to  diplomatic  envoys 
by  the  Municipal  Laws  of  all  the  members  of  the  Family  of  Nations 

ss 
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is  not,  as  in  the  case  of  sovereign  heads  of  states,  based  on  the  prin-  | 
ciple  par  in  parem  non  habet  imperium,  but  on  the  necessity  that 
envoys  must,  for  the  purpose  of  fulfilling  their  duties,  be  independent  | 
of  the  jurisdiction,  the  control,  and  the  like,  of  the  receiving  states. 
Exterritoriality,  in  this  as  in  every  other  case,  is  a  fiction  only,  for 
diplomatic  envoys  are  in  reality  not  without,  but  within,  the  territories 
of  the  receiving  states.  The  term  '  Exterritoriality '  is  nevertheless, 
valuable,  because  it  demonstrates  clearly  the  fact  that  envoys  must  in 
most  points  be  treated  as  though  they  were  not  within  the  territory 
of  the  receiving  states.  And  the  so-called  exterritoriality  of  envoys 
is  actualized  by  a  body  of  privileges  which  must  be  severally' 
discussed." 

Oppenheim,  op.  cit.,  vol.  1,  pp.  460-461. 

"  It  is  universally  agreed  that  sovereigns  and  the  armies  of  a  state, 
when  in  foreign  territory,  and  that  diplomatic  agents,  when  within 
the  country  to  which  they  are  accredited,  possess  immunities  from 
local  jurisdiction  in  respect  of  their  persons,  and  in  the  case  of  sov- 
ereigns and  diplomatic  agents  with  respect  to  their  retinue,  that  these 
immunities  generally  carry  with  them  local  effects  within  the  dwelling 
or  place  occupied  by  the  individuals  enjoying  them,  and  that  public 
ships  of  the  state  confer  some  measure  of  immunity  upon  persons 
on  board  of  them.  The  relation  created  by  these  immunities  is 
usually  indicated  by  the  metaphorical  term  '  exterritoriality,'  the  per- 
sons and  things  in  enjoyment  of  them  being  regarded  as  detached 
portions  of  the  state  to  which  they  belong,^  moving  about  on  the 
surface  of  foreign  territory  and  remaining  separate  from  it.  The 
term  is  picturesque ;  it  brings  vividly  before  the  mind  one  aspect,  at 
least,  of  the  relation  in  which  an  exempted  person  or  thing  stands  to 
a  foreign  state;  but  it  may  be  doubted  whether  its  picturesqueness 
has  not  enabled  it  to  seize  too  strongly  upon  the  imagination.  Exter- 
ritoriality has  been  transformed  from  a  metaphor  into  a  legal  fact. 
Persons  and  things  which  are  more  or  less  exempted  from  local  juris- 
diction are  said  to  be  in  law  outside  the  state  in  which  they  are.  In 
this  form  there  is  evidently  a  danger  lest  the  significance  of  the  con- 
ception should  be  exaggerated.  If  exterritoriality  is  taken,  not  merely 
as  a  rough  way  of  describing  the  effect  of  certain  immunities,  but  as 
a  principle  of  law,  it  becomes,  or  at  any  rate  it  is  ready  to  become,  an 
independent,  source  of  legal  rule,  displacing  the  principle  of  the 
exclusiveness  of  territorial  sovereignty  within  the  range  of  its  j)0s- 
sible  operation  in  all  cases  in  which  practice  is  unsettled  or  contested. 
This  of  course  is  conceivably  its  actual  position.  But  the  exclusive- 
ness of  territorial  sovereignty  is  so  important  to  inteiruitional  law 
and  lies  so  near  its  root,  that  no  doctrine  which  rests  upon  a  mere  fic- 
tion can  be  lightly  assumed  to  have  been  accepted  as  controlling  it. 
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In  exiimining  the  immunities  in  question,  therefore,  it  will  be  best  to 
put  aside  for  the  present  the  idea  of  exterritoriality,  and  to  view  them 
solely  by  the  light  of  the  reasons  for  which  they  have  been  conceded, 
and  of  the  usage  which  has  prevailed  with  rt.spei^t  to  tliem. 

"  The  immunities  which  huve  been  conceded  to  the  persons  and 
things  above  mentioned  are  prompted  by  considerations  partly  of 
courtesy  and  partly  of  convenience  so  great  as  to  be  almost  equivalent 
to  necessity.  The  head  of  the  state,  its  armed  forces,  and  its  diplo- 
matic agents  are  regarded  as  embodying  or  representing  its  sov- 
ereignty, or  in  other  words,  its  character  of  an  equal  and  inde- 
pendent being.  They  symbolize  something  to  which  deference  and 
respect  are  due,  and  they  are  constantly  treated  with  deference  'and 
respect  themselves.  Supposing  reasons  of  courtesy  to  be  disregarded,, 
immunities  would  still  be  required  upon  the  ground  of  practical 
necessity-.  If  a  sovereign,  while  in  a  foreign  state,  were  subjected 
to  its  jurisdiction,  the  interests  of  his  own  state  might  readily  be 
jeopardized  by  the  consequences  of  his  position.  In  like  manner  the 
armed  forces  of  a  country  must  be  at  the  disposal  of  that  country 
alone.  They  must  not  be  liable  either  to  be  so  locked  up  as  to  be 
incapable  of  being  used  at  will,  or  to  be  so  affected  by  foreign  inter- 
ference as  to  lose  their  efficiency ;  and  submission  to  local  jurisdiction 
would  open  the  door  sometimes  to  loss  of  freedom,  and  sometimes  to 
a  supersession  of  the  authority  of  the  oificer  in  command.  Finally, 
it  is  for  the  interest  of  the  state  accrediting  a  diplomatic  agent,  and 
in  the  long  run  in  the  interest  also  of  the  State  to  which  he  is  accred- 
ited, that  he  shall  have  such  liberty  as  will  enable  him,  at  all  times 
and  in  all  circumstances,  to  conduct  the  business  with  which  he  is 
charged;  and  liberty  to  this  extent  is  incompatible  with  full  subjec- 
-tion  to  the  jurisdiction  of  the  country  Mifb  the  government  of  which 
he  negotiates. 

"  The  first  of  these  sets  of  considerations  was  perhaps  that  which 
formerlj'  had  the  greater  influence.    When  states  were  identified  with 
their  sovereigns,  and  the  relations  of  states  were  in  great  measure 
personal  relations  of  individuals,  considerations  of  courtesy  were 
naturally  prominent ;  and  to  them  must  still  be  referred  such  estab- 
lished immunities  as  are  not  necessary  to  the  free  exercise  of  the 
functions  of  the  exempted  person  or  thing.     Those  immunities,  on 
the  other  hand,  which  may  claim  to  exist  on  the  score  of  necessary 
convenience,  though  in  many  cases  they  may  have  in  fact  owed  their 
birth  to  courtesy,  can  now  be  more  properly  referred  to  convenience, 
both  because  it  is  a  less  artificial  origin,  and  because  it  corresponds 
better  with  the  present  temper  of  states,  and  so  with  the  reasons  by 
which  they  would  be  likely  to  be  guided  in  making  any  modifications 
of  actual  custom  or  in  defining  unsettled  practice." 
Hall,  r,p.  cii..  pp.  176-n9. 
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"  For  the  sake  of  preserving  harmonious  relations,  and  in  order  ]| 
to  ensure  independence  or  freedom  in  the  exercise  of  their  functions, 
diplomatic  agents  enjoy  certain  privileges  and  immunities  in  tlie 
countries  to  which  they  are  accredited.  These  rights  have  frequently 
been  grouped  under  the  head  of  exterritoriality.  But  there  is  a 
growing  disposition  on  the  part  of  the  more  recent  authorities  to 
frown  upon  the  use  of  this  term  as  a  useless,  misleading,  if  not  dan- 
gerous fiction  or  metaphor." 

"  These  authorities  differ  greatly  from  each  other  as  to  the  nature, 
basis,  and  extent  of  exterritoriality.  Some  consider  it  a  mere  fiction, 
others  a  legal  right  or  principle ;  some  make  it  include  inviolability ; 
others  restrict  it  to  immunity  from  criminal  and  civil  jurisdiction; 
some  extend  it  to  the  person  and  suite  of  the  agent,  others  limit  to 
the  hotel,  etc.,  etc. 

"  The  main  objections  to  this  term  are  well  summed  up  by  Kebedgy 
{Diplom.  Privil&gien,  1901,  p.  8).  It  is  insufficient,  since  jurisdic- 
tion is  not  exclusively  territorial;  incorrect,  inasmuch  as  the  hotel 
or  residence  of  the  embassy  is  not  under  all  circumstances  exempt 
from  local  jurisdiction;  unnecessary,  because  the  immunities  are  ex- 
IDlicable  on  other  grounds.  It  is  also  dangerous,  as  apt  to  give  rise 
to  extravagant  pretensions." 

Hershey,  op.  cit.,  pp.  284-286. 

"  The  subject  of  diplomatic  immunitj'  of  person  and  place  has  been 
obscured  by  the  use  of  the  phrase  '  extraterritoriality.'  Treating  this 
figure  of  speech  as  a  fact,  and  reasoning  logically  from  it,  have  led  to 
results  of  an  unsatisfactory  and  impracticable  character.  If  the  hotel 
were,  as  the  phrase  supposes,  absolutely  out  of  the  sovereign's  terri- 
tory, it  would  follow  that  he  has  no  jurisdiction  over  an  act  done 
there,  whatever  its  character  and  by  whomsoever  committed,  unless 
he  would  have  had  such  jurisdiction  had  the  act  been  done  on  the  soil, 
of  the  ambassador's  country.  Thus,  if  a  British  subject  committed  an 
offense  against  another  British  subject  within  the  limits  of  the  hotel 
of  the  French  minister,  neither  being  connected  with  the  embassy, 
and  was  afterwards  arrested  in  the  streets,  the  British  court  could 
not  take  cognizance  of  the  crime,  unless  it  could  do  so  had  it  been 
actually  committed  in  France.  So,  too,  no  process,  civil  or  criminal, 
for  any  purpose,  could  be  served  within  the  hotel,  although  the  per- 
son on  whom  it  was  to  be  served  had  no  connection  with  the  mission, 
and  had  only  sought  asylum  there.  Every  such  case  would  be  one 
for  international  extradition. 

"A  clear  understanding  of  these  questions  requires  that  the  phrase 
should  be  treated  as  a  figure  of  speech,  and  not  a  fact  from  which 
inferences  can  be  drawn.  The  true  test  is  one  lying  behind  and  clear 
of  that  illustration.  The  whole  subject  depends  upon  this  principle, 
the  convenience  of  nations.  Nations  necessarily  agree  that  the  func- 
tions of  the  ambassador  must  be  performed  with  freedom.    The  ulti- 
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mate  test  is,  whether  the  exercise  of  the  municipal  autliority  in  ques- 
tion is  an  unreasonable  interference  with  that  freedom.  The  ques- 
tions in  detail  are: — What  persons  and  places  must  have  immunity, 
and  what  degree  of  immunity,  in  order  to  the  securing  of  this 
object?" 

Dana's  uote  129  to  Wheaton's  International  Lnxo  (8th  ed.),  pp.  303-304. 

"  We  have  now  to  consider  the  limits  of  national  jurisdiction  with 
reference  to  the  persons  composing  legations,  whether  embassies  or 
of  inferior  rank,  and  their  suite,  and  to  the  houses  and  precincts 
occupied  by  them.    A  legation  is  not  like  a  ship,  a  scene  on  which 
the  quasi-territorial  authority  of  a  State  is  habitually  exerted,  so 
that  its  occasional  presence  within  foreign  geographical  limits  ex- 
hibits the  interpenetration  of  two  jurisdictions  resting  on  similar 
principles,  a  modus  vivendi  between  which  must  therefore  be  found. 
The  members  of  a  legation  merely  have  a  certain  personal  character 
which  makes  it  necessary  or  convenient  for  the  intercourse  of  States 
that  they  should  enjoy  a  certain  immunity  from  the  territorial  juris- 
diction of  the  country  in  which  their  diplomatic  functions  require 
them  to  reside,  and  the  suite  and  precincts  of  a  legation  merely  enjoy 
certain  privileges  auxiliary  to  those  of  the  members  and  to  the  quiet- 
indispensable  to  the  performance  of  their  duties  by  the  latter.    His- 
torically these  exceptional  rights  can  not  be  traced  to  a  single  source. 
The  inviolabilitj'  of  ambassadors  is  a  principle  known  even  to  savages, 
but  it  belongs  to  a  state  of  war,  to  which  without  it  a  termination 
would  be  difficult,  or  to  a  state  of  such  peace  as  may  exist  among 
savages,  in  which  the  approach  of  members  of  another  tribe  is  not 
freely  permitted.    When  so  much  civilization  has  been  attained  that 
all  foreigners  are  inviolable  except  so  far  as  they  may  be  arrested 
under  process  of  law,  the  inviolability  of  ambassadors  in  time  of  peace 
means  no  more  than  the  special  immunity  from  such  process  which 
is  accorded  to  them,  although  it  is  probable  that  the  sanctity  with 
which  the  older  notion  fenced  them  may  have  helped  to  give  that 
immunity  a  larger  measure  than  for  diplomatic  purposes  is  neces- 
sary.   A  contributory  cause  has  been  the  jealous  dignity  of  the  sov- 
ereigns of  monarchical  States,  whose  persons  are  deemed  to  be  repre- 
sented by  ambassadors-,  while  the  latter  have  set  the  measure  of  the 
professional  privileges  shared  by  diplomats  of  lower  rank,  though 
only  agents  for  business.    Then  came  the  desire  to  find  a  juridical 
ground  for  privileges  already  enjoyed,  which  led  to  the  fiction  that 
the  precincts  of  a  legation  are  part  of  the  territory  of  the  State  which 
sends  it,  and  consequently  to  the  term  'exterritoriality,'  indicative 
of  absence  or  exclusion  from  the  geographical  territory,  being  used 
to  describe  the  legal  position  of  diplomats  and  their  precincts.    The 
logical  result  of  that  fiction  would  be  to  give  the  ambassador  and 
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the  State  represented  by  him  a  larger  authority  within  the  precincts 
than  even  a  sovereign  has  ever  had  in  the  quarters  occupied  by  him 
when  traveling;  at  the  same  time  the  fiction  is  unnecessary  for  hold- 
ing that  a  diplomat's  domicile  is  unchanged  by  his  mission,  that  con- 
clusion following  on  the  common  principles  about  domicile, ;  from 
the  nature  and  precarious  duration  of  the  mission.  This  being  now 
recognized,  exterritoriality  is  no  longer  used  as  a  starting  point  for 
deductive  reasoning  by  which  diplomatic  immunities  may  be  meas- 
ured: it  is  an  expression  which  sums  them  up  as  they  exist.  The 
same  expression  is  also  often  used  for  the  legal  position  of  foreign 
ships  in  territorial  waters,  but  since  that  is  not  the  same  as  the  diplo- 
matic position  it  seems  better  to  resserve  it  for  the  latter,  in  connection 
with  which  the  term  was  first  used." 
Westlake,  vol.  1,  pp.  273-274. 

II.  IMMUNITIES  OF  SOVEREIGNS  AND  PRESIDENTS  OF 

REPUBLICS. 

Unless  he  travels  incognito,  "  Sovereigns  and  Heads  of  State 
traveling  or  residing  abroad  enjoy,  in  time  of  peace,  inviolability 
and  absolute  immunity  from  criminal  and  police  jurisdiction.  They 
are  also  exempt  from  civil  process  except  in  the  following  cases: 

"(1)  In  respect  to  any  real  property  which  they  may  possess  as 
private  individuals  in  the  foreign  State.  (2)  Respecting  civil  ac- 
tions based  upon  the  capacity  of  the  State  or  sovereign  as  heir  or 
legatee  in  an  open  succession  upon  foreign  territory.  (3)  In  case 
the  State  or  foreign  sovereign  voluntarily  accepts  the  local  terri- 
torial jurisdiction.  (4)  For  damages  resulting  from  a  delinquency 
committed  by  a  sovereign  upon  foreign  territory,  unless  such  injuries 
are  due  to  acts  of  sovereignty. 

"Foreign  sovereigns  or  Heads  of  State  also  enjoy  certain  fiscal 
immunities,  such  as  freedom  from  direct  personal  taxes,  customs 
dues,  etc. ;  but  they  are  not  necessarily  exempt  from  indirect  taxes 
other  than  customs  dues,  or  from  taxes  on  realty. 

"These  immunities  extend  to  his  residence,  family,  and  suite; 
but,  contrary  to  the  older  practice,  the  sovereign  has  no  criminal 
jurisdiction  over  members  oi  his  suite  on  foreign  territory.  Nor 
may  he  afford  asylum  to  criminals  or  refugees  from  justice.  Sov- 
ereigns who  have  abdicated  or  been  deposed  do  not  have  a  right  to 
the  privileges  and  immunities  of  reigning  sovereigns,  though  thev 
may  enjoy  them  as  a  matter  of  courtesy." 
Hershey,  op.  cit.,  pp.  295-296. 

If  a  sovereign  travel  incognito,  he  may  at  any  time  reveal  his 
identity  and  thus  claim  the  privileges  and  immunities  of  sovereigns. 
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'"Another  apparent  exception  is  where  a  sovereign  enters  the  mili- 
tary service  of  another  sovereign.  In  this  case  his  immunities  are 
partly  suspended.  Where  a  person  is  subject  in  one  country  and 
sovereign  in  another,  he  is  subject  to  the  laws  of  the  former  in  his 
private  capacity. 

"  If  the  safety  of  the  State  requires  it,  as  in  case  of  conspiracy, 
they  may  be  sent  out  of  the  country.  This  is  rather  an  application 
of  the  supreme  law  of  necessity  than  an  exception  to  complete 
immunity. 

"  Presidents  of  Republics,  when  traveling  in  a  representative 
capacity,  have  a  right  to  the  same  privileges  and  immunities  as 
Monarchical  Sovereigns." 

The  fourth  exception  is  somewhat  doubtful.  "  It  appears  to  be 
a  principle  of  French  jurisprudence,  but  it  would  certainly  be  re- 
jected in  England,  where  it  has  been  held  that  a  foreign  sovereign 
was  not  liable  in  damages  for  a  breach  of  promise  of  marriage  which 
he  had  made  while  living  in  England  under  an  assumed  name." 

See  Sultan  of  Jahore,  L.  R.  1  Q.  B.  149,  and  Moore,  op.  cit.,  vol  II. 
Hershey,  up.  cit.,  pp.  295-296,  notes. 

"A  sovereign,  while  within  foreign  territory,  possesses  immunity 
from  all  local  jurisdiction  in  so  far  and  for  so  long  as  he  is  there 
in  his  capacity  of  a  sovereign.     He  can  not  be  proceeded  against 
either  in  ordinary  or  extraordinary  civil  or  criminal  tribunals,  he 
is  exempted  from  payment  of  all  dues  and  taxes,  he  is  not  subjected 
to  police  or  other  administrative  regulations,  his  house  can  not  be 
entered  by  the  authorities  of  the  State,  and  the  members  of  his  suite 
enjoy  the  same  personal  immunity  as  himself.     If  he  commits  acts, 
against  the,  safety  or  the  good  order  of  the  community,  or  permits 
them  to  be  done  by  his  attendants,  the  State  can  only  expel  him 
from  its  territory,  putting  him  under  such  restraint  as  is  necessary 
for  the  purpose.     In  doing  this  it  uses  means  for  its  protection  analo- 
gous to  those  which  one  State  sometimes  employs  against  another, 
when  it  commits  acts  of  violence  for  reasons  of  self-preservation 
without  intending  to  go  to  war.    The  privileges  of  a  sovereign  con- 
sequently secure  his  freedom  from  all  assertion  of  sovereignty  over 
him  or  over  anything  or  anybody  attached  to  him  in  his  sovereign 
capacity.     On  the  other  hand,  he  can  not  set  up  an  active  exercise 
of  his  functions  as  a  sovereign  in  derogation  of  the  exclusive  terri- 
torial rights  of  the  State  in  which  he  is.    If  a  crime  is  committed  by 
a  member  of  his  suite  the  accused  person  can  not  be  tried  and  pun- 
ished within  the  precincts  occupied  by  him ;  neither  he  nor  his  judges 
are  able  to  take  cognizance  of  an  action  brought  by  a  foreigner 
against  persons  in  attendance  on  him,  and  if  there  is  nothing  to  pre- 
vent judgment  being  given  in  questions  arising  between  the  latter 
alone,  the  decision  can  not  at  any  rate  be  enforced.    Criminals  be- 


90  DIPLOMATIC   AGENTS   AND   IMMUNITIES. 

longing  to  his  suite  must  be  sent  home  to  be  tried,  and  civil  causes, 
whether  between  them  or  between  subjects  of  other  powers  and  them, 
must  equally  be  reserved  for  the  courts  sitting  within  his  actual 
territory.  Again,  a  sovereign  can  not  protect  in  his  house  an  accused 
person,  not  a  member  of  his  suite,  who  takes  refuge  from  the  pursuit 
of  the  local  authorities.  They  can  not  enter:  but  he  is  bound  to 
surrender  the  refugee;  and  a  refusal  to  give  him  up  would  justify 
the  authorities  in  expelling  the  sovereign  and  in  preventing  the 
accused  persoii  by  force  from  being  carried  off  in  his  retinue. 

"Where,  as  occasionally  happens,  a  sovereign  has  a  double  per- 
sonality, where,  that  is  to  say,  he  for  some  purposes  assumes  the 
position  of  a  private  individual,  or  where,  while  remaining  sovereign 
in  his  own  country,  he  is  a  subject  elsewhere,  he  is  amenable  to  foreign 
jurisdiction  in  so  far  as  he  is  clothed  with  a  private  or  subject  char- 
acter. Thus,  if  he  enters  the  military  service  of  a  foreign  country  he 
submits  to  its  sovereignty  in  his  capacity  of  a  military  officer,  and  if 
he  travels  incognito  he  is  treated  as  the  private  individual  whom  he 
appears  to  be ;  as  howevfer  in  such  cases  he  is  only  accidentally  or  tem- 
porarily, a  private  person,  and  as  he  properly  remains  the  organ  of 
his  country,  he  has  the  right  of  taking  up  his  public  position  whenever 
the  exercise  of  jurisdiction  over  him  becomes  inconsistent  in  his  view 
with  the  interests  of  his  state.  He  recovers  the  privileges  of  a  sover- 
eign at  will  by  resigning  his  commission  or  declaring  his  identity. 
Whether  his  power  of  throwing  off  foreign  jurisdiction  is  equally 
great  when  he  is  a  subject,  and  as  such  is  invested  with  permanent 
privileges,  ,which  the  state  can  not  refuse  to  accord  to  him,  may  per- 
haps be  open  to  question.  If,  for  example,  as  occurred  in  the  case  of 
the  Duke  of  Cumberland  after  his  accession  to  the  throne  of  Hanover, 
a  foreign  sovereign  takes  an  oath  of  allegiance  in  England,  and  sits  as 
an  English  peer  by  hereditary  title,  he  may  do  acts  in  the  exercise  of 
his  rights  which  lay  him  open  to  impeachment:  and  it  would  be  at 
least  anomalous  and  inconvenient  that  he  should  be  able,  whenever  he 
may  choose,  to  take  up  or  lay  down  his  privileges  and  responsibilities, 
and  to  protect  himself  at  will  against  the  consequences  of  the  latter  by 
putting  on  a  mantle  of  inviolability. 

"When  a  sovereign  holds  property  in  a  foreign  country,  which 
clearly  belongs  to  him  as  a  private  individual,  the  courts  of  the  state 
may  take  cognizance  of  all  questions  relating  to  the  property,  and  the 
property  itself  is  affected  by  the  result  of  the  proceedings  taken  in 
them." 

Hall,  op.  cit..  pp.  179-181. 

"  In  every  monarchy  the  monarch  appears  as  the  representative  of 
the  sovereignty  of  the  state,  and  thereby  becomes  a  sovereign  himself, 
a  fact  which  is  recognized  by  international  law.    And  the  difference 


DIPLOMATIC   AGENTS  AND  IMMUNITIES.  91 

between  the  Municipal  Laws  of  the  different  states  regarding  this 
point  matters  in  no  way.  Consequently,  international  law  recognizes 
all  nionarchs  as  equally  sovereign,  although  the  difference  between 
the  constitutional  positions  of  monarchs  is  enormous,  if  looked  upon 
in  the  light  of  the  rules  laid  down  by  the  Constitutional  Laws  of  the 
different  states.  Thus,  the  Emperor  of  Russia,  whose  powers  are  very 
wide,  and  the  King  of  England,  who  is  sovereign  in  Parliament  only, 
and  whose  powers  are  therefore  very  much  restricted,  are  indiffer- 
ently sovereign  according  to  international  law.  .  .  . 

"As  regards,  however,  the  consideration  due  to  a  monarch  abroad 
from  the  state  on  whose  territory  he  is  staying  in  time  of  peace  and 
with  the  consent  and  the  knowledge  of  the  government,  details  must 
necessarily  be  given.  The  consideration  due  to  him  consists  in  hon- 
ors, inviolability,  and  exterritoriality. 

"  In  consequence  of  his  character  of  Sovereign,  his  home  state  has' 
the  right  to  demand  that  certain  ceremonial  honors  be  rendered  to 
him,  the  members  of  his  family,  and  the  members  of  his  retinue.  He 
must  be  addressed  by  his  usual  predicates.  Military  salutes  must  be 
paid  to  him,  and  the  like. 

"As  his  person'  is  sacrosanct,  his  home  state  has  a  right  to  insist 
that  he  be  afforded  special  protection  as  regards  personal  safety,  the 
maintenance  of  personal  dignity,  and  the  unrestrained  intercourse 
with  his  government  at  home.  Every  offense  against  him  must  be 
visited  with  specially  severe  penalties.  On  the  other  hand,  he  must 
be  exempt  from  every  kind  of  criminal  jurisdiction.  The  wife  of  a 
Sovereign  must  be  afforded  the  same  protection  and  exemption. 

"  He  must  be  granted  so-called  exterritoriality  conformably  with 
the  principle:  '■Pa/r  in  parem  non  habet  imperiiMn,''  according  to 
which  one  Sovereign  can  not  have  any  power  over  another  Sovereign. 
He  must,  therefore,  in  every  point  be  exempt  from  taxation,  rating, 
and  every  fiscal  regulation,  and  likewise  from  civil  jurisdiction, 
except  when  he  himself  is  the  plaintiff.  The  house  where  he  has 
taken  his  residence  must  enjoy  the  same  exterritoriality-  as  the  offi- 
cial residence  of  an  ambassador;  no  policeman  or  other  official  must 
be  allowed  to  enter  it  without  his  permission.  Even  if  a  criminal 
takes  refuge  in  such  residence,  the  police  must  be  prevented  from 
entering  it,  although,  if  the  criminal's  surrender  is  deliberately 
refused,  the  government  may  request  the  recalcitrant  Sovereign  to 
leave  the  country  and  then  arrest  the  criminal.  If  a  foreign  Sov- 
ereign has  real  property  in  a  country,  such  property  is  under  the 
latter's  jurisdiction.  But  as  soon  as  such  Sovereign  takes  his  resi- 
dence on  the  property  it  must  become  exterritorial  for  the  time  being. 
Further,  a  Sovereign  staying  in  a  foreign  country  must  be  allowed 
to  perform  all  his  own  governmental  acts  and  functions,  except  when 
his  country  is  at  war  with  a  third  State  and  the  State  in  which  he  is 
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staying  remains  neutral.  And,  lastly,  a  Sovereign  must  be  allowed, 
within  the  same  limits  as  at  home,  to  exercise  civil  jurisdiction  over 
the  members  of  his  retinue.  In  former  times  even  criminal  jurisdic- 
tion over  the  members  of  his  suite  was  very  often  claimed  and  con- 
ceded, but  this  is  now  antiquated.  The  wife  of  a  Sovereign  must 
likewise  be  granted  exterritoriality,  but  not  other  members  of  a 
Sovereign's  family. 

"  However,  exterritoriality  is  in  the  case  of  a  foreign  Sovereign, 
as  in  any  other  case,  a  fiction  only,  which  is  kept  up  for  certain  pur- 
poses within  certain  limits.  Should  a  Sovereign  during  his  stay 
within  a  foreign  State  abuse  his  privileges,  such  State  is  not  obliged 
to  bear  such  abuse  tacitly  and  quietly,  but  can  request  him  to  leave 
the  country.  And  when  a  foreign  Sovereign  commits  acts  of 
violence  or  such  acts  as  endanger  the  internal  or  external  safety  of 
the  State,  the  latter  can  put  him  under  restraint  to  prevent  further 
acts  of  the  same  kind,  but  must  at  the  same  time  bring  him  as 
speedily  as  possible  to  the  frontier. 

"  The  position  of  individuals  who  accompany  a  monarch  during 
Jiis  stay  abroad  is  a  matter  of  some  dispute.  Several  publicists  main- 
tain that  the  home  state  can  claim  the  privilege  of  exterritoriality 
as  well  for  members  of  his  suite  as  for  the  sovereign  himself,  but 
others  deny  this.  I  believe  that  the  opinion  of  the  former  is  correct, 
since  I  can  not  see  any  reason  why  a  sovereign  abroad  should  as  re- 
gards the  members  of  his  suite  be  in  an  inferior  position  to  a  diplo- 
matic envoy. 

"  Hitherto  only  the  case  where  a  monarch  is  staying-  in  a  foreign 
country  with  the  official  knowledge  of  the  latter's  government  has 
been  discussed.  Such  knowledge  may  be  held  in  the  case  of  a  mon- 
arch traveling  incognito,  and  he  enjoys  then  the  same  privileges  as  if 
traveling  not  incognito.  The  only  difference  is  that  many  ceremonial 
observances,  which  are  due  to  a  monarch,  are  not  rendered  to  him 
when  traveling  incognito.  But  the  case  may  happen  that  a  monarch 
is  traveling  in  a  foreign  country  incognito  without  the  latter's  gov- 
ernment having  the  slightest  knowledge  thereof.  Such  monarch  can 
not  then  of  course  be  treated  otherwise  than  as  any  other  foreign 
individual ;  but  he  can  at  any  time  make  known  his  real  character 
and  assume  the  privileges  due  to  him.  Thus  the  late  King  William 
of  Holland,  when  traveling  incognito  in  Switzerland  in  1873,  was 
condemned  to  a  fine  for  some  slight  contravention,  but  the  sentence 
was  not  carried  out,  as  he  gave  up  his  incognito. 

"All  privileges  mentioned  must  be  granted  to  a  monarch  only  as 
long  as  he  is  really  the  head  of  a  state.  As  soon  as  he, is  deposed  or 
has  abdicated,  he  is  no  longer  a  sovereign.  Therefore  in  1870  and 
1872  the  French  Courts  permitted,  because  she  was  deposed,  a  civil 
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action  against  Queen  Isabella  of  Spain,  then  living  in  Paris,  for 
money  due  to  the  plaintiffs.  Nothing,  of  course,  prevents  the  Mu- 
nicipal Law  of  a  state  from  granting  the  same  privileges  to  a  foreign 
deposed  or  abdicated  monarch  as  to  a  foreign  sovereign,  but  the  Law 
of  Nations  does  not  exact  any  such  courtesy. 

"All  privileges  due  to  a  monarch  are  also  due  to  a  Regent,  at 
home  or  abroad,  whilst  he  governs  on  behalf  of  an  infant,  or  of  a 
King  who  is  through  illness  incapable  of  exercising  his  powers. 
And  it  matters  not  whether  such  regent  is  a  member  of  the  king's 
family  and  a  prince  of  royal  blood  or  not. 

"  ^Vhen  a  monarch  accepts  any  office  in  a  foreign  state,  when,  for 
instance,  he  serves  in  a  foreign  army,  as  the  monarchs  of  the  small 
German  States  have  formerly  frequently  done,  he  submits  to  such 
state  as  far  as  the  duties  of  the  office  are  concerned,  and  his  home' 
state  can  not  claim  any  privileges  for  him  that  otherwise  would  be 
<lue  to  him. 

"  When  a  monarch  is  at  the  same  time  a  subject  of  another  state, 
■distinction  must  be  made  between  his  acts  as  a  sovereign,  on  the  one 
hand,  and  his  acts  as  a  subject,  on  the  other.  For  the  latter,  the  state 
whose  subject  he  is  has  jurisdiction  over  him,  but  not  for  the  former. 
Thus,  in  1837,  the  Duke  of  Cumberland  became  King  of  Hanover, 
but  at  the  same  time  he  was  by  hereditary  title  an  English  Peer  and 
therefore  an  English  subject.  And  in  1844,  in  the  case  Duhe  of 
Brunswick  v.  King  of  Hanover,  the  Master  of  the  Rolls  held  that  the ' 
King  of  Hanover  was  liable  to  be  sued  in  the  Courts  of  England  in 
respect  of  any  acts  done  by  him  as  an  English  subject." 
Oppenheim,  op.  cit.,  vol.  1,  pp.  428—433. 

"As  to  the  position  of  a  president  when  abroad,  writers  on  the  Law 
of  Nations  do  not  agree.  Some  maintain  that,  since  a  president  is 
not  a  sovereign,  his  home  state  can  never  claim  for  him  the  same 
privileges  as  for  a  monarch,  and  especially  that  of  exterritoriality. 
Others  make  a  distinction  whether  a  president  is  staying  abroad  in 
his  official  capacity  as  head  of  a  state  or  for  his  private  purposes, 
and  they  maintain  that  his  home  state  could  only  in  the  first  case 
claim  exterritoriality  for  him.  Others  again  will  not  admit  any 
difference  in  the  position  of  a  president  abroad  from  that  of  a  mon- 
arch abroad.  How  the  states  themselves  think  as  regards  the  ques- 
tion of  the  exterritoriality  of  presidents  or  republics  abroad  can  not 
be  ascertained,  since  to  my  knowledge  no  case  has  hitherto  occurred 
m  practice  from  which  a  conclusion  may  be  drawn.  But  practice 
seems  to  have  settled  the  question  of  ceremonial  honours  due  to  a 
^jresident  officially  abroad ;  they  are  such  as  correspond  to  the  rank  of 
his  home  state,  and  not  such  as  are  due  to  a  monarch.  As  regards 
exterritoriality,  I  believe  that  future  contingencies  will  create  the 
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practice  on  the  part  of  the  states  of  granting  this  privilege  to  presi- 
dents and  members  of  their  suite  as  in  the  case  of  monarchs.  I  can 
not  see  that  there  is  any  danger  in  such  a  grant.  And  nobody  can 
deny  that,  if  exterritoriality  is  not  granted,  all  lands  of  friction  and 
even  conflicts  might  arise.  Although  not  sovereigns,  presidents  of 
republics  fill  for  the  time  being  a  sublime  office,  and  the  grant  of 
exterritoriality  to  them  is  a  tribute  paid  to  the  dignity  of  the  states 
they  represent." 

Oppenheim,  op.  cit.,  vol.  1,  pp.  434-435. 
"  The  provision  of  section  6  of  the  act  of  March  3,  1891,  which 
makes  the  decree  of  the  circuit  court  of  appeals  final  where  the  juris- 
diction depends  on  '  the  opposite  parties '  to  the  suit '  being  aliens  and 
citizens  of  the  United  States  or  citizens-  of  different  states,'  does  not 
apply  to  the  case  of  a  foreign  sovereign  who  submits  his  case  to  the 
courts,  such  sovereign  not  being  an  '  alien '  or  '  foreign  citizen ' 
within  the  meaning  of  the  statute." 

Columbia  r.  Cauca  Co.   (1903),  190  U.  S.  524;  Moore,  op.  cit.,  vol.  1, 
p.   559. 

"  The  Sultan  of  Johore  came  to  England  incognito,  and  lived  in 
London  under  the  name  of  Albert  Baker.  An  action  was  subse- 
quently brought  against  him  for  breach  of  promise  of  marriage,  the 
'  plaintiff  alleging  that  she  had  known  him  as  Albert  Baker,  and  be- 
lieved that  that  was  his  name,  and  that  he  had  promised  to  marry 
her  and  had  afterwards  broken  his  promise.  A  motion  was  made  in 
behalf  of  the  defendant  to  stay  all  proceedings  in  the  action,  on  the 
ground  that  he  was  the  sovereign  of  an  independent  State  in  the 
Malay  Peninsula,  and  that  the  courts  therefore  had  no  jurisdiction 
over  him.  As  evidence  of  his  sovereign  character  there  was  a  letter 
written  and  signed  on  behalf  of  the  secretaiy  of  state  for  the  colonies, 
stating,  in  answer  to  an  inquiry  made  by  the  court,  that  Johore  was  > 
an  independent  State,  and  that  the  defendant  was  the  sovereign  ruler 
of  it. '  The  court  held  that  this  letter,  sent  by  the  secretary  of  state 
in  his  official  capacity,  was  in  effect  a  certificate  from  the  Queen 
and  rendered  further  inquiry  as  to  the  sovereign  character  of  the 
defendant  unnecessary.  The  character  of  the  defendant  as  a  sover- 
eign prince  being  thus  established,  the  court  held  that  he  had  not 
forfeited  the  privilege  of  exemption  from  judicial  process  by  coming 
to  England  and  living  there  under  a  false  name.  The  judges  all 
concurred  in  the  view  that  a  foreign  sovereign  could  not  be  subjected 
to  the  jurisdiction  of  the  court,  unless  he  voluntarily  submitted  to 
it,  and  that  he  was  not  required  to  elect  whether  he  would  submit  to 
the  jurisdiction  till  the  court  sought  to  subject  him  to  its  process." 

Mighell  V.  Sultan  of  .Tohore,  Court  of  Appeal,  L.  R.  1894,  Q.  B.-  D., 

1,  149,  L.  .1.  1894,  N.  S..  LXIII.  593.    Cited  from  Moore,  op.  c«.,  vol.  II, 

pp.  558-559. 


DIPLOMATIC   AGENTS  AND  IMMUNITIES.  95 

'■  The  English  authorities  appear  to  settle  these  points.  That  the 
sovereign  of  a  foreign  State  may  sue  in  the  tribunals  of  the  realm, 
but  he  sues  as  an  individual.  An  action  can  not  be  sustained  in 
the  name  of  his  agent,  although  they  may  be  empowered  to  act  in 
the  identical  business.  He  is  the  party  in  interest.  He  must 
swear  to  answer  a  crossbill,  if  one  is  required.  He  would  be  the 
party  to  be  examined  personally,  whenever  such  an  examination  was 
warranted  by  the  rules  of  the  court. 

"Again:  If  a  State  sues,  without  the  individuality  of  a  monarch, 
some  public  oiEcer  representing  it  must  be  upon  the  record;  and  it 
seems  that  a  minister  plenipotentiary  is  not  such  an  officer." 

Scott,  Cdxcs.  note,  p.  172.  .Iiistice  HofCman,  in  the  Republic  of 
Mexico  r.  Francisco  de  Arraugoiz,  and  otliers,  Supreme  Court  of  the  City 
of  New  Tork,  1855,  11  Howard's  Practice  Reports,  1,  and  Scott's  Cases, 
170.  In  tills  opinion  Justice  HofCnwn  gives  a  thorough  review  of  all  the 
English  cases  decided  up  to  that  time  (1855). 

On  the  right  of  a  foreign  sovereign  to  sue  in  courts  of  foreign  States, 
see  also  Prisleau  r.  U,  S.  and  Andrew  .lohnson,  1866,  equity,  659,  and 
Scotfs  173 ;  U.  S.  r.  AVaguer,  Court  of  Appeals  in  Chancery.  1867,  and 
Scott,  175 ;  and  the  Sapph  ire,  Supreme  Ct.  of  U.  S.,  11  Wallace,  164,  and 
Scott,  178. 

On  immunity  of  foreign  sovereigns  from  suit,  see  especially  De 
Haber  v.  Queen  of  Portugal,  Queen's  Bench,  1851,  17  Q.  B.,  196,  and 
Scott,  180;  Vavasseur  v.  Krupp,  Chancery,  1878,  9  Chancery  Div.,  351,  and 
Scott,  182 ;  Beers  v.  The  State  of  Arkansas,  U.  S.  Supreme  Ct.,  1857,  20 
Howard,  and  the  Sultan  of  .lohore,  L.  R.  1  Q.  B.,  140. 

"Abroad,  the  Sovereign  de  facto  is  entitled  to  be  treated  by  all 
public  functionaries  of  another  State  in  all  public  communications 
with  respect;  and  to  have  his  proper  titles  assigned  to  him.  Thus  at 
the  conferences  holden  in  1871  in  London  respecting  the  Treaty  of 
Paris  of  March  30,  1856,  the  plenipotentiary  of  the  King  of  Prussia 
claimed  to  be  received  as  representative  of  the  Emperor  of  Germany, 
a  title  lately  conferred  on  the  King.  The  claim  was  admitted  by  the 
plenipotentiaries  of  the  other  Powers. 

"  If  he  be  personally  the  subject  of  a  libel  on  his  character  or  be 
defamed,  he  is  entitled  to  the  same  redress  in  the  municipal  Courts 
of  Justice  in  the  country  of  the  libeller  as  any  subject  of  that  country. 
If  he  were  shut  out  from  such  redress  on  the  ground  of  his  being  a 
foreigner,  or  upon  any  technical  ground,  he  would  have  just  ground 
for  complaint,  unless,  indeed,  satisfaction  were  extra- judicially 
afforded  to  him. 

"  But  he  has  no  just  ground  of  complaint  if  the  sentence,  after  a 
fair  trial  conducted  according  to  the  ordinary  law  of  the  country,  be 
adverse  to  him. 

"  These  cases  are  rarely  such  as  concern  the  individual  character  of 
the  Sovereign ;  they  are  generally  such  as  concern  the  collective  char- 
acter of  the  State  as  represented  by  the  Sovereign. 
92438—19 7 
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"  The  cases  of  persons  proceeded  against  for  libelling  the  Emperors 
Paul  and  Bonaparte,  have  been  already  considered  as  falling  under 
the  latter  predicament.  Plots  and  conspiracies  against  a  foreign 
Sovereign  ought  to  be  tried  and  punished  by  the  Courts  of  the  State 
in  amity  with  that  Sovereign  in  which  they  are  planned. 

"  The  President  of  a  Eepublic,  when  he  represents  the  Republic, 
is  entitled  to  the  same  rank  and  honours  as  a  Sovereign  both  at  home 
and  abroad. 
•  "  The  Sovereign  who  accepts  any  office,  civil  or  military,  in  another 
State,  quoad,  hoc  submits  himself  to  the  authority  of  that  State,  e.  g., 
the  foreign  Sovereigns  who  served  recently  in  the  army  of  the  King 
of  Prussia. 

"The  Sovereign  who  travels  through,  or  sojourns  temporarily,  for 
whatever  cause,  in  a  foreign  State,  is  entitled  to  an  inununity  from 
the  dvil  jtcrisdiction  therein.  Even  the  private  individual  under 
these  circumstances,  much  more  the  Sovereign  does  not  become 
'  civis,'  or  even  '  incola,'  but  remains  '  advena.' 

"  It  is  not  worth  while  to  enter,  into  the  discussion  whether  this 
immunity  be  the  result  of  natural  law  or  of  established  custom. 

"  It  is  only  in  more  modern  times  that  this  extemtoriaUty  has  be- 
come, as  it  may  now  be  considered,  a  settled  rule  of  international  law. 

"A  certain  amount  of  jurisdiction  over  the  persons  composing  the 
suite  of  Sovereigns  seems  to  be  a  corollary  from  this  proposition. 
This  jurisdiction  is  limited  in  most  countries  to  matters  of  a  civil 
character. 

"  Martens,  following  De  Real,  qualifies  the  generality  of  the  propo- 
sition by  these  conditions:— 

"  1.  That  the  Sovereign  have  not  entered  the  foreign  State  clan- 
destinely. 

"  2.  That  he  be  an  actually  reigning  Sovereign,  or  recognized  as 
such  by  the  foreign  State. 

"  3.  That  he  have  not  submitted  himself  to  the  jurisdiction  by  en- 
tering into  the  military  service  of  the  State,  or  by  some  equivalent  act 
'of  implied  submission  to  its  authority.  These  two  last  exceptions  ap- 
pear to  be  well  founded ;  in  their  absence  the  rule  '  par  in  parem  non 
ihabet  potestatem  '  prevails,  and  one  Sovereign  rerhains  exempt  from 
the  civil  jurisdiction  of  another. 

'"  With  respect  to  criminal  jurisdiction,  the  foreign  Sovereign,  as  a 
general  proposition,  is  exempt  from  it.  Extreme  cases  may  be  put 
which  would  make  the  rule  inapplicable.  If,  indeed,  he  should  abuse 
sthe  hospitality  of  the  kingdom,  he  may  be  ordered,  like  a  delinquent 
ambassador,  to  depart  from  it  without  delay. 

"  If  he  should  contrive  or  perpetrate  any  offence  against  the  welfare 
or  laws  of  the  country  in  which  he  is  a  guest,  international  law  would 
warrant  the  authorities  of  that  country  in  preventing  the  commission 
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of  the  offence,  by  placing  him  under  necessary  restraint,  and  in  subse- 
quently demanding  satisfaction  for  the  injury  at  the  hands  of  the 
•country  of  this  delinquent  representative. 

"  We  may  go  a  step  further  and  saj',  that  his  acts  of  violence  may  be 
met  by  violence,  and  that  if  he  perish  in  consequence  of  the  resistance 
opposed  to  his  unlawful  conduct  no  maxim  of  international  jurispru- 
dence is  violated. 

"But  may  the  delinquent  Sovereign,  under  any  circumstances,  be 
rendered  amenable  to  the  criminal  jurisdiction  of  a  foreign  count^jy  ? 
It  is  difficult  in  a  treatise  on  law  to  answer  a  question  which  is  founded 
upon  the  supposition  that  the  representatives  of  the  majesty  of  the 
law  are  the  criminals  to  be  tried  by  the  law. 

"  If,  however,  the  question  must  receive  a  categorical  answer,  the 
answer  must  be  in  the  negative. 

"  The  historical  precedents  which  might  appear  to  countenance  a 
contrary  opinion  are  valueless.  '  Nihil  igitur  in  hoc  argumento  pro- 
fices  rebus  similiter  a  gentibus  judicatis,'  is  the  just  observation  of 
Bynkershoek. 

"  It  is  obvious,  moreover,  that  this  class  of  cases  is  happily  so  rare, 
and  the  instances  cited  are  so  exceptional  in  their  nature,  both  from 
their  own  circumstances  and  from  the  periods  of  history  in  which 
they  happened,  that  International  Law  can  not  rely  upon  them  as  ex- 
ponents of  usage  in  this  arduous  matter,  but  must  guide  the  inquirer 
by  the  reason  of  the  thing  applied  to  the  exigency  of  each  particular 
occurrence. 

"  International  Law,  like  the  Civil  Law,  must  pass  by  without  at- 
tempting to  bring  under  exact  rules  anomalies  which  a  sudden  emer- 
gency may  create,  or  to  provide  remedies  before  hand  for  all  imagi- 
nable contingencies.     ... 

"  The  privilege  of  exterritorkMty  is  extended  to  the  moveable 
effects  which  foreign  Sovereigns  carry  with  them. 

"  The  common  usage  of  Europe  exempts  such  effects  from  the  pay- 
ment of  custom  duties  and  the  visitation  of  customhouse  officers. 
The  immunity  is  further  extended  by  general  comity  to  goods  des- 
tined for  a  foreign  Sovereign  or  his  family  in  their  transit  through 
foreign  countries;  though  this  privilege  has  sometimes,  as  in  the 
Treaty  of  Peace  between  Russia  and  Saxony  in  1745,  been  the  sub- 
ject of  an  express  stipulation. 

"As  to  other  private  property  of  a  foreign  Sovereign,  both  mov- 
able and  immovable,  it  is,  according  to  very  high  authorities  on  In- 
ternational Law,  liable  to  arrest,  adjudication,  and  sequestration  by 
the  municipal  tribunals  and  to  the  ta-xes  and  imposts  of  the  local 
government." 

Phillimore,  op.  dt.,  vol.  II,  pp.  135-140. 
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"Bynkershoek  and  Martens,  who  adopts  his  view,  draw  no  dis- 
tinction between  the  movable  and  immovable  private  property  of  th& 
foreign  Sovereign ;  and,  as  far  as  the  reason  of  the  thing  and  the  sen- 
tences of  the  Dutch  tribunals  are  concerned,  their  opinion  seems  well 
founded. 

"  It  must  be  admitted,  however,  that  the  comity  at  least  of  various 
nations  has  adopted  this  distinction,  and,  moreover,  that  it  would 
be  placed,  with  the  sanction  of  eminent  jurists, 'among  the  rules  of 
positive  law. 

Not  many  years  before  Bynkershoek  wrote  his  treatise, '  De  ForO' 
Legatorum,'  the  King  of  Prussia  was  cited  into  a  Dutch  Court  as  a 
defendant  in  the  matter  of  the  succession  to  the  Principality  of 
Orange. 

"He  appeared  and  contested  the  suit,  and  appealed  (A.  D.  1716) 
to  the  Supreme  Court  of  the  Senate,  before  which  he  seems  neither 
to  have  prosecuted  nor  aba,ndoned  his  appeal,  and"  yet  eventually 
to  have  been  successful  in  causing  the  sentence  of  the  Court  below  to 
be  reversed  (A.  D.  1719).  Probably,  in  this  case  the  property  was  of 
both  a  movable  and  immovable  description. 

"  The  practice  of  the  English  Courts,  both  of  Equity  and  Common 
Law,  has  been  in  favour  of  the  privileged  exemption  of  Sovereigns 
in  all  matters  of  private  contract. 

"In  1844  the  Duke  of  Brunswick  filed  a  bill  against  the  King 
of  Hanover;  and  the  Master  of  the  Rolls  held  that  his  Majesty  was 
exempt  from  the  jurisdiction  of  the  Courts  in  this  country  for  any 
acts  done  by  him  as  King  of  Hanover,  or  in  his  character  of  sovereign 
prince;  but  that,  being  a  subject  of  Her  Majesty  Queen  Victoria,  he 
was  liable  to  be  sued  in  the  Courts  of  this  country,  in  respect  of  any 
acts  and  transactions  done  by  him,  or  in  which  he  might  have  been 
engaged,  as  such  subject;  and  that  in  respect  of  any  act  done  by  him 
out  of  this  realm,  or  any  act  to  which  it  might  be  doubtful  whether 
it  ought  to  be  attributed  to  the  character  of  sovereign  prince  or  to 
the  character  of  subject,  the  same  ought  to  be  presumed  to  be  attribu- 
table rather  to  the  character  of  sovereign  prince  than  to  the  char- 
acter of  subject.  And  it  was  also  holden  by  the  Rolls  Court,  that  in 
a  suit  against  a  sovereign  prince  who  is  also  a  subject,  the  bill  ought, 
upon  the  face  of  it,  to  show,  that  the  subject-matter  of  it  constitutes  a 
case  in  which  a  sovereign  prince  is  liable  to  be  sued  as  a  subject. 

"And  in  a  case  in  the  English  Court  of  Queen's  Bench,  it  ha,s  been 
held  that  no  English  Court  has  jurisdiction  to  entertain  an  action 
against  a  foreign  Sovereign  for  anything  done,  or  omitted  to  be  done 
by  him  in  his  public  capacity  as  representative  of  the  nation  of 
which  he  is  the  head;  and  therefore  in  an  action  entered  in  the 
Lord  Mayor's  Court  against  the  Queen  of  Portugal,  '  as  reigning 
Sovereign '  and  'supreme  head  of  the  nation  of  Portugal,'  to  recover 
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:a  debt  alleged  to  be  due  from  the  Portuguese  Government,  and  in 
which  a  foreign  attachment  had  issued,  according  to  the  custom  of 
the  City  of  London,  the  Court  made  absolute  a  rule  for  a  prohibition 
to  restrain  proceedings  in  the  action  and  in  the  attachment.  And 
the  same  principle  was  applied  where  a  case  was  entered  in  the  Lord 
Mayor's  Court  against  the  Queen  of  Spain,  not  expressly  as  reign- 
ing Sovereign  and  head  of  the  Spanish  nation,  but  where  it  appeared 
by  affidavit  that  the  plaintiff's  sole  cause  of  action  arose  upon  a  Span- 
ish Government  bond,  purporting  to  have  been  issued  under  a  decree 
'of  the  Cortes  sanctioned  by  the  Regent  of  Spain  in  the  name  of  the 
Queen,  then  a  minor. 

"In  Vavasseur  \.  Krupp  it  was  decided  that  the  English  Courts 
have  no  jurisdiction  to  prevent  a  foreign  Sovereign  from  remov- 
ing his  public  property  in  this  country,  although  such  property  may 
be  in  one  point  of  view  the  cause  of  dispute  between  two  private 
suitors,  and  that  the  foreign  Sovereign  would  not  lose  his  rights 
in  this  respect,  although  in  order  to  obtain  his  property  he  submit- 
ted to  be  made  ad  hoc  a  defendant  in  the  suit. 

"Where,  however,  the  property  in  dispute  is  a  fund  of  money  de- 
posited in  the  hands  of  ti'ustees  or  stakeholders,  the  English  Courts 
are.  it  appears,  competent  to  entertain  any  question  as  to  the  appli- 
-Cation  of  the  fund  and  to  award  it  to  the  person  whom  they  deem 
entitled,  although  in  so  doing  they  may  be  deciding  adversely  to 
the  claims  of  a  foreign  Sovereign  or  government  which  has  pre- 
tensions to  the  fund." 

Phillimore,  op.  cit.,  vol.  II,  pp.  141-144. 

"  It  is  important,  however,  to  remark  that  if  a  foreign  Sovereign 
became  a  suitor  or  a  plaintiff  in  the  Courts  of  another  country,  he 
brings  with  him  no  privileges  which  can  vary  the  practice  or  dis- 
place the  law  applying  to  other  suitors  in  those  Courts;  and,  there- 
:fore,  both  the  Court  of  Chancery  and  the  House  of  Lords  decided 
that  the  King  of  Spain,  though  suing  as  a  sovereign  prince,  and  in 
liis  political  capacity,  in  an  English  Court  of  Equity,  was  under  an 
obligation  to  answer  upon  oath  to  a  cross  bill  filed  against  him  by 
the  defendants  to  his  suit;  and  the  same  doctrine  had  before  been 
laid  down  with  reference  to  a  Republican  Government,  in  the  case  of 
the  Colomhian  Govermment  v.  Rothschild,  in  which  the  plaintiffs 
were  described  as  the  '  Colombian  Government,'  and  their  counsel 
being  desired  to  show  who  they  were,  and  not  being  able  to  do  so, 
the  demurrer  to  the  bill  was  allowed,  on  the  principle  that  the  plain- 
tiff must  describe_  himself,  so  that  the  defendant  might  come  against 
him  by  a  bill  or  a  cross  bill.  And  in  the  case  of  RothschMd  v.  Queen 
of  Portugal,  the  Court  of  Exchequer  held  that  her  Most  Faithful 
Majesty,  being  a  volutary  suitor  in  an  English  Court  of  Law,  became 
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subject,  as  to  all  matters  connected  with  that  suit,  to  the  jurisdiction 
of  the  Court  of  Equity ;  and  was,  therefore,  compellable  to  answer  to 
a  bill  filed  against  her  by  persons  who  were  the  defendants  in  an 
action  which  she  had  brought  against  them,  but  the  plaintiffs  in  the 
bill  filed  against  her  in  the  Court  of  Exchequer.  Upon  the  same 
principle  in  Prioleau  v.  United  States  and  Andrew  Johnson,  V.  C. 
Wood  decided  that  the  United  States  of  America,  suing  in  the  Courts 
of  this  country,  and  thereby  submitting  themselves  to  the  jurisdic- 
tion, stand  in  the  same  position  as  a  foreign  Sovereign,  and  can  only 
obtain  relief  subject  to  the  control  of  the  Court  in  which  they  sue^ 
and  pursuant  to  its  rules  of  practice,  according  to  which  every 
person  sued  in  this  Court,  whether  by  an  individual,  by  a  foreign 
Sovereign,  or  by  a  corporate  body,  is  entitled  to  discovery  upon  oath 
touching  the  matters  upon  which  he  is  sued  and  to  file  a  cross  bill 
for  the  purpose  of  obtaining  such  discovery. 

"  Proceedings  were  accordingly  stayed  in  a  suit  by  the  United 
States  of  America,  suing  in  their  corporate  capacity,  until  an  answer 
should  have  been  put  in  to  the  cross  bill  of  the  defendant. 

"And  in  the  United  States  of  America  v.  Wagner  the  Court  of 
Appeal  in  Chancery  held  that,  while  a  foreign  sovereign  state  adopt- 
ing the  republican  form  of  government,  and  recognized  by  ihe  Gov- 
ernment of  her  Majesty,  can  sue  in  the  Courts  of  her  Majesty  in  its 
own  name  so  recognised,  and  such  a  State  is  not  bound  to  sue  in 
the  name  of  any  officer  of  the  Government,  or  to  join  as  co-plaintiff 
any  such  officer  on  whom  process  may  be  served,  and  who  may  be 
called  upon  to  give  discovery  upon  a  cross  bill;  nevertheless  the 
Court  may  stay  proceedings  in  the  original  suit,  until  the  means  of 
discovery  are  secured  in  the  cross  suit. 

"  In  the  RefvhliG  of  Costa  Rica  v.  Erlanger  a  bill  had  been  filed 
by  the  Eepublic  of  Costa  Eica  against  EmUe  Erlanger  and  others. 
The  defendant  Erlanger  filed  a  cross  bill  against  the  Republic  and  the 
President  of  the  Eepublic,  making  the  latter  a  defendant  for  the  pur- 
poses of  discovery.  The  Court  refused  to  order  the  proceedings  in 
the  original  suit  to  fee  stayed  until  the  President  had  appeared,  hold- 
ing that  the  plaintiff  in  the  cross  suit  was  no|;  entitled  to  select  whom- 
soever he  chose,  but  that  (apparently)  the  Republic  was  bound  to  pro- 
duce some  one  to  give  the  proper  discovery. 

"  In  default  of  a  sufficient  affidavit  of  discovery  being  made,  the 
proceedings  may  be  dismissed. 

"  In  the  case  of  the  Envperor  of  Brazil  v.  RoMnson  aiid  others,  the 
Court  of  Queen's  Bench  decided  that  the  Emperor,  having  engaged 
in  a  commercial  transaction,  and  bringing  an  action  thereupon  in  the 
courts  of  this  country,  and  being  resident  out  of  the  jurisdiction,  was 
not  exempted  from  that  necessity  of  finding  security  for  costs  to  which 
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any  other  person  bringing  such  an  action  would  be  subject;  and  they 
held  this  decision  to  be  consistent  with  the  principle  of  a  former  de- 
cision in  which  Lord  EUenborough  had  decided  that  such  a  privilege 
of  exemption  did  attach  to  an  ambassador,  who  was  in  this  country 
merely  in  his  political  capacity,  and  concerning  whom  there  was  no 
reason  to  suppose  that  he  was  desirous  of  leaving  the  country,  or 
going  out  of  the  jurisdiction. 

The  two  following  cases  are  important.  They  relate  to  the  question 
of  the  civil  position  as  plaintiffs  of  an  actual  and  of  a  restored  legiti- 
mate government  before  the  tribunals  of  a  foreign  state.  In  the  case 
of  The  Emperor  of  Austria  v.  Day  and  Kossv.th,  Lord  Campbell  held 
that  the  actual  reigning  sovereign  of  a  foreign  State  in  amity  with 
Great  Britain  is  entitled  to  sue  in  the  Court  of  Chancery,  and  to  ob- 
tain an  injunction  to  prevent  the  issuing  of  monetary  notes  manu- 
factured in  England,  purporting  to  be  notes  of  that  foreign  State^ 
but  having  no  sanction  from  its  Government,  if  the  Court  is  satisfied 
that  some  substantial  injury  will  thereby  accrue  to  the  property  of 
such  foreign  State,  and  to  that  of  the  plaintiff's  subjects,  whom  he 
has  a  right  to  represent. 

"Accordingly,  monetary  notes  having  been  manufactured  in  this 
country,  purporting  to  be  sanctioned  by  the  State  of  Hungary,  and 
signed  by  K.,  a  native  of  Hungary,  resident  in  England,  '  in  the 
name  of  tiie  nation,'  but  which  were  unauthorized  by  the  existing 
Government — an  injunction  was  granted  to  restrain  their  issue,  and 
they  were  ordered  to  be  delivered  up  to  be  Canceled  at  the  suit  of 
the  Emperor  of  Austria,  as  King  de  facto  of  Hungary. 

"  In  the  case  of  the  United  States  of  America  v.  McRae,  V.  C.  James 
held  that,  upon  the  suppression  of  a  rebellion,  the  restored  legitimate 
Government  is  entitled,  as  of  right,  to  all  moneys,  goods,  and  treasure 
which  were  public  property  of  the  Government  at  the  time  of  the 
outbreak,  such  right  being  in  no  way  affected  by  the  wrongful  seizure 
of  the  property  by  the  usurping  Government. 

"  But  with  respect  to  property  which  has  been  voluntarily  con- 
tributed to,  or  acquired  by,  the  insurrectionary  Government  in  the 
exercise  of  its  usurped  authority,  and  has  been  impressed  in  its 
hands  with  the  character  of  public  property,  the  legitimate  Govern- 
ment is  not,  on  its  restoration,  entitled  by  title  paramount,  but  as 
successor  only  (and  to  that  extent  recognizing  the  authority)  of  the 
displaced  usurping  Government;  and  in  seeking  to  recover  such 
property  from  an  agent  of  the  displaced  Government  can  only  do  so 
to  the  same  extent,  and  subject  to  the  same  rights  and  obligations, 
as  if  that  Government  had  not  been  displaced  and  was  itself  proceed- 
ing against  the  agent. 

"  Therefore,  a  bill  by  the  United  States  Government,  after  the  sup- 
pression of  the  rebellion,  against  an  agent  of  the  late  Confederate 
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Government  for  an  account  of  his  dealings  in  respect  of  the  Con- 
federate loan,  which  he  was  employed  to  raise  in  this  country,  was 
dismissed  with  costs,  in  the  absence  of  proof  that  any  property  to 
which  the  plaintiifs  were  entitled  in  their  own  right,  as  distinguished 
from  their  right  as  successors  of  the  Confederate  Government,  ever 
reached  the  hands  of  the  defendant,  and  on  the  plaintiffs  declining 
to  have  the  account  taken  on  the  same  footing  as  if  taken  between 
the  Confederate  Government  and  the  defendant  as  the  agent  of  such 
Government,  and  to  pay  what,  on  the  footing  of  such  account,  might 
be  found  due  from  them." 

Phillimore,  op.  cit.,  vol.  II,  pp.  150-155. 

III.  IMMUNITIES  OF  DIPLOMATIC  AGENTS. 

"  There  are  certain  immunities  or  privileges  extended  to  diplo- 
matic representatives  under  international  law  and  practice  which 
grow  out  of  arid  are  a  necessary  part  of  their  representative  char- 
acter. These  immunities  were  much  greater  two  and  three  centuries 
ago  than  they  are  to-daj\  Formerly,  not  only  were  their  houses  and 
carriages  exempt  from  all  local  jurisdiction,  but  in  many  capitals 
an  extensive  quarter  of  the  city  in  which  their  residences  were  located 
was  under  their  control  and  free  from  even  police  supervision,  and 
thus  became  an  asylum  from  local  justice  and  a  refuge  "for  crim- 
inals. They  enjoyed  not  only  all  personal  exemption  from  legal 
process  for  themselves  and  all  x'esiding  within  their  quarter,  but  they 
exercised  the  right  of  judgment,  and  consequently  of  life  and  death 
over  the  members  of  their  suite;  they  claimed  to  be  in  no  way 
responsible  for  their  debts,  and  they  carried  their  freedom  from 
jurisdiction  and  taxation  to  most  extravagant  lengths.  But  like  the 
forms  and  ceremonies  which  formerly  attended  the  ambassadorial 
service,  these  privileges  have  been  greatly  diminished,  and  are  now 
exercised  within  reasonable  limits. 

"In  general  terms,  it  may  be  stated  that  diplomatic  agents  or 
representatives  are  subject  only  to  the  law  of  the  state  which  sends 
them,  and  are  free  from  the  jurisdiction  of  the  country  to  which  they 
are  accredited;  and  this  immunity  extends  to  all  the  members  of 
the  mission,  the  envoy's  family  and  domestic  servants.  But  this  rule 
is  subject  to  various  exceptions.  An  envoy  is  free  from  arrest  and 
23unishment  for  criminal  offense,  but  his  conduct  may  be  of  such  a 
flagrant  character  as  to  justify  the  offended  government  in  disregard- 
ing this  general  principle  on  the  ground  of  considerations  of  public 
safety.  The  usual  course  of  governments,  however,  in  cases  of  grave 
crimes  or  misconduct,  is  to  ask  for  the  recall  of  the  envoy  or  to  dis- 
miss him  summarily.  The  cases  are  cited  of  the  Swedish  minister 
in  London  in  1717,  and  of  the  Spanish  ambassador  in  Paris  the  next 
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year,  detected  in  conspiracies  against  the  governments,  who  were 
arrested  and  held  as  prisoners  and  finally  expelled  from  the  respec- 
tive countries.  It  has  of  late  years  transpired  that  the  British  and 
Spanish  ministers  in  Washington  were  privy  to  the  conspiracy  of 
Aaron  Burr,  in  1804—1805,  and  gave  encouragement  to  his  projects. 
Had  the  facts  been  known  at  the  time,  undoubtedly  thej-  would  have 
been  dismissed  from  the  country." 
Foster,  op.  eit..  pp.  159-160. 

1.  iMiErrxiTY  rRosi  criminal  jurisdiction. 

Diplomatic  agents  also  enjoy  immunity  from  criminal  and  civil 
jurisdiction.  Immunity  from  criminal  jurisdiction  is  absolute.  It 
consists  in  freedom  from  arrest  and  punishment  for  alleged  crimes  or 
violations  of  law  by  the  local  authorities,  but  this  does  not  mean  that 
public  ministers  are  exempt  from  obedience  to  local  or  municipal 
law.  In  case  the  minister  commits  a  serious  crime  or  offense,  he  is 
punishable  in  his  own  country,  where  he  is  supposed  to  have  retained 
his  domicile,  and  he  is  responsible  to  hj^  own  Government,  to  which 
the  proper  representations  should  be  made.  A  request  for  his  recall 
may  be  made  or,  if  his  conduct  be  extremely  reprehensible,  he  maj^ 
be  dismissed,  or  even,  should  necessity  require  it,  be  temporarily  im- 
prisoned or  conducted  to  the  frontier. 

"A  public  minister  can  not  be  compelled  to  give  evidence  or  to  act 
as  a  witness  in  a  lawsuit  or  criminal  trial,  though  he  may,  with  the 
consent  of  his  Government,  waive  this  privilege.  He  can  not,  in  gen- 
eral, waive  his  privilege  of  immunity  from  criminal  jurisdiction 
Tvithout  the  consent  of  his  sovereign." 
Hershey,  op.  cit.,  pp.  288-289. 

"A  diplomatic  agent  can  not  be  tried  for  a  criminal  offense  by  the 
courts  of  the  state  to  which  he  is  accredited,  and  can  not  as  a  rule 
be  arrested.  It  is  nevertheless  a  nice  question  whether  he  can  be  said 
to  be  wholly  free  from  the  local  jurisdiction  in  respect  of  criminal 
acts  done  by  him.  If  he  commits,  a  crime,  whether  against  individ- 
uals or  the  state,  application  must  ordinarily  be  made  to  the  state 
which  he  represents  to  recall  him,  or  if  the  case  is  serious,  he  may  be 
ordered  to  leave  the  country  at  once,  without  communication  being 
previously  made  to  his  government.  But  if  the  alleged  act  is  one  of 
extreme  gravity,  he  can  be  arrested  and  kept  in  custody  while  appli- 
cation for  redress  is  being  made,  and  can  even  be  retained  for  other 
purposes  than  that  of  restraining  his  freedom  of  action  pending  the 
result  of  the  application.  In  1717,  for  instance.  Count  Gyllenborg, 
the  Swedish  ambassador  to  England,  was  arrested  for  complicity  in 
a  plot  against  the  Hanoverian  dynasty,  and  instead  of  being  imme- 
diately sent  out  of  the  kingdom  was  kept  for  a  time,  of  which  part 
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may  be  accounted  for  by  the  retention  of  the  English  minister  in 
Sweden,  but  of  which  part  must  have  elapsed  before  the  action  of  the 
Swedish  government  was  known.  In  1Y18  the  Prince  of  Cellamare, 
the  Spanish  ambassador  in  Paris,  having  organized  a  conspiracy 
against  the  government  of  the  Duke  of  Orleans,  was  arrested  and 
retained  in  custody  until  news  came  of  the  safe  arrival  in  France  of 
the  French  ambassador  at  Madrid.  No  protest  was  made  by  the  resi- 
dent embassadors  from  other  courts  in  the  latter  case,  and  though 
dissatisfaction  at  the  arrest  of  Count  Gyllenborg  was  at  first  felt  by 
some  of  the  ministers  accredited  to  England,  the  expression  which 
had  been  given  to  it  was  withdrawn  when  the  facts  justifying  the 
arrest  were  made  known.  Arrests  of  this  'kind  may  be  regarded, 
either,  upon  the  analogy  already  applied  in  the  case  of  sovereigns, 
as  acts  of  violence  done  in  self-defense  against  the  State  the  repre- 
sentative of  which  is  subjected  to  them,  or  as  acts  done  in  pursuance 
of  a  right  of  exercising  jurisdiction  upon  sufficient  emergency,  which 
has  not  been  abandoned  in  conceding  immunities  to  diplomatic  agents. 
The  former  mode  of  accounting  for  them  seems  forced  because, 
though  a  diplomatic  agent  is«representative  of  his  state,  he  is  not  so 
identified  with  it  that  his.  acts  are  necessarily  its  acts ;  because  in  such 
cases  as  those  cited  the  ambassador  of  a  friendly  power  must  prima 
facie  be  supposed  to  be  exceeding  his  instructions  in  doing  acts 
inimical  to  the  government  to  which  he  is  accredited;  and  finally 
because  such  acts  as  those  done  in  the  instances  mentioned,  in  going 
beyond  the  point  of  an  arrest  followed  by  immediate  expulsion  from 
the  country,  exceed  what  in  strict  necessity  is  required  for  self -pro- 
tection. It  appears  to  be  the  more  reasonable  course  therefore  to 
adopt  the  latter  of  the  two  modes  of  explaining  them." 
Hall,  ov-  at.,  pp.  182  and  183. 

"  This,  also,  involves  two  classes  of  cases :  1st.  Where  the  minister 
is  charged  with  crime  and  submits  to  be  judged  by  the  local  tribunals ; 
and  2nd,  Where  he  appears  in  the  local  tribunals,  charging  another 
with  crime.  The  two  classes  of  cases  seem,  at  first  sight,  to  be  very 
different,  and  yet  their  result  may  be  nearly  the  same  with  respect 
to  the  inviolability  of  the  minister.  A  distinction,  however,  must  be 
drawn  in  the  second  class,  between  the  case  where  the  minister  ap- 
pears simply  as  an  informer,  to  give  notice  of  the  commission  of  a 
crime  by  another,  and  where  he  appears  as  a  civil  party  in  a  criminal 
prosecution.  In  the  former  case,  his  official  character  is  not  involved, 
for  he  is  no  party  to  the  judicial  proceedings.  But  if  he  appears  as  a 
civil  party,  in  a  criminal  prosecution,  he  may  be  seriously  coin- 
promised.  According  to  French  law,  if  the  accusation  be  declared 
slanderous-  {cdlwnnieuse) ,  he  is  liable  to  fine  and  imprisonment. 
Such  a  sentence,  if  attempted  to  be  carried  into  execution,  necessarily 
affects  the  inviolability  of  his  official  (-haracter,  in  the  same  manner, 
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though  in  less  degree,  than  where  he  himself  is  the  original  subject 
of  the  criminal  proceeding.  Wheaton,  in  speaking  of  the  right  of  a 
minister  to  deliver  his  domestics  up  for  a  trial,  under  the  laws  of  the 
State  where  he  resides,  says,  he  may  do  this, '  as  he  may  renounce  any 
of  the  privileges  to  which  he  is  entitled  by  the  public  law.'  Villef  ort 
says  this  statement  is  not  only  incorrect,  but  entirely  unsupported  by 
authorities.  Perhaps  he  mistakes  the  meaning  of  Wheaton,  by  giv- 
ing too  literal  a  construction  to  his  words.  If  the  latter  means  to 
say  that  a  public  minister  may  submit  himself  to  a  criminal  prosecu- 
tion, which  involves  corporal  punishment,  disgrace,  or  infamy,  and 
still  retain  his  official  position  as  the  representative  of  a  foreign 
State,  he  is  evidently  in  error,  for  the  two  characters  are  utterly  in- 
compatible. How  could  the  government,  to  which  he  is  accredited, 
continue  its  official  intercourse  with  a  man  which  its  tribunals  are 
trying  as  a  criminal  under  its  laws?  Again,  suppose  he  be  con- 
demned, and  the  sentence  be  executed,  will  it  continue  to  recognize 
liim,  when  declared  infamous,  or  immured  in  the  walls  of  a  prison? 
But  if  Mr.  Wheaton  means  to  say  that  a  public  minister  may  re- 
nounce his  official  character,  and,  having  ceased  to  be  the  representa- 
tive of  his  govenmient,  deliver  himself  up  as  a  private  individual, 
for  trial  under- the  laws  of  the  State  where  he  resides,  the  correct- 
ness of  the  statement  will  not  be  disputed. 

"As  ministers  are  exempt  from  the  jurisdiction  of  the  tribunals  of 
the  country  where  they  reside,  whether  civil  or  criminal,  the  question 
has  often  been  discussed,  how  are  they  to  be  punished  for  their 
offences,  and  how  are  their  creditors  to  obtain  justice?  The  answer 
is  easily  deducible  from  the  principles  already  discussed.  The 
minister  is  the  officer  of  the  State  which  he  represents,  and,  by  the 
fiction  of  exterritoriality,  he  is  considered  to  be  within  the  limits  of 
his  own  country.  His  State  is  responsible  for  his  acts  the  same  as 
if  committed  within  its  own  territory.  If  he  commit  an  offence  upon 
a  citizen  of  the  State  where  he  resides,  or  refuse  to  do  justice  in  any 
of  his  dealings,  the  injured  party  must  submit  his  case  to  his  own 
government,  which  will  demand  satisfaction  and  redress  from  the 
State  to  which  the  minister  belongs.  For  offences  against  the  laws 
of  the  country  to  which  he  is  accredited,  the  government  of  that 
country  may  not  only  dismiss  the  minister,  and  send  him  out  of  the 
country,  but  may  demand  justice  and  punishment  of  his  own  country, 
a  refusal  of  which  demand  will  constitute  a  sufficient  cause  for  com- 
plaint, and,  perhaps,  for  actual  hostilities.  History  furnishes  nu- 
merous cases  of  this  kind.  Thus,  in  1567,  Leslie,  the  Bishop  of  Eoss, 
ambassador  of  Mary  Queen  of  Scots,  was  banished  from  England 
for  conspiring  against  the  sovereign,  while  the  Duke  of  Norfolk  and 
other  conspirators  were  tried  and  executed.  It  is  true  that  the  crown 
lawyers  deemed  him  liable  to  a  penal  action,  but  the  correctness  of 
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their  opinion  was  afterwards  denied  by  Albericus  Gentilis,  Zonch, 
Sir  Robert  Cotton,  Blackstone,  and  other  eminent  English  authori- 
ties.   Mendoza,  the  Spanish  ambassador  in  England,  was  ordered,  in 
1584,  to  depart  the  realm  for  conspiring  to  introduce  foreign  troops 
and  dethrone  the  q^ueen,  and  a  commissioner  was  sent  to  Spain  to  pre- 
fer a  complaint  against  him.    Again,  in  the  reign  of  James  I,  the 
Spanish  ambassadors,  Inoyosa  and  Colonna,  were  complained  of  to 
the  king  of  Spain  for  a  scandalous  libel  on  the  Prince  of  Wales  and, 
Duke  of  Buckingham,  but  allowed  to  depart  without  trial.    In  1654 
De  Bass,  the  French  minister,  was  ordered  to  depart  the  country  in 
twenty-four  hours,  on  a  charge  of  conspiracy  against  the  life  of 
Cromwell.    In  1717  Gyllenburg,  the  Swedish  ambassador  in  England, 
was  arrested  and  his  papers  seized  on  a  charge  of  conspiring  against 
the  king.    This  act  was  justified  solely  on  the  ground  of  necessity 
for  self-defence.    In  1718  the  Prince  of  Cellarmare,  Spanish  ambas- 
sador in  France,  was  arrested  and  his  papers  seized  under  the  same 
charge,  and  he  was  conducted,  under  a  military  escort,  to  the  frontier. 
In  neither  of  these  cases  was  any  attempt  made  to  try  and  punish  the 
minister,  nor  did  any  of  the  ambassadors  from  other  courts  complain 
of  an  infringement  of  the  privileges  of  their  order,  though  a  protest 
from  this  body  has  always  been  usual  when  an  injury  has  been  done 
to  any  member  of  it  resident  at  the  same  court.     In  the  case  of 
Gyllenburg,  the  Spanish  ambassador-  Monteleone,  simply  observed 
that  he  was  sorry  some  other  way  than  the  arrest  of  an  ambassador 
and  the  seizure  of  his  papers,  couM  not  have  been;  fallen  upon  for 
preserving  the  peace  of  the  kingdom.    In  the  case  of  Da  Sa,  brother 
of  the  Portuguese  ambassador  in  England,  charged  in  1653  with 
being  accessory  to  a  murder,  he  claimed  the  privileges  of  an  am- 
bassador; but,  on  examining  his  credentials,  it  was  found  that  he  was 
simply  promised  a  commission  at  a  future  time,  on  the  recall  of  his 
brother.    He  was  theref&re  ordered  to  plead  to  the  indictment.    It 
was  generally  admitted  that  if  Da  Sa  had  actually  been  an  ambas- 
!5ador  he  would  not  have  been  liable  to  trial.    The  laws  of  England 
did  not  then  extend  to  the  suite  of  a  minister;  the  exemption  of  the 
minister  himself  from  the  jurisdiction  of  the  courts  of  the  country 
in  case  of  murder;  and  it  is  very  doubtful  whether  they  would  do  so 
at  the  present  day,  especially  in  the  case  of  domestic  servants." 
Halleck,  op.  cit.,  pp.  371-37,5. 

"As  regards  the  exemption  of  diplomatic  envoys  from  criminal 
jurisdiction,  theory  and  practice  of  International  Law  agree  nowa- 
days upon  the  fact  that  the  receiving  States  have  no  right,  under  any 
circumstances  whatever,  to  prosecute  and  punish  diplomatic  envoys. 
But  among  writers  on  International  Law  the  question  is  not  settled 
whether  the  commands  and  injunctions  of  the  laws  of  the  receivin<r 
States  concern  diplomatic  envoys  at  all,  so  that  the  latter  have  to 
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comply  with  such  commands  and  injunctions,  although  the  fact  is 
established  that  they  can  never  be  prosecuted  and  punished  for  any 
breach.  This  question  ought  to  be  decided  in  the  negative,  for  a 
diplomatic  envoy  must  in  no  point  be  considered  under  the  legal 
authority  of  the  receiving  State.  But  this  does  not  mean  that  a 
diplomatic  envoy  must  have  a  right  to  do  what  he  likes.  The  pre- 
supposition of  the  privileges  he  enjoys  is  that  he  acts  and  behaves 
in  such  a  manner  as  harmonises  with  the  internal  order  of  the  receiv- 
ing State.  He  is  therefore  expected  voluntarily  to  comply  with  all 
such  commands  and  injunctions  of  the  Municipal  Law  as  do  not 
restrict  him  in  the  effective  exercise  of  his  functions.  In  case  he  acts 
and  behaves  otherwise,  and  disturbs  thereby  the  internal  order  of 
the  State,  the  latter  will  certainly  request  his  recall  or  send  him  back 
at  once. 

"  History  records  many  cases  of  diplomatic  envoys  who  have  con- 
spired against  the  receiving  States,  but  have  nevertheless  not  been 
prosecuted.  Thus,  in  1584,  the  Spanish  Ambassador  Mendoza  in 
England,  plotted  to  depose  Queen  Elizabeth;  he  was  ordered  to 
leave  the  countrj'.  In  1586  the  French  Ambassador  in  England, 
L'Aubespine,  conspired  against  the  life  of  Queen  Elizabeth;  he  was, 
etc.,  simply  warned  not  to  commit  a  similar  act  again.  In  1654 
the  Fi-ench  Ambassador  in  England,  De  Bass,  conspired  against  the 
life  of  Cromwell.  He  was  ordered  to  leave  the  country  within 
twenty-four  hours." 

Oppenheim,  op  cit.,  vol.  I,  pp.  458-159. 

"  By  section  4063  of  the  Revised  Statutes  of  the  United  States  any 
judicial  process  whereby  'the  person  of  any  public  minister  of  any 
foreign  prince  or  state  authorized  and  received  as  such  by  the  Presi- 
dent, or  any  domestic  or  domestic  servant  of  any  such  minister,  is 
arrested  or  imprisoned,  or  his  goods  or  chattels  are  distrained,  seized, 
or  attached,'  is  declared  to  be  void ;  and  by  section  4064  every  person 
suing  out  or  executing  such  process  is  declared  to  be  '  a  violator  of 
the  laws  of  nations,  and  a  disturber  of  the  public  repose,'  and  is  to  be 
imprisoned  for  not  more  than  three  years  and  fined  at  the  discretion 
of  the  court." 

iloore,  op.  cit.,  vol.  IV,  p.  631. 

"A  diplomatic  representative  possesses  immunity  from  the  crim- 
inal and  civil  jurisdiction  of  the  country  of  his  sojourn,- and  can  not 
be  sued,  arrested,  or  punished  by  the  law  of  that  country.  (R.  S., 
sees.  4063,  4064.)  Neither  can  he  waive  his  privilege,  except  by  the 
consent  of  his  government ;  for  it  belongs  to  his  office,  not  to  himself. 
It  is  not  to  be  supposed  that  any  representative  of  this  country  would 
intentionally  avail  himself  of  this  right  to  evade  just  obligations." 

Instructions  to  Diplomatic  Officers  of  the  United  States  (1897),  Par. 
46,  p.  18. 
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"  If  a  minister's  crimes  be  such  as  to  render  him  amenable  to  local 
jurisdiction,  it  must  be  because  they  forfeit  the  privileges  annexed 
to  his  character ;  and  the  minister,  by  violating  the  conditions  under 
which  he  was  received  as  the  representative  of  a  foreign  sovereign, 
has  surrendered  the  immunities  granted  on  those  conditions;  or, 
according  to  the  true  meaning  of  the  original  assent,  has  ceased  to  be 
entitled  to  them." 

Exchange  v.  McFaddon,  7  Cranch,  116. 

"  The  laws  of  the  United  States  which  punish  those  who  violate 
the  privileges  of  a  foreign  minister  are  equally  obligatory  on  the  State 
courts  as  upon  those  of  the  United  States,  and  it  is  equally  the  duty 
of  each  to  quash, the  proceedings  against  anyone  having  such  privi- 
leges. In  such  cases  the  injured  party  may  seek  redress  in  either 
court  against  the  aggressor,  or  he  may  prosecute  in  Federal  courts 
under  Federal  statutes.  (1  Stat.  117;  K.  S.  par.  4064.)  And  the  cir- 
cuit court  can  not  quash  proceedings  against  a  public  minister 
pending  in  a  State  court ;  nor  can  the  court  in  any  way  interfere  with 
the  jurisdiction  of  the  courts  of  a  State." 
Ex  parte  Cabrera,  1  Wash.  C.  C.  232. 

"  In  an  instruction  to  a  diplomatic  representative  of  the  United 
States,  Dec.  23, 1815,  Mr.  Monroe,  referring  to  the  arrest  of  a  foreign 
consul  on  a  charge  of  rape,  said : '  Even  ministers  of  the  highest  grade, 
in  cases  of  great  enormity,  ■  are  subject  to  the  penalty  of  the  law, 
according  to  the  law  of  nations.  Consuls  can  claim  no  exemption 
from  it.' 

"  Later,  Mr.  Monroe  modified  his  statement  with  regard  to  min-, 
isters,  as  follows :  '  How  far  ambassadors  and  public  ministers  them- 
selves are  exempted  by  the  law  of  nations  from  punishment  for  crimes 
of  this  nature,  by  the  laws  of  the  country  in  which  they  reside,  may 
perhaps  with  some  be  doubtful;  but  this  is  foreign  to  the  present 
purpose.  Consuls,  it  is  believed,  are  not  exempt  from  such  punish- 
ment.' " 

Cited  from  Moore,  op.  cit.,  vol.  IV,  p.  632. 

"  If  the  crime  committed  by  a  public  minister  affects  individuals 
only  the  government  of  the  country  is  to  demand  his  recall ;  and  if  his 
government  refuses  to  recall  him  he  may,  be  expelled  by  force  or 
hrought  to  trial  as  no  longer  entitled  to  the  immunities  of  a  minister. 
If  the  crime  affects  the  public  safety  of  the  country,  its  government 
may,  for  urgent  cause,  either  seize  and  hold  his  person  till  the  danger 
be  passed  or  expel  him  from  the  country  by  force;  for  the  safety  of 
the  State,  which  is  superior  to  other  considerations,  is  not  to  be  periled 
by  overstrained  regard  for  the  privilege  of  an  ambassador. 

"  If  the  offense  be  grave,  but  not  such  as  to  compromise  the  public 
safety,  the  course  is  to  demand  the  recall  of  the  minister,  and  mean- 
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■while  to  refuse  or  not  all  further  intercourse  with  him,  according  to 
the  circumstances.  For  implication  in  attempts  to  enlist  troops  in  the 
United  States  it  was  held  that  the  President  might  send  his  passports 
to  the  British  minister,  with  an  intimation  to  leave  the  country  with- 
out delay ;  or,  in  his  discretion,  adopt  the  milder  course,  as  President 
Washington  did  in  the  case  of  M.  Genet,  of  affording  the'  minister 
opportunity  for  explanation  through  the  Secretary  of  State ;  and  then, 
if  his  explanation  should  be  unsatisfactory,  to  demand  his  recall." 
Cited  from  Moore,  op.  cit.,  vol.  IV,  pp.  633,  634. 

"We  have  now  to  consider  the  very  grave  and  difficult  question, 
whether  the  inviolability  of  the  ambassador  shields  him  from  re- 
sponsibility to  the  cnrmTial  law  of  the  state  to  which  he  is  dele- 
gated— ^may  he,  with  impunity,  conspire  against  the  Sovereign 
{crime  d'Etat),  or  commit  outrage  on  the  lives  and  properties  of  the 
subject  (delit  prive)  ? 

"  With  respect  to  criminal  offences  against  the  Private  Law,  these 
may  be  of  two  classes:  (1)  against  the  property,  (2)  or  the  life  of 
individuals.  With  respect  to  the  former,  the- reason  of  the  thing 
and  the  nature  of  the  ambassador's  function  unquestionably  demand 
his  exemption  from  the  criminal  tribunals  of  the  country. 

"The  Sovereign  may,  according  to  the  gravity  of  the  offence, 
signify,  in  various  ways,  his  displeasure,  or  demand  his  recall;  but 
he  can  neither  be  punished  nor  arrested. 

"  In  1763  the  Ambassador  of  Holland  at  the  Court  of  the  Land- 
grave of  Hesse-Cassel  was  accused  of  maladministration  of  a  testa- 
mentary trust.  The  government  of  Cassel  called  upon  him  to  render 
an  account,  which  he  refused  to  do,  whereupon  he  was  arrested  with 
a  view  to  obtain  from  him  the  necessary  documents  connected  with 
the  trust.  But  the  Landgrave  was  obliged  to  send  a  special  embassy 
to  Holland,  to  make  apology  and  reparation  for  this  infraction  of 
International  Law. 

"  With  respect  to  graver  offences  against  the  Criminal  Law,  such 
as  murder,  the  question  is  more  difficult ;  but  the  true  proposition  of 
International  Law  upon  this  subject  is  as  laid  down  by  Grotius, 
namely,  that  the  guilty  person  can  not  be  tried  by  the  foreign 
tribunals.  This  doctrine  is  also  supported  by  Wicequefort,  Zouch, 
Bynkershoek,  and  Vattel. 

"  Great  authorities  in  the  English  law,  Coke,  Comyns,  Hale,  Foster, 
held  a  contrary  doctrine;  but  Blackstone  correctly  states  that,  what- 
ever may  have  formerly  been  the  opinion,  this  country  follows,  as 
others  do,  the  opinion  of  Grotius. 

"  With  respect  to  crimes  against  the  majesty  of  the  state,  such  as 
conspiracies  against  the  government  or  the  Sovereign  thereof,  it 
appears  to  be  now  the  clear  law  that  no  judicial  process  in  the  state 
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against  which  the  offence  has  been  committed  can  be  put  in  motion 
against  the  Representative  of  a  foreign  Sovereign. 

"  Such  appears  to  be  the  best  and  most  generally  received  opinion. 
There  are  not,  however,  wanting  writers  who  draw  a  distinction  be- 
tween the  commission  of  mala  proMMta  and  Tnala  in  se,  and  between 
privata  and  publica  delicta.  But  the  reasons  of  exemption  apply  to 
both  cases;  namely,  first,  because  the  nature  of  the  ambassador's  func- 
tions demands  the  most  absolute  freedom  in  every  case  that  may 
arise, '  securitas  legatorum  utilitati  quae  ex  poena  est  praeponderat ' ; 
secondly,  because  the  ambassador  represents  the  person  of  another^ 
and  is  recognized  in  that  capacity  by  the  tacit  compact  by  which  he  is 
admitted  into  the  country ;-  it  has  been  nobly  said,  '  lis  sont  la  parole 
du  Prince  qui  les  envoie,  et  cett«  parole  doit  etre  libre.' 

"  It  is  not  meant,  however,  to  convey  the  impression  either  that  the 
ambassador  is  to  escape  without  punishment  or  that  the  state  in  which 
he  is  discharging  his  functions  is  powerless  to  resist  his  open  violence, 
or  to  stay  his  secret  machinations  against  her  public  safety,  or  to 
redress  the  rights  of  a  subject  whom  he  may  have  criminally  injured. 
"  It  is  the  duty  an^  the  right  of  the  injured  state,  under  these  cir- 
cumstances, to  oppose  force  to  force,  and  in  the  event  of  secret  machi- 
nations, to  secure  the  person  of  the  ambassador  and  remove  hini  from 
her  borders,  and,  in  the  case  of  the  privatwrn  delictum,  to  insist  upon 
his  being  tried  by  the  tribunals,  or  the  proper  authorities,  of  his  own 
country. 

"  One  of  the  questions  put  to  the  civilians  in  the  case  of  the  am- 
bassador to  Mary  Queen  of  Scots,  which  has  been  already  referred 
to, 'was: 

"  '  Whether,  if  an  ambassador  be  confederate,  or  aider,  or  comforter 
of  any  traitor,  Imowing  his  treason  toward  that  Prince  towards 
whom  and  in  whose  realm  he  pretendeth  to  be  ambassador,  he  is  not 
punishable  by  the  Prince  in  whose  realm  and  against  whom  such 
treason  is  committed  or  confederacy  for  treason  conspired;  and  to 
this  they  answered,  '  We  do  think'  that  an  ambassador  aiding  and 
comforting  any  traitor  in  his  treason  toward  the  Prince  with  whom 
he  pretendeth  to  be  ambassador  in  his  realm,  knowing  the  same 
treason,  is  punishable  by  the  same  Prince  against  whom  such  treason 
is  committed.' 

"  The  opinion  of  the  five  civilians  at  first  was  considered  as  de- 
cisive against  the  bishop,  but  he  replied  with  firmness  that  he  had 
entered  England  under  a  safe  conduct,  and  with  the  full  privileges 
of  an  ambassador.  Lord  Burleigh  said  that  no  privilege  could  pro- 
tect an  ambassador  offending  against  the  public  majesty  of  the 
Prince  in  whose  court  he  was  resident,  and  that  such  conduct  rendered 
him  liable  to  a  penal  action.  But  the  bishop  still  insisted  upon  the 
privileges  of  an  ambassador,  and  observed,  with  equal  courage  and 
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truth,  that  they  had  never  been  violated  via  juris  sed  via  facti,  never 
by  regular  form  of  trial,  but  by  violence. 

''He  was  detained  for  some  in  prison,  and  then  banished  from 
the  country,  but  the  Duke  of  Norfolk  and  other  conspirators  were- 
put  to  death. 

"  This  case  has  formed  the  text  of  all  future  discussions  upon  the 
subject  of  the  inviolability  of  ambassadors.  The  opinion  of  Eliza- 
beth's civilians  has  been  deservedly  and  generally  rejected,  by  the 
authority  of  the  best  writers,  as  well  as  by  the  practice  of  the  most 
civilized  States." 

Phillimore,  op.  cit.,  vol.  II,  pp.   202-205. 

THE   CASE  OF   MENDOZA,    THE   SPANISH   AMBASSADOR. 

"  We  now  proceed  to  consider  the  leading  cases  in  which  the 
doctrine  of  ambassadorial  inviolability  has  been  brought  under 
discussion.  In  the  year  1584,  not  long  after  the  opinions  delivered 
in  the  Bishop  of  Ross's  case,  Mendoza,  the  Spanish  Ambassador  in 
England,  having  conspired  to  introduce  foreign  troops  and  dethrone^ 
the  Queen,  it  was  a  matter  of  difficulty  how  he  should  be  punished.^ 
The  govex'nment,  however,  took  the  opinions  of  the  celebrated  Al- 
bericus  Gentilis,  then  in  England,  and  of  Hottoman  in  France,  who 
both  asserted  that  an  ambassador,  though  a  conspirator,  could  not  be 
put  to  death,  but  should  be  referred,  to  his  principal  for  punishment ; 
or  (according  to  Hottoman)  sent  away  by  force  out  of  the  country. 
In  consequence  of  this,  Mendoza  was  simply  ordered  to  depart  the 
realm,  and  a  commissioner  sent  to  Spain  to  prefer  a  complaint 
against  him." 

PhlUimore,  op.  cit.,  vol.  II,  p.  206. 

2.    IMMUXITY  FROM    CIVIL   JtTEISDICTION . 

'•  The  second  privilege  of  envoys  in  reference  to  their  exterritor- 
iality is  their  exemption  from  criminal  and  civil  jurisdiction.  As 
their  exemption  from  criminal  jurisdiction  is  also  a  consequence  of 
their  inviolability,  it  has  already  been  discussed,  and  we  have  here 
to  deal  with  their  exemption  from  civil  jurisdiction  only.  No  civil 
action  of  any  kind  as  regards  debts  and  the  like  can  be  brought 
against  them  in  the  Civil  Courts  of  the  receiving  States.  They 
can  not  be  arrested  for  debts,  nor  can  their  furniture,  their  carriages, 
their  horses,  and  the  like,  be  seized  for  debts.  They  can  not  be 
prevented  from  leaving  the  country  for  not  having  paid  their  debts, 
nor  can  their  passports  be  refused  to  them  on  the  same  account. 
Thus,  when  in  1772  the  French  Government  refused  the  passports 
to  Baron  de  Wrech,  the  envoy  of  the  Landgrave  of  Hesse-Cassel  at 
Paris,  for  not  having  paid  his  debts,  all  the  other  envoys  in  Paris 
92438—19 8 
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complained  of  this  act  of  the  French  Government  as  a  violation  of 
International  Law.  But  the  rule  that  an  envoy  is  exempt  from  civil 
jurisdiction  has  certain  exceptions.  If  an  envoy  enters  an  appear- 
ance to  an  action  against  himself,  or  if  he  himself  brings  an  action 
under  the  jurisdiction  of  the  receiving  State,  the  courts  of  the  latter 
have  civil  jurisdiction  in  such  cases  over  him.  And  the  same  is 
valid  as  regards  real  property  held  within  the  boundaries  of  the 
receiving  State  by  an  envoy,  not  in  his  official  character,  but  as  a 
private  individual,  and  as  regards  mercantile  ventures. in  which  he 
might  engage  on  the  territory  of  the  receiving  State." 
Oppenheiin,  op.  rii..  vol.  I,  pp.  46-J^465. 

"As  to  the  civil  jurisdiction  of  the  country  to  which  a  mission  is 
accredited,  the  facts  that  its  members  do  not  acquire  a  domicile  in 
it  by  their  diplomatic  residence  and  that  they  very  seldom  belong 
to  its  nationality  prevent  a  large  part  of  the  possible  causes  of  suit 
against  them  from  falling  within  that  jurisdiction.  The  Institute 
of  International  Law  has  expressed  the  opinion  that  where  they  do 
possess  that  nationality  they  ought  not  to  be  able  to  claim  immunity 
from  suit,  but  it  has  been  held  in  England  that  a  British  subject 
received  as  a  member  of  a  foreign  mission  will  have  the  privileges 
of  exterritoriality  so  far  as  the  government  has  not  expressly  ex- 
cluded them  in  its, reception  of  him.  Where  a  suit  would  be  enter- 
tainable  against  an  ordinary  person,  notwithstanding  his  foreign 
i.omicile  and  nationality,  distinctions  may  be  drawn. 

"  It  is  generally  admitted  that  a  diplomatic  person  is  exempt  from 
the  territorial  jurisdiction  on  engagements  contracted  by  him  either 
in  his  official  capacity  or  in  a  purely  private  as  distinguished  from 
a  mercantile  or  professional  capacity,  and  that  so  mijch  of  his  prop- 
erty, movable  or  immovable,  as  is  necessary  to  his  dignity  and  com- 
fort can  not  be  seized  for  any  debt.  But  opinions  and  the  practice 
of  courts  differ  as  to  points  beyond  these ;  and  since  in  such  circum- 
stances no  international  agreement  can  be  asserted,  the  question  is 
one  for  national  law,  on  which  we  can  not  here  enter  into  details. 
It  is  enough  to  say  that  in  England  the  widest  views  as  to  diplo- 
matic immunity  are  adopted.  The  st. -Y  Anne,  c.  12,  which  is  the 
most  formal  document  we  have  on  the  subject,  declares  the  goods 
of  an  ambassador  or  other  public  minister  without  limitation  to  be 
incapable  of  distraint  or  seizure  and  makes  no  exception  on  the 
ground  of  trade  to  his  immunity  from  suit,  but  only  excludes  from 
the  benefit  of  the  act  any  person  '  within  the  description  of  any  of 
the  statutes  against  bankrupts  who  shall  put  himself  into  the  service 
of  any  such  ambassador  or  public  minister.'  And  though  in  one 
ease  in  seems  to  have  been  thought,  somewhat  doubtingly,  that  a 
foreign  minister  who  engages  in  commercial  transactions  may  be 


DIPLOMATIC   AGENTS  AND  IMMUNITIES.  113 

made  a  nominal  defendant  to  a  suit  '  merely  for  the  purpose  of 
ascertaining  the  liability  of  the  other  defendants,'  no  attempt  being 
made  to  enforce  against  him  any  judgment  which  may  be  obtained, 
a  later  case  decides  against  that  view.  Again,  although  Wheaton 
says  that  'the  hotel  in  which  [a  foreign  minister]  resides,  though 
exempt  from  the  quartering  of  troops,  is  subject  to  taxation  in  com- 
mon with  the  other  real  property  of  the  country,  whether  it  belongs 
to  him  or  to  his  government,'  yet  it  has  been  held  in  England  that 
the  payment  of  local  rates  can  not  be  enforced  by  suit  or  distress 
against  a  member  of  a  mission,  and  the  same  would  no  doubt  be  held 
in  the  case  of  national  taxes." 

Westlake,  op.  cit.,  pp.  277-278, 

"  Voluntary  submission  to  local  civil  jurisdiction  presents  two 
classes  of  cases:  1st,  Where  the  minister  voluntarily  appears  as  a 
defendant  in  a  civil  action  and  admits  jurisdiction;  and,  2nd,  Where 
he  appears  as  plaintiff  and  avails  himself  of  the  local  jurisdiction 
against  another  as  defendant. 

"  The  former  class  of  cases  Seems,  at  first  sight,  to  present  more 
diiRculties,  with  respect  to  extent  of  jurisdiction,  than  the  latter;  for, 
if  judgment  be  given  against  the  minister  as  defendant,  the  execu- 
tion or  other  process  for  its  satisfaction  issued  against  his  property 
or  person  might  seriously  infringe  upon  his  diplomatic  privilege  of 
inviolability.    But,  in  fact,  the  same  result  might  follow  in  a  case 
where  he  is  plaintiff;  for,  if  he  fail  in  his  suit,  judgment  might  be 
decreed  against  him  for  costs.    Moreover,  the  defendant  may  present 
and  establish  counter-claims  to  a  larger  amount  than  his  demand, 
and  thus  obtain  judgment  for  the  difference.    And  again,  the  oppos- 
ing party  may  appeal  to  a  higher  tribunal,  and  thus  carry  the  min- 
ister, against  his  consent,  to  a  higher  court.    Does  the  minister,  by 
voluntarily. submitting  to,  or  claiming  the  local  jurisdiction,  become 
liable  to  all  the  consequences  the  same  as  an  ordinary  litigant?     It 
would  certainly  be  very  absurd  to  allow  him  to  claim  it  in  any  par- 
ticular case,  and  then  to  withdraw  himself  from  it  whenever  such  a 
course  suited  his  interest  or  convenience.    And  yet  to  execute,  against 
him  as  against  an  ordinary  litigant,  the  judgment  of  the  court,  would 
seriously  compromise  the  inviolability  of  his  diplomatic  character. 
In  order  to  obviate  this  difficulty,  some  make  a  distinction  between 
the  judicial  proceedings  of  the  court  before  final  judgment  and  the 
supplementary   proceedings   for  the   execution   of  that   judgment. 
'This  last  theory,'  says  Villefort,  'although  vague  and  somewhat 
arbitrary,  is,  perhaps,  the  best  in  a  matter  where  it  may  be  said  more 
reasonably  than  in  any  other  that  there  is  no  absolute  rule.    It,  more- 
over, has  the  advantage  of  conforming  to  the  principles  laid  down 
by  the  ancient  publicists  who  founded  the  science.'    According  to 
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this  view,  no  proceedings  by  way  of  execution  of  judgment  can  be 
taken  against  the  person  of  the  minister,  or  against  any  of  his 
property  which,  by  the  rules  of  international  jurisprudence,  is  en- 
titled to  the  privilege  of  exemption;  in  other  words,  although  a 
minister  may  renounce  his  right  of  extra-territoriaZity,  he  can  not 
divest  himself  of  the  inviolability  which  the  law  of  nations  attaches 
to  his  person  and  office. 

"  The  following  consequences  seem  to  result  from  this  discussion : 
1st,  If  a  minister,  renounces  his  privilege  of  exemption,  and  submits 
to  local  jurisdiction  by  appearing  in  a  civil  action,  either  as  plaintiff 
or  defendant,  and  judgment  be  rendered  against  him,  he  is  bound  to 
pay  it;  2nd,  If  the  judgment  be  in  his  favor,  and  the  other. party  ap- 
peal to  a  higher  tribunal,  he  must  submit  to  the  jurisdiction  of  ap- 
peal; 3rd,  A  final  judgment  against  a  minister  can  only  be  satisfied 
out  of  property  which  he  possesses  separate  and  distinct  from  his 
diplomatic  character,  and  no  proceedings  can  be  taken  against  his 
person,  or  against  property  privileged  by  the  law  of  nations.  In 
1720,  the  Envoy  Extraordinary  of  the  Duke  of  Holstein  was  sued 
in  Holland  for  debt,  contracted  by  him  in  course  of  trade.  A  decree 
of  arrest  and  citation  was  granted  against  him ;  all  his  goods,  money 
and  effects  within  the  jurisdiction  of  the  court  were  subjected  to  the 
decree,  but  his  movables  and  things  belonging  to  him  as  ambassador 
were  exempt. 

"  But  does  an  ambassador  who,  while  accredited  to  a  foreign  Court, 
engages  in  trade,  forfeit  his  privilege  as  ambassador?  The  answer 
is  this :  Such  a  person  does  not  forfeit  his  privileges  by  engaging  in 
mercantile  transactions;  although  his  servants  do  in  England,  by 
virtue  of  the  exception  in  the  statute  of  Queen  Anne.  In  the  case  of 
Taylor  v.  Best  and  others,  decided  in  1854,  the  Lord  Chief  Justice 
Jervis  said,  '  If  an  ambassador  or  public  minister  during  his  resi- 
dence in  England  violates  the  character  in  which  he  is  accredited  to 
that  Court  by  engaging  in  commercial  transactions  that  may  raise  a 
question  between  the  Government  of  Great  Britain  and  that  of  the 
country  by  which  he  is  sent,  he  does  not  thereby  lose  the  general  privi- 
lege which  the  law  of  nations  has  conferred  upon  persons  filling  that 
high  character— the  proviso  in  the  statute  of  Anne  limiting  the  privi- 
lege in  cases  of  trading,  applying  only  to  the  servants  of  the  embassy. 
For  this,  Barhwifs  case  is  an  authority.'  And  Mr.  Justice  Maule 
added :  '  There  is  a  manifest  distinction  between  the  case  of  an  am- 
bassador and  that  of  a  domestic  servant  of  an  ambassador.  The 
privilege  is  not  that  of  the  servants  but  of  the  ambassador.'  It  is 
based  on  the  assumption  that,  by  the  arrest  of  any  of  his  household 
retinue,  the  personal  comfort  and  state  of  the  ambassador  might  be 
affected.  Where  these  are  not  interfered  with,  the  ambassador  is  not 
affected  by  the  suit,  and  consequently  the  servant  has  no  privilege. 
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These  cases  do  not  in  any  degree  determine  the  point  which  has  been 
attempted  to  be  raised  on  the  present  occasion — and  undoubtedly  it  is 
a  point  which  is  very  fit  to  be  considered  wherever  it  may  be  properly 
presented  for  decision — viz.,  whether  an  ambassador  or  public  minis- 
ter can  be  brought  into  court  against  his  will  by  process  not  immedi- 
ately affecting  either  his  person  or  his  property,  and  have  his  rights 
and  liabilities  ascertained  and  determined.  Unquestionably  it  must 
to  a  certain  extent  interfere  with  the  ambassador's  comfort  to  have 
his  rights  in  any  way  made  the  subject  of  litigation,  and  therefore  it 
may  as  well  be  that  the  privilege  he  enjoys  is  as  large  and  extensive  as 
Mr.  Justice  Blackburn  affirms  it  to  be.  But  it  is  unnecessary  to  deter- 
mine that  question  upon  the  present  occasion.' 

"  In  the  case  of  the  Magdalena  Steam  Navigation  Company  v. 
Martin,  decided  in  1859,  Lord  Campbell  delivered  judgment:  'The 
question  raised  by  this  record  is  whether  the  public  minister  of  a 
foreign  State  accredited  to  and  received  by  her  Majesty,  having  no 
real  propertj^  in  England,  and  having  done  nothing  to  disentitle 
him  to  the  privileges  generally  belonging  to  such  public  minister, 
may  be  sued  against  his  will  in  the  courts  of  this  country  for  a  debt, 
neither  his  person  nor  his  goods  being  touched  by  the  suit,  while  he 
remains  such  public  minister.  He  says  by  his  plea  to  the  jurisdiction 
of  the  court  that,  by  reason  of  his  privilege  as  such  public  minister, 
he  ought  not  to  be  compelled  to  ansAver.  We  are  of  opinion  that  his 
plea  is  good,  and  that  we  are  bound  to  give  judgment  in  his  favor. 
The  great  principle  is  to  be  found  in  Grotius,  "  De  Jure  Belli  et 
Pacis,"  lib.  2,  c.  xviii.  s.  9,  "  Omnis  coactio  abesse  a  legato  debet."  He 
is  to  be  left  at  liberty  to  devote  himself  body  and  soul  to  the  business 
of  his  embassy.  He  does  not  owe  even  a  temporary  allegiance  to 
the  sovereign  to  whom  he  is  accredited,  and  he  has  at  least  as  great 
privileges  from  suits  as  the  sovereign  whom  he  represents.  He  is 
not  supposed  even  to  live  within  the  territory  of  the  sovereign  to 
whom  he  is  accredited,  and  if  he  has  done  nothing  to  forfeit  or 
waive  his  privilege,  he  is  for  all  judicial  purposes  supposed  to  be 
still  in  his  own  country.  For  these  reasons  the  rule  laid  down  by 
all  jurists  of  authority,  who  have  written  upon  the  subject,  is  that 
an  ambassador  is  exempt  from  the  jurisdiction  of  the  courts  of  the 
country  in  which  he  resides  as  an  ambassador.  Whatever  exceptions 
there  may  be,  they  acknowledge  and  prove  this  rule.  *  *  *  .  Lord 
Coye's  authority,  4  "  Inst."  153,  was  cited,  where,  writing  of  the  privi- 
leges of  an  ambassador,  having  said  that  "  for  any  crime  committed 
contra  jus  gentium.,  as  treason,  felony,  adultery,  or  any  other  crime 
which  is  against  the  law  of  nations,  he  loseth  the  privilege  and 
dignity  of  an  ambassador  as  unworthy  of  so  high  a  place,"  he  adds, 
"  and  so  of  contracts  that  be  good  jure  gentium  he  must  answer  here." 
There  does  not  seem  to  be  anything  in  the  contract  set  out  in  this 
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declaration  contrary  to  the  law  of  nations;  but  Lord  Coke,  who  is 
so  great  an  authority  as  to  our  municipal  law,  is  entitled  to  little 
respect  as  a  general  jurist.  For  the  plaintiffs,  it  was  strenuously 
maintained  that  at  all  events  the  action  could  be  prosecuted  to  that 
stage  (to  judgment),  with  a  view  to  ascertain  the  amount  of  the 
debt,  and  enable  the  plaintiffs  to  have  execution  on  the  judgment 
when  the  defendant  may  cease  to  be  a  public  minister.  But  although 
this  suggestion  is  thrown  out  in  the  discussion  which  took  place  in 
the  Common  Pleas  in  Taylor  v.  Best,  it  is  supported  by  no  a!u- 
thority :  the  proceedings  would  be  wholly  anomalous ;  it  violates  the 
principle  laid  down  by  Grotius:  it  would  produce  the  most  serious 
inconvenience  to  the  party  sued,  and  it  could  hardly  be  of  any  bene- 
fit to  the  plaintiffs.  In  the  first  place,  there  is  a  great  difficulty  in 
seeing  how  the  writ  can  properly  be  served;  for  the  ambassador's 
house  is  sacred,  and  is  considered  part  of  the  territory  of  the  sov- 
ereign he  represents;  nor  could  the  ambassador  be  safely  stopped 
in  the  street  to  receive  the  writ,  as  he  may  be  proceeding  to  the  Court 
of  our  Queen,  or  to  negotiate  the  affairs  of  his  sovereign  with  one  of 
her  ministers.  *  *  *  Jt  certainly  has  not  hitherto  been  expressly 
decided  that  a  public  minister,  duly  accredited  to  the  Queen  by  a 
foreign  State,  is  privileged  from  all  liability  to  be  sued  here  in  civil 
actions;  but  we  think  that  this  follows  from  well-established  prin- 
ciples, and  we  give  judgment  for  the  defendant.'  " 
Halleck,  op.  oil.,  pp.  367-371. 

"  The  immunities  from  civil  jurisdiction  possessed  by  a  diplomatic 
agent,  though  up  to  a  certain  point  they  are  open  to  no  question, 
are  not  altogether  ascertained  with  thorough  clearness.  The  local 
jurisdiction  can  not  be  exercised  in  such  manner  as  to  interfere  how- 
ever remotely  with  the  freedom  of  diplomatic  action,  or  with  the' 
property  belonging  to  a  diplomatic  agent  as  representative  of  his 
sovereign.  A  diplomatic  agent  can  not,  therefore,  be  arrested,  and 
the  contents  of  his  house,  his  carriages,  and  like  property  necessary 
to  his  official  position,  can  not  be  seized.  For  some  purposes  also 
he  is  distinctly  conceived  of  as  being  not  so  much  privileged  as  out- 
side the  jurisdiction.  Thus  children  born,  to  him  within  the  State 
to  which  he  is  accredited  are  not  its  subjects,  notwithstanding  that 
all  persons  born  of  foreigners  within  its  territories  may  be  declared 
by  its  laws  to  be  so.  On  the  other  hand,  the  jurisdiction  of  the  State 
extends  oyer  real  property  held  by  him  as  a  private  individual,  and 
he  is  subject  to  such  administrative  and  police  regulations  as  are 
necessary  for  the  health  or  the  safety  of  the  community. 

"  Beyond  these  limits  there  is  considerable  difference  of  opinion. 
Some  writers  consider  that,  except  for  the  purposes  of  the  regula- 
tions mentioned  and  in  respect  of  his  real  property,  his  consent  is 
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required  for  the  exercise  of  all  local  jurisdiction,  and  that  conse- 
quently it  can  only  assert  itself  in  so  far  as  he  is  willing  to  conform 
to  its  rules  in  noncontentious  matters,  or  when  he  has  chosen  to  plead 
to  an,  action,  or  to  bring  one  himself.  In  cases  of  the  latter  kind  he 
consents  .to  the  effects  of  an  action  in  so  far  as  they  do  not  interfere 
with  his  personal  liberty  or  with  the  property  exempted  in  virtue 
of  his  office ;  he  makes  his  property  liable,  for  example,  to  payment 
of  costs  and  damages,  and  when  he  himself  takes  proceedings  he 
obliges  himself  to  plead  to  a  cross-action.  In  other  matters,  accord- 
ing to  this  view,  he  is  subject  to  the  laws  of  his  own  State,  and  satis- 
faction of  claims  upon  him,  of  v^hatever  kind  they  may  be,  can  only 
be  obtained,  either  by  application  to  his  sovereign  through  the  Gov- 
ernment to  which  he  is  accredited,  or  by  having  recourse  to  the 
courts  of  his  country.  Other  authorities  hold  that  in  matters  un- 
■  connected  with  his  official  position  he  is  liable  to  suits  of  every  kind 
brought  in  the  courts  of  the  country  where  he  is  resident;  that  the 
effects  of  such  suits  are  only  limited  by  the  undisputed  immunities 
above  mentioned,  and  that  consequently  all  propertj'  within  the  juris- 
diction, other  than  that  necessary  to  his  official  position,  is  subjected 
to  the  operation  of  the  local  laws.  Thus  he  is  exposed,  for  example,, 
to  actions  for  dajnages  or  breach  of  contract;  if  he  engages  in  mer- 
cantile ventures,  whether  as  a  partner  in  a  firm  or  as  a  shareholder 
in  a  company,  his  property  is  liable  to  seizure  and  condemnation  at 
the  suit  of  his  creditors;  if  he  acts  as  executor  he  must  plead  to  suits 
brought  against  him  in  that  capacity. 

"  Of  these  two  opinions  the  former  is  that  which  is  the  more  in 
agreement  with  practice.  In  England  it  is  declared  by  statute  that 
'  all  writs  and  processes  whereby  the  goods  or  chattels '  of  a  diplo- 
matic agent  '  may  be  distrained,  seized  or  attached  shall  be  deemed 
and  adjusted  to  be  utterly  null  and  ^oid  to  all  intents,  constructions 
and  purposes  Avhatsoever.'  The  law  of  the  United  States  is  similar. 
In  France,  during  the  eighteenth  century,  it  was  held  that  the  only 
objecti  of  the  immunity  of  an  ambassador  was  to  prevent  him  from 
being  embarrassed  in  the  exercise  of  his  functions,  and  that,  as  his 
property  can  be  seized  or  otherwise  dealt  with  without  preventing 
him  from  fulfilling  his  public  duties,  whatever  he  possesses  in  the 
country  to  which  he  is  accredited  is  subjected  to  the  local  jurisdic- 
tion. From  a  wish,  however,  to  avoid  as  much  as  possible  any  act 
derogating  from  the  courtesy  due  to  the  ambassador  as  represent- 
ative of  his  state,  it  was  considered  best  to  exert  the  territorial  juris- 
diction by  means  less  openly  offensi^'e  than  that  of  allowing  suits 
against  him  to  be  thrown  into  the  courts.  Accordingly  when  Baron 
von  Wrech,  minister  of  Hesse-Cassel,  endeavoured  to  leave  France 
without  paying  his  debts,  his  passport  was  refused  until  his  creditors 
were  s^atisfied.    In  the  nineteenth  century  a  change  of  vieAv  appears 
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to  have  taken  place,  and  the  exemption  of  a  diplomatic  agent  from 
the  control  of  the  ordinary  tribunals  is  treated  rather  as  a  matter 
of  right  than  of  courtesy.  An  article  expressly  conceding  immunity 
■was  inserted  in  the  original  project  of  the  civil  code,  and  though 
it  was  expunged  on  the  ground  that  it  had  no  place  in  a  code  of 
municipal  law,,  the  courts  have  always  treated  it  as  giving  expression 
to  international  law,  and  have  acted  in  conformity  with  it.  In  Aus- 
tria the  civil  code  merely  declares  that  diplomatic  agents  enjoy  the 
immunities  established  by  international  law.  In  Germany  the  code 
in  like  manner  provides  that  an  ambassador  or  resident  of  a  foreign 
power  shall  retain  his  immunities  in  conformity  with  international 
law ;  and  the  space  which  the}^  are  understood  to  cover  maj-  perhaps 
be  inferred  from  the  language  used  in  1884  by  Baron  von  Biilow,  who 
in  writing  to  Mr.  Wheaton  with  reference  to  a  question  then  at  issue 
between  the  governments  of  Prussia  and  the  United  States,  said  that 
'  the  state  cannot  exercise  against  a  diplomatic  agent  any  act  of 
jurisdiction  whatever,  and  as  a  natural  consequence  of  this  principle 
the  tribunals  of  the  country  have,  in  general,  no  right  to  take  cog- 
nizance of  controversies  in  which  foreign  ministers  are  concerned.' 
liut  for  the  use  of  the  words  '  in  general '  this  statement  of  the  views 
then  entertained  by  the  Prussian  Government  would  be  perfectly 
clear,  and  considering  the  breadth  with  which  the  incapacity  of  a 
state  to  exercise  jurisdiction  is  laid  down,  it  seems  reasonable  to  look 
upon  them  only  as  intended  to  except  cases  in  which  a  diplomatic 
agent  voluntarily  appeals  to  the  courts.  In  Spain  the  curious  regu- 
lation exists  that  an  ambassador  is  exempt  from  being  sued  in  respect 
of  debts  contracted  before  the  commencement  of  his  mission,  but 
that  he  is  liable  in  respect  of  those  incurred  during  its  continuance. 
In  Portugal  the  same  distinction  is  made,  but  in  a  converse  sense, 
an  ambassador  being  exposed  to  proceedings  in  the  courts  in  respect 
of  such  debts  only  as  he  has  incurred  antecedently  to  his  mission. 
In  Russia  the  ministry  of  foreign  affairs  is  the  sole  medium  for 
reclamations  against  a  diplomatic  agent. 

"  Custom  is  thus  apparently  nearly  all  one  way ;  but  the  accepted 
practice  is  an  arbitrary  one,  conceding  immunities  which  are  not 
necessary  to  the  due  fulfilment  of  the  duties  of  a  diplomatic  agent ; 
and  in  a  few  countries  it  is  either  not  fully  complied  with  or  there 
may  at  least  be  some  little  doubt  whether  it  would  certainly  be  fol- 
lowed in  all  cases  or  not.  The  views  expressed  by  so  competent  an 
authority  as  M.  Bluntschli  suggest  that  courts,  at  least  in  Germany, 
might  take  cognizance  of  a  considerable  number  of  cases  affecting  a 
diplomatic  agent  by  looking  upon  his  private  personality  as  sepa- 
rable from  his  diplomatic  character." 
Hall,  op.  cit..  lip.  183-188. 
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■'AH  writei's  agree  that  the  official  property  of  the  embassy  is 
exempt;  as  the  hotel,  with  its  furniture  and  appurtenances;  the  per- 
sonal effects  of  the  ambassador;  and  everything  which  can  be  said 
to  be  a  means  or  instrumentality  for  exercising  the  diplomatic  func- 
tions. The  only  question  is  as  to  real  or  personal  property  of  the 
ambassador,  being  neither  official  property,  personal  effects,  nor, 
official  instruments  or  means.  The  same  objection  exists  to  allowing 
process  m  rem  against  such  property,  as  to  requiring  his  appearing 
in  court  as  a  party  or  witness.  If  his  property  is  proceeded  against, 
he  must  become  a  litigant  to  defend  or  regain  it,  and  be  subjected  to 
rules  controlling  his  time  and  movements,  even  if  he  secures  exemp- 
tion from  other  obligations  and  liabilities  of  common  suitors.  Tlie 
decision  of  this  question  ought  not  to  depend,  as  most  writers  seem 
to  make  it,  on  the  character  of  the  property  seized  as  official  or  unoffi- 
cial: for  the  seizure  is  but  a  step  in  the  litigation.  The  owner  is  to 
have  notice  to  appear  and  litigate,  and  must  either  lose  his  property 
or  become  a  party  to  the  litigation.  The  balance  of  convenience  is 
in  favor  of  the  exemption  from  seizure  of  all  the  property  of  an 
officer  whom  it  is  right  to  exempt  from  being  compelled  to  appear 
as  fi  defendant  in  a  strictly  personal  suit.  He  is  liable  in  his  own 
country;  and  the  remedy  by  diplomatic  complaint  will  usually  be 
sufficient. 

■"As  to  cases  of  property  engaged  in  trade,  or  held  in  private  trust, 
one  rule  of  conduct  ought  to  be  laid  down.  The  diplomatic  officer 
should  not  engage  either  in  trade,  or  in  the  execution  of  unofficial 
trusts  which  may  involve  litigation.  If  his  so  doing  is  regarded  by 
international  lav\'  as  a  waiver  to  his  privilege,  it  may  be  in  derogation 
of  the  rights  of  his  own  sovereign,  whose  privilege  it  is  that  he  under- 
takes to  waive.  If  it  is  not  so  regarded,  it  may  operate  unfairly  upon 
other  parties." 

Dana's  note  to  "VVheaton,  p.  .307. 
"  We  have  now  to  consider  the  exemption  of  the  ambassador  from 
the  jurisdiction  of  the  civil  tribuTials  of  the  country  to  which  he  is 
accredited.  With  respect  to  this  subject  the  privileges  of  Exterrito- 
riality have  been  established  by  the  universal  consent  and  custom  of 
all  civilized  nations,  in  order  to  secure  the  sanctity  of  the  ambassa- 
dor :  they  have  been  thrown  up  from  time  to  time,  as  outworks  to  the 
citadel. 

■■  The  presumption  of  law,  both  from  the  length  of  the  usage  and 
the  reason  of  the  thing  {testata  et  froesumptamens  gentium),  is  so 
strong  that,  unless  due  notification  of  the  intention  to  depart  from  the 
established  custom  had  been  given,  the  ambassador  would  unquestion- 
ably be  entitled  to  demand  the  enjoyment  of  the  exterritorial  privi- 
leges' ordinarily  incident  to  his  station. 
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"  If,  in  an  evil  hour,  for  its  own  welfare,  such  due  notification  had 
been  given  by  any  state,  and  nevertheless  an  ambassador,  which  is  a 
most  improbable  hypothesis,  had  been  accredited  to  it,  he  would  not 
be  entitled  to  claim,  as  matters  stricti  juris,  those  privileges  the  denial 
of  which  had  formed  the  subject  of  the  notification. 

"  This  proposition,  however,  must  be  qualified  by  two  important 
reservations : — 

"  1.  It  is  not  competent  to  a  state,  by  any  notification,  under  the 
pretext  of  curtailing  exterritorial  privileges,  to  deprive  an  ambassa- 
dor of  those  privileges,  which  are  essential  to  secure  performance  of 
his  functions,  such,  for  instance,  as  appertains  to  the  inviolability 
of  his  person. 

"2.  A  state  so  narrow-minded  and  ill-advised  as  to  refuse  the  cus- 
tomary exterritorial  privileges  to  the  representative  of  another  state, 
must  take  care  to  act  in  this  matter  impartially  towards  all  nations. 
The  nation  unfavourably  distinguished  froni  others  by  conduct  in- 
volving a  departure  from  long  usage  of  the  civilised  world,  would  be 
entitled  to  consider  such  unfavourable  distinction  as  a  just  cause  of 
war.    *    *    * 

"  Nevertheless,  the  exemption  of  the  ambassador,  his  family,  and  his 
suite  from  the  jurisdiction  of  the  civil  as  well  as  the  criminal  tribu- 
nals of  the  country  in  which  he  was  resident,  is  not  absolutely  neces- 
sary for  the  preservation  of  the  inviolability  of  the  amljassador. 
''Persona,^  Bynkershoek  truly  remarks,  ^quantumvis  sancta,  sola  in  jus 
vocatione  non  violatw.''    *    *    * 

"It  was  a  further  extension  of  the  fiction  of  Exterritoriality  to 
render  the  ambassador's  personal  property  exempt  from  arrest ;  this 
was  little  more  than  an  application  to  ambassadors  of  the  rule  gen- 
erally adopted  by  nations  with  respect  to  private  foreigners,  that 
their  personal  effects  were  considered,  as  much  as  their  persons,  to 
belong  to  their  domicil. 

"  It  has  not  yet  been,  and  probably  never  will  be,  extended  to  real 
property,  if  an  ambassador  should  happen  to  possess  any  in  the  coun- 
try of  his  mission.  The  territorial  possession  is  in  no  way  attached 
to  the  character  of  the  ambassador.  The  fiction  of  Exterritoriality 
can  not  be  applied  to  immovable  possessions,  and  there  is  no  doubt 
that  they,  with  their  incidents,  remain  subject  to  the  jurisdiction 
{forwn  reale)  of  the  country  in  which  they  are  situate.  The  only 
question,  in  such  a  case,  would  be  the  proper  way  of  serving  the  am- 
bassador with  notice  of  such  an  action.  It  has  been  said  that,  tech- 
nically speaking,  notice  ought  to  be  served  upon  his  domicil,  i.  e., 
his  residence  in  his  own  country:  but  Bynkershoek  justly  observes 
that  a  letter  is  at  once  the  most  courteous  and  most  effectual  way  of 
apprising  him  of  his  interest  in  the  legal  proceedings. 
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"  From  this  rule  with  regard  to  real  property  is  to  be  exempted 
the  actual  dwelling  house  of  the  ambassador,  which  is  intimately 
connected  with  his  personal  inviolability." 
Phillimore,   op.  ci/.,  vol.  II,  pp.  219-222. 

THE  CASE  OF  THE  AMBASSADOR  OF  PETER  THE  GREAT. 

"  In  1708,  in  the  reign  of  Queen  Anne,  an  ambassadoi:  from  Peter 
the  Great,  Czar  of  Muscovy,  was  arrested  and  taken  out  of  his  coach, 
in  London  for  a  debt  of  fifty  pounds  which  he  had  there  contracted. 
Instead  of  applying  to  be  discharged  upon  his  privilege,  he  gave  bail 
to  the  action,  and  the  next  day  complained  to  the  Queen.     The  per- 
sons who  were  concerned  in  the  arrest  were  examined  before  the 
Privy  Council  (of  T\hich  the  Lord  Chief  Justice  Holt  was  at  the 
same  time  sworn  a  member) ,  and  seventeen  were  committed  to  prison, 
most  of  whom  were  prosecuted  by  information  in  the  Court  of 
Queen's  Bench  at  the  suit  of  the  Attorney  General,  and  at  their  trial 
before  the  Lord  Chief  Justice  were  convicted  of  the  facts  by  the  jury, 
reserving  the  question  of  law,  how  far  those  facts  were  criminal,  to 
be  afterwards  argued  before  the  judges,  which  question  was  never 
determined.     In  the  meantime  the  Czar  resented  this  affront  very 
highly  and  demanded  that  the  Sheriff  of  Middlesex  and  all  others 
concerned  in  the  arrest  should  be  punished  with  instant  death.     But 
the  Queen,  to  the  amazement  of  that  despotic  court,  directed  her  sec- 
retary to  inform  him  that  she  could  inflict  no  punishment  upon  even 
the  meanest  of  her  subjects  unless  warranted  by  the  law  of  the  land, 
and  therefore  was  persuaded  that  he  would  not  insist  upon  impossi- 
bilities.    To  satisfy,  however,  the  clamours  of  the  foreign  ministers 
(who  made  it  a  common  clause) ,  as  well  as  to  appease  the  wrath  of 
Peter,  a  bill  was  brought  into  Parliament  and  afterwards  passed 
into  a  law  to  prevent  arid  punisli  such  outrageous  insolence  for  the 
future.    And  with  a  copy  of  this  Act,  elegantly  engrossed  and  illumi- 
nated, accompanied  by  a  letter  from  the  Queen,  an  ambassador  ex- 
traordinary was  commissioned  to  appear  at  Moscow,  who  declared 
that  though  her  Majesty  could  not  inflict  such  a  punishment  as  was 
required,  because  of  the  defect  in  that  particular  of  the  former  estab- 
lished constitutioAs  of  her  kingdom,  yet  with  the  unanimous  consent 
of  the  Parliament  she  had  caused  a  new  Act  to  be  passed  to  serve  as 
a  law  for  the  future.     This  humiliating  step  was  accepted  as  a  full 
satisfaction  by  the  Czar ;  and  the  offenders  at  his  request  were  dis- 
charged from  all  further  prosecution.  ' 

Halleck,  op.  cit.,  pp.  361-362.  For  a  fuller  report  of  this  case,  see 
Stowell  and  Muuro,  Ini.  Cases,  vol.  I,  pp.  3-7.  For  another  famous 
case— that  of  Baron  de  Wrech   (1772)— see  Satow,  vol.  I,  pp.  255-258. 
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THE   CASE   OF   BABON   DE   WBECH. 


"  The  immunities  of  diplomatic  representatives  are  based  on  the 
principle  that  nothing  should  be  done  to  disturb  them  in  the  exercise 
of  their  oificial  functions,  and  there  are  limits  to  the  immunity 
known  as  exemption  from  civil  jurisdiction,  c.  g.  in  respect  of  im- 
movable property  owned  by  a  minister  in  the  country  to  which  he  is 
accredited,  or  of  a  contract  entered  into  before  a  notarj-  public.  A 
minister  can  not  take  advantage  of  his  privilege  in  order  to  avoid 
paying  debts  contracted  by  him  in  the  country  where  he  resides,  be- 
cause such  evasion  would  be  contrary  to  the  intentions  of  his 
sovereign,  while  it  could  not  be  intended  by  the  sovereign  to 
whom  he  is  accredited  that  his  subjects  should  be  subjected  to 
loss  in  consequence  of  the  public  character  of  the  diplomat. 
The  privilege  of  diplomatists  only  concerns  what  thev  possess  in  their 
official  character,  and  without  which  they  could  not  exercise  their 
functions.  It  is  a  rule  admitted  by  all  the  courts  that  a  diplomatic 
representative  ought  not  to  leave  the  country  without  satisfying  his 
creditors.  The  only  question,  therefore,  that  arises  is :  When  a  min- 
ister neglects  the  performance  of  this  duty,  what  is  to  be  done? 

"At  Vienna,  the  marshalate  of  the  empire  claims  jurisdiction  over 
everything  not  connected  with  the  person  of  the  ambassador  and  his 
functions,  to  an  extent  sometimes  regarded  as  difficult  to  reconcile 
with  the.  generally  received  maxims.  This  court  watches  over  the 
payment  of  debts  contracted  by  ambassadors,  especially  at  the  mo- 
ment of  their  departure.  Of  this  an  example  was  seen  in  1764,  when 
the  effects  of  Count  Czernicheff,  Russian  ambassador,  were  detained 
until  Prince  Liechtenstein  became  surety  for  him. 

"In  Russia,  a  diplomatic  representative  has  to  publish  three 
notices  of  his  intended  departure.  The  children,  papers,  and  effects 
of  M.  Bausset,  French  ambassador,  were  detained  until  the  King 
undertook  to  see  to  the  payment  of  the  ambassador's  debts. 

"At  the  Hague,  the  Council  of  Holland  claims  jurisdiction  in 
thos6  states  where  the  interests  of  subjects  are  prejudiced.  In  1688 
a  writ  was  served  on  a  Spanish  ambassador  in  person,  who  com- 
plained; the  States  decided  that  the  complaint  was  well  founded  in 
so  far  that  the  writ  ought  to  have  been  served  on  one  of  his  suite. 

"At  Berlin,  in  1723,  the  Baron  de  Posse,  minister  of  Sweden, 
was  arrested  and  kept  in  custody  because  he  refused  to  pay  a  sad- 
dler's bill,  in  spite  of  repeated  warnings  from  the  magistrate. 

"At  Turin,  an  ambassadon's  coach  was  stopped  "in  the  reign  of 
Emmanuel.  The  Court  of  Turin  cleared  itself  of  this  act  of  violence, 
but  no  one  objected  to  the  proceedings  which  had  been  taken  to  con- 
demn the  ambassador  to  pay  his  debts. 
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"  Grotius,  Bk.  II,  cap.  xviii,  par.  ix,  in  Barbeyrao's  version,  is 
quoted  to  the  effect  that  '  if  an  ambassador  has  contracted  debts  and 
has  no  immovable  property  in  the  country,  he  must  be  told  politely 
to  pay;  if  he  refused,  he  who  sent  him  would  be  applied  to,  after 
which  recourse  would  be  had  to  the  proceedings  taken  against  debtors 
who  are  out  of  the  jurisdiction.' 

"  The  most  moderate  opinion  is  that  it  is  proper  in  all  cases  to  ab- 
stain, as  far  as  possible,  from  inf ringjng  on  the  decency  which  ought 
to  surround  his  public  character;  but  the  sovereign  is  entitled  to 
employ  that  kind  of  compulsion  which  causes  no  disturbance  in  his 
functions,  and  consists  in  prohibiting  the  ambassador  from  quitting 
the  country  until  he  has  satisfied  his  engagements.  It  is  in  this 
sense  that  Bynkershoek  advises  the  employment  against  ambassadors 
of  proceedings  which  imply  rather  a  prohibition  than  an  order  to  do 
such  or  such  a  thing.  It  is  then  a  simple  prohibition,  and  no  one 
would  venture  to  maintain  that  it  is  unlawful  to  defend  oneself 
against  an  ambassador,  who  ought  not  to  disturb  the  inhabitants  by 
using  violence  and  carrying  off  what  belongs  to  another.  This 
maxim  is  all  the  more  appropriate,  when  particijilar  and  aggravated 
circumstances  charge  the  minister  with  bad  faith  and  reprehensible 
proceedings.  When  he  thus  violates  the  sacredness  of  his  character 
and  public  security,  he  can  not  demand  that  others  respect  him.  It 
is  sufficient  to  recall  the  conduct  of  the  Baron  de  Wrech  since  his 
arrival  at  Paris  and,  above  all  during  the  last  eight  months.  The 
indecent  methods  he  had  adopted  to  procure  money  having  been 
stopped,  he  gave  himself  up  to  all  sorts  of  proceedings,  which  con- 
sideration for  his  position  prevents  me  from  characterizing.  It  is 
enough  to  remark  that  everything  conduces  to  the  belief  that  he  had 
formed  the  design  of  disappointing  his  creditors  by  quitting  the 
kingdom,  and  this  circumstance  is  sufficient  to  authorize  taking 
against  him  the  same  measures  that  would  be  taken  if  he  had  in 
effect  left  the  kingdom  after  halving  laid  aside  his  character  by 
presenting  his  letters  of  recall.  The  minister  for  Foreign  Affairs 
caused  him  to  be  exhorted  by  the  magistrate  charged  with  the  police 
and  himself  exhorted  him  to  do  honour  to  his  obligations.  It  was  in 
consequence  of  these  considerations  that,  on  the  repeated  complaints 
of  the  creditors  of  the  Baron  de  Wrech,  the  minister  for  Foreign 
Affairs  thought  fit  to  suspend  the  preparation  of  the  passport  he  had 
asked  for  in  order  to  leave  the  kingdom  until  the  intentions  of  his 
master  the  Landgrave  could  be  ascertained  through  the  minister 
who  resides  on  the  part  of  the  King  at  his  Court.  In  order  to  recon- 
cile the  protection  which  the  King  owes  to  his  subjects  with  the  con- 
sideration due  to  a  diplomatic  position  {caraotere  public),  and  in 
order  to  discharge. all  the  processes  which  the  rules  of  the  Law  of 
Nations  may  dictate,  the  ministry  for  Foreign  Affairs  has  informed 
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the  Landgrave  of  the  conduct  of  his  minister.  That  sovereign  will 
have 'the  less  ground  for  objecting  to  the  course  pursued  toward  his 
minister  in  that  he  caused  to  be  imprisoned,  four  or  five  years  ago, 
the  Count  de  Wartensleben,  Dutch  minister,  in  order  to  compel  him 
to  give  account  of  a  trust  of  which  he  was  the  executor.  It  is  true 
that  the  action  taken  against  the  person  of  the  minister  was  con- 
demned, but  the  States-General  did  not  contest  the  jurisdiction  of 
the  Landgrave,  and  in  the  case  of  the  Baron  de  Wrech  the  principles 
which  that  sovereign  {prince)  has  maintained  will  not  allow  him  to 
shield  has  minister  from  the  measures  calculated  to  ensure  the  rights 
of  the  King's  subjects  nor  to  deprive  them  of  the  only  pledge  they 
have  of  the  execution  of  their  agreements  with  him." 

Satow,  ov-  cit.,  vol.  1,  pp.  256-258.    Mem.  of  the  French  Ministry  in  the 
case  of  Baron  de  Wrech   (1772). 

THE    WHEATON    CASE. 

"Mr.  Wheaton  in  his  treatise  on  international  law  has  discussed 
at  length  the  question  how  far  the  personal  effects  of  a  diplomatic 
officer  are  liable  to  be  seized  or  detained,  in  order  to  enforce  the  per- 
formance, on  his  part,  of  the  lease  of  a  dwelling  house.  In  this  case 
the  landlord  brought  in  a  claim  for  damage  to  the  premises  occupied 
by  Mr.  Wheaton  while  American  minister  in  Berlin.  He  contested 
the  right  of  the  authorities  to  detain  his  personal  effects  to  respond 
for  the  claim.  They  were  finally  restored  to  him  on  payment  of  a 
reasonable  compensation  for  the  injury  done  to  the  premises,  but 
both  he  and  his  Government  denied  that  the  proceeding  was  well 
founded  in  international  law.  The  minister  regarded  it  as  impor- 
tant to  contest  the  case  for  the  sake  of  the  principle  involved,  and 
he  was  doubtless  technically  correct,  but  his  conduct  was  severely 
■censured  by  European  writers,  who  pointed  out  the  case  of  the 
minister  of  Hesse  Cassel  at  Paris  in  the  past  century,  who  was 
refused  his  passports  and  not  permitted  to  leave  France  till  his  debts 
were  secured." 

Foster,  op.  cit.,  p.  170. 

"While  Mr.  Wheaton  was  minister  to  Prussia  the  owner  of  the 
house  in  which  he  lived  claimed  the  right  to  detain  his  goods  found 
on  the  premises  at  the  expiration  of  his  lease,  in  order  to  secure  the 
payment  of  damages  alleged  to  be  due  on  account  of  injuries  done  to 
the  house  during  the  contract.  The  landlord  claimed  this  right 
under  the  Prussian  civil  code,  which  gave  the  lessor,  as  a  security 
for  the  rent  and  other  demands  arising  under  the  contract,  the  right 
of  a  pfandglduUger  upon  the  goods  brought  by  the  tenant  upon  the 
in-emises  and  there  remaining  at  the  expiration  of  the  lease.  By  the 
.same  code  '  a  real  right,  as  to  a  thing  belonging  to  another,  assigned 
In  any  person  as  security  for  a  debt,  and  in  virtue  of  which  he  may 
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tiemand  to  be  satisfied  out  of  the  substance  of  the  thing  itself,  is 
called  Unterffandsrecht.'' 

"  The  Prussian  Government  decided  that  the  general  exemption  of 
the  personal  property  of  a  foreign  minister  from  the  local  jurisdic- 
tion did  not  extend  to  the  case  in  question,  where,  it  was  contended, 
the  right  of  detention  was  created  by  the  contract  itself  and  by  the 
legal  effect  given  to  it  by  the  local  law.  This  position  was  com- 
batted  by  Mr.  "Wheaton,  on  the  ground  that  it  placed  members  of  the 
diplomatic  corps  on  the  same  footing  with  the  subjects  of  the  coun- 
try, as  to  the  right  which  the  Prussian  code  conferred  on  the  lessor 
of  distraining  the  goods  of  a  tenant  to  enforce  the  performance  of  a 
contract,  and  that  it  violated  the  immunities  to  which  diplomatic 
officers  were  entitled.  The  Prussian  Government  replied  that  no 
Prussian  authority  had  pretended  to  exercise  a  right  of  jurisdiction 
over  the  propertj-  of  the  minister ;  that  the  question  at  issue  was  that 
of  the  legal  rights  established  by  the  contract  of  hiring  between  the 
landlord  and  the  tenant,  and  that  to  determine  this  question  there 
could  be  no  other  rule  than  that  of  the  civil  laW  of  the  country  where 
the  contract  was  made. 

■'  The  controversy  was  ended  as  between  the  parties  by  the  landlord 
restoring  the  minister's  effects  on  payment  of  a  reasonable  compensa- 
tion for  the  injury  done  to  the  premises.  The  Prussian  Government, 
however,  proposed  to  submit  to  the  Government  of  the  United  States 
the  question  whether,  if  a  foreign  minister  in  the  United  States  should 
enter  into  a  contract  with  an  American  citizen  under  which,  by  the 
laws  of  the  land,  such  citizen  acquired  a  real  right  {droit  reel)  over 
personal  property  (Mens  moMliers)  belonging  to  the  minister,  the 
American  Government  would  undertake  to  deprive  such  citizen  of  his 
^  real  right '  at  the  instance  of  the  minister.  The  Government  of  the 
United  States  answered  that  if  there  was  only  ail  implied  contract, 
growing  out  of  the  relation  of  landlord  and  tenant,  by  which,  under  a 
municipal  law,  a  tacit  lien  upon  the  furniture  was  given,  and  no  ex- 
press hypothecation,  still  less  any  giving  in  pledge,  which  implied  a 
transfer  of  possession  by  way  of  security  for  a  debt,  the  view  taken 
by  Mr.  Wheaten  was  deemed  correct,  and  was  in  accordance  with  the 
rule  laid  down  in  the  act  of  Congress  of  1790.  The  Prussian  Govern- 
ment rejoined  that  its  opinion  upon  the  point  in  controversy  remained 
unchanged  by  the  authorities  that  had  been  cited ;  that  the  question 
was  not  one  of  the  exercise  of  jurisdiction  over  a  diplomatic  repre- 
sentative, but  whether  a  lessor,  by  exerting  his  right  of  retention,  had 
committed  a  breach  of  the  minister's  privileges  for  which  he  might 
be  brought  before  the  competent  judge  and  compelled  to  restore  the 
effects  retained  by  him." 

Moore,  op.  cit.,  vol.  IV,  pp.  646-648.    For  a  fuller  report  of  this  case,  see 
Wheaton's  Elements  of  Int.  Law,  Dana's  ed.,  sees'.  228-241,  pp.  307-319. 
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" '  If  Mr.  Wheaton  had  pledged  the  articles  to  the  landlord  by  a  con- 
tract, he  might  be  considered  as  having  waived  his  official  privilege 
in  respect  to  them.  But  if  the  landlord  had  only  a  lien  by  force  of 
general  law  and  that  lien  was  only  a  right,  to  enforce  which  he  was 
obliged  to  invoke  the  aid  of  a  court  and  use  its  process,  the  question 
was  not  an  abstract  one  of  civil  law  on  the  existence  of  the  lien,  but  a 
question  of  public  law,  whether  compulsory  process  shall  be  permitted 
by  a  State  against  property  in  that  predicament,  whatever  be  the 
nature  of  the  claim.'  " 

Dana's  Note  to  Wheaton,  sec.  242,  p.  319. 

OTHEE   CASES. 

"August  5,  1878,  Mr.  Barrett,  a  justice  of  the  peace  of  Saratoga 
County,  N.  Y.,  issued  a  summons  in  debt  at  the  suit  of  one  Sailor,  a 
livery  stable  keeper,  for  a  small  amount,  against  the  Marquis  Man- 
tilla, the  Spanish  minister  in  the  United  States,  requiring  the  latter 
to  appear  on  the  7th  of  the  same  month  to  answer.  The  minister  at 
once  admitted  the  service  and  returned  the  summons  to  the  justice 
with  a  communication  calling  his  attention  to  sections  687,  688,  4063, 
and  4064,  E..  S.,  which  the  minister  transcribed.  On  the  papers  thus 
forwarded,  the  justice  endorsed:  'The  Court  decides  that  a  Spanish 
minister  is  just  as  liable  to  answer  in  this  court  for  the  payment  of 
his  debts  as  any  other  person. — William  C.  Barrett,  Justice  of  tlie 
Peace.'  It  does  not  appear,  however,  that  any  further  proceedings 
were  taken.  Mr.  Evarts  sent  the  papers  to  the  Attorney  General, 
referring  to  Barrett's  persistence  in  exercising  his  judicial  functions 
after  having  been  informed  of  the  laws  of  the  United  States  on  the 
subject,  and  said  that,  upon  the  matter  being  brought  to  the  attention 
of  the  governor  of  New  York,  measures  doubtless  would  be  taken  to 
stay  further  proceedings  and  to  prevent  the  recurrence  of  like  pro- 
ceedings in  the  future ;  but  that,  should  the  authorities  of  New  York 
fail  to  act  on  this  suggestion,  it  might  be  necessary  to  determine  what 
course  it  would  be  proper  to  pursue  towards  the  justice  of  the  peace 
and  other  parties  to  the  proceedings,  under  the  laws  of  the  United 
States.'? 

Moore,  op.  dt.,  vol.  IV,  p.  639. 

"  The  Department  of  State  having  been  officially  informed  that  the 
sheriff  of  Newport  County,  E.  I.,  had  made  personal  service  of  judicial 
process  upon  Mr.  Bartholomei,  Eussian  minister  in  the  United  States, 
in  a  civil  action,  Mr.  Blaine  declared  that  the  service  in  question  was 
clearly  a  violation  of  diplomatic  privilege  and  suggested  to  the 
governor  of  Ehode  Island  that,  if  the  suit  should  be  followed  up,  the 
attorney  general  of  the  state  should  be  instructed  to  appear,  not  a& 
the  representative  of  the  Russian  minister,  but  ex  officio,  and  call  the 
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court's  attention  to  the  minister's  pri\ilege  and  move  for  the  termina- 
tion of  the  proceedings.  Mr.  Bhiine  added,  that  -^yhile  the  provisions 
of  the  act  of  1T90  in  terms  related  to  the  extreme  case  of  an  attempt 
to  arrest  the  person  or  attach  the  property  of  a  foreign  minister,  yet 
it  was  clear  that  the  service  of  any  process  on  such  a  minister  was 
'  an  infringement  of  his  privilege  and  an  abuse  of  the  process  of  the 
court.' " 

Moore,  op.  cit..  vol.  lA'.  pp.  639-640. 

""^In  Austria,  the  civil  code  merely  confers  on  a  diplomatic  agent 
whatever  immunities  are  established  by  International  Law — a  some- 
what uncertain  criterion.  The  German  code  uses  similar  language, 
and  it  is  inferable  from  language  used  in  1844  by  Baron  von  Biilow, 
in  writing  to  the  United  States  minister,  Mr.  Wheaton,  that  the  widest 
possible  interpretation  would  be  given  to  such  a  provision.  In  Spain. 
an  ambassador  is  exempt  from  being  sued  for  debts  incurred  before 
the  commencement  of  his  mission,  but  is  deprived  of  this  immunitr 
during  its  continuance.  In  Kussia,  a  claim  against  a  diplomatic  agent 
must  be  presented  to  the  Ministry  of  Foreign  Affairs.  In  Japan,  somes 
years  ago,  a  British  subject  employed  in  another  legation  than  that 
of  his  own  country  asked  his  own  minister  to  intervene  in  order  that 
he  might  obtain  payment  of  his  salary;  he  was  told  to  apply  to  the 
British  representative  at  the  Court  which  his  employer  represented, 
who  could,  if  he  thought  fit,  bring  the  complaint  to  the  notice  of  the 
Ministry  for  Foreign  Affairs  of  that  country.  As  the  privilege  is 
accorded  to  the  suite  on  account  of  the  ambassador,  and  not  on 
account  of  his  sovereign,  it  may  be  waived  by  the  former ;  and  it  was 
waived  by  the  ambassadors  at  the  Congresses  of  Miinster  and  Nij- 
megen.  But  it  cannot  be  waived  in  the  case  of  any  subordinate  officer 
of  the  embassy  or  legation  appointed  by  the  sovereign  himself." 
Satow,  op.  cit.,  vol.  1,  p.  2a4. 

••  The  offense  described  in  sees.  4063  and  4064,  Eevised  Statutes,  is 
not  complete  until  execution  of  the  writ.  The  mere  issuance  of  a 
writ  without  anything  more  would  not,  under  the  law  of  nations, 
be  deemed  an  invasion  of  diplomatic  rights.  A  letter  informing  the 
minister  that  the  writ  has  been  issued  may  be  an  affront,  but  is  not 
more  so  than  a  dunning  letter  or  a  threat  to  sue.  In  such  a  case,, 
the  writ  not  having  been  served,  the  annulment  of  the  execution  and 
judgment  exhausts  the  power  of  the  court,  and  the  statutes  of  th& 
United  States  do  not  afford  any  fiirther  redress." 
Moore,  op.  cit.,  vol.  IV,  p.  640. 

''As  diplomatic  officers  are  exempt  from  process  in  civil  suits  by  a 

statute  which  neither  the  courts  nor  the  executive  can  dispense  with, 

the  Department  of  State  can  not  aid  the  courts  in  enforcing  th& 

payment  of  debts  by  diplomatic  oflScers.    The  only  way  the  Depart- 
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ment  can  intervene  is  by  asking  for  the  officer's  recall.  'In  order, 
however,  to  warrant  such  a  step,  the  person  involved  would  have  to 
be  shown  to  be  guilty  of  such  misconduct  as  to  make  his  presencq 
in  this  country  in  a  representative  capacity  undesirable.  His  failure 
to  discharge  a  debt  at  a  particular  time  would  not,  it  is  thought, 
be  alone  a  sufficient  ground  for  such  serious  international  action.' " 
Moore,  op.  dt.,  vol.  IV,  p.  641. 

.3.    EXCEPTIONS   TO    JMMUXITV. 

"  Diplomatic  agents  also  enjoy  immunity  from  jurisdiction  in  civil 
matters.  They  are  exempt  in  principle,  but  there  are  important  ex- 
ceptions like  the  following: 

"(1)  Eeal  actions,  relating  to  immovables  which  the  minister 
possesses  in  the  couiltry  to  which  he  is  sent.  With  the  exception  of 
his  residence,  these  are  subject  to  territorial  jurisdiction. 

"  (2)  When  the  agent  or  minister  engages  in  a  trade,  profession,  or 
in  commerce,  he  is  subject  to  local  jurisdiction  in  his  business  or  pro- 
fessional dealings. 

"(3)  If  he  acts  in  a  fiduciary  character,  such  as  guardian  or 
trustee,  he  is  liable  for  the  obligations  contracted  in  this  capacity. 

"(4)  When  the  minister,  whether  with  or  without  the  authoriza- 
tion of  his  government,  voluntarily  submits  to  judicial  process  without 
pleading  his  immunity,  or  if  he  himself  sets  the  machinery  of  justice 
in  motion.  In  such  cases  he  must  bear  the  judicial  consequences  of 
his  action,  though  the  means  of  execution  would  probably  be  limited 
to  any  real  property  he  may  possess. 

"  But  as  a  general  rule,  diplomatic  agents  are  not  subject  to  syiit 
for  debt  or  in  any  civil  action,  and  their  movable  propertj'  can  not  be 
seized,  attached,  or  confiscated.  Injured  parties  should  address  them- 
selves to  the  Minister  of  Foreign  Affairs,  who  may,  at  his  discretion, 
■  bring  the  matter  to  the  attention,  first  of  the  accused  public  minister, 
;and  later,  if  deemed  advisable,  to  the  Government  he  represents." 
Hershey,  oj).  cit.,  pp.  289-290. 

"  But  to  the  general  exemption  of  a  public  minister  from  the  local 
jurisdiction  of  the  country  of  his  residence,  there  are  certain  excep- 
tions which  are  well  recognized  and  established  in  international 
jurisprudence.  These  exceptions  are:  (1)  Where  he  plots  against 
the  safety  of  the  Government  to  which  he  is  accredited;  (2)  Where  he 
owes  allegiance  to  the  country  of  his  residence;  (3)  Where  he 
has  been  received  on  condition  of  renouncing  any  claim  to  be  exempt 
from  the  local  jurisdiction. 

"  The  first  of  these  can  hardly  be  considered  a  full  exception  to  the 
general  rule  of  exemption,  for  it  only  authorizes  the  enforcement  of 
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local  jurisdiction,  and  the  exercise  of  local  authority^  so  far  as  may 
be  necessary  for  the  defence  of  the  State.  '  In  cases  of  offences,'  says 
Wheaton, '  committed  by  public  ministers  affecting  the  existence  and 
safety  of  the  State  where  they  reside,  if  the  danger  is  urgent,  their 
persons  and  papers  may  be  seized,  and  they  may  be  sent  out  of  the 
country.'  In  all  other  cases  it  appears  to  be  the  established  usage  of 
nations  to  request  their  recall  by  their  own  sovereign,  which^  if  un- 
reasonably refused  by  him,  would  unqiiestionably  authorize  the 
offended  State  to  send  away  the  offender.  There  may  be  other  cases 
Avhich  might,  under  circumstances  of  suificient  aggravation,  warrant 
the  State  thus  offended  in  proceeding  against  an  ambassador  as  a 
public  enemy,  or  in  inflicting  punishment  upon  his  person^  if  ijustice 
should  be  refused  by  his  sovereign.  But  the  circumstances  which 
woidd  authorize  such  a  proceeding  are  hardly  capable  of  precise 
definition,  nor  can  any  general  rule  be  collected,  from  the  examples  to 
be  found  in  the  hi.story  of  nations,  where  public  ministers  have  thrown 
off  their  public  character  and  plotted  against  the  safety  of  the  State 
to  which  they  are  accredited.  These  anomalous  exceptions  to  the 
general  rule  resolve  themselves  into  the  paramount  right  of  self- 
preservation  and  necessity.  Grotius  distinguishes  here  between  what 
may  be  done  in  the  way  of  self-defence,  and  what  may  be  done  in  the 
way  of  punishment.  Though  the  law  of  nations  will  not  allow  an 
ambassador's  life  to  be  taken  away  as  punishment  for  a  crime  after 
it  has  been  committed,  yet  this  law  does  not  oblige  the  State  to  suffer 
liim  to  use  violence  without  endeavoring  to  resist  it.  The  weight  of 
authority  is,  that  an  ambassador  can  not  be  pimished  by  the  Govern- 
ment to  which  he  is  accredited,  for  plotting  against  it,  although  he 
may  be  forcibly  resisted,  and  if  necessary,  forcibly  ejected  from  the 
country. 

"  In  the  second  case,  that  is,  where  the  minister  owes  allegiance  to 
the  country  where  he  resides  and  has  been  received  on  condition  of 
renouncing  any  claim  to  be  exempt  from  the  local  jurisdiction— a  ques- 
tion may  arise  as  to  whether  such  minister  is  to  be  considered  as  really 
the  representative  of  the  country  by  which  he  is  accredited.  And  if 
he  is  to  be  regarded  as  such  representative,  can  the  renouncement  of 
his  privilege  of  exemption  from  local  jurisdiction  extend  to  the 
inviolability  of  his  person  and  office  ?  In  other  words,  must  not  such 
renouncement,  however  general  in  its  terms,  be  limited  to  his  right  of 
extraterritoriality,  and  with  respect  to  civil  jurisdiction  only  ?  Would 
it  not  be  utterly  incompatible  with  his  official  character  for  him  to 
submit  to  be  tried  and  punished  under  the  local  laws  as  a  criminal? 
But  these  questions  will  be  inore  particularly  considered  in  the  follow- 
ing paragraphs.  The  case  here  supposed  is  one  of  theory  only,  and 
of  little  practical  importance  in  modern  jurisprudence,  as  States  now 
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never  permit  their  ministers  to  make  any  such  general  renouncement 
of  their  diplomatic  rights  and  character. 

"  In  the  third  case,  that  is,  where  the  minister  makes  a  spesial 
renouncement  of  his  privilege  of  exemption  and  voluntarily  submits 
to  the  local  jurisdiction,  several  important  questions  will  arise  with 
respect  to  the  manner  of  making  the  renouncement,  and  with  respect 
to  tile  extent  of  jurisdiction  which  may  be  exercised,  even  where  the 
renomwjement  is  duly  made.  In  the  first  place,  is  it  sufficient  that 
the  miaister  himself  renounces  his  privileges  of  exemption,  and  sub- 
mits to  local  jurisdiction,  in  order  to  authorize  the  courts  to  exer- 
cise that  jurisdiction ;  or  is  it  necessary  to  have  the  permission  of  his 
own  3gav«rnment  for  that  purpose  ?  Admitting  the  necessity  of  such 
assent  or  permission,  how  is  the  government  to  which  he  is  accredited, 
or  its  local  authorities,  to  ascertain  the  fact?  Can  they  go  behind 
the  act  of  the  minister  to  examine  his  instructions,  or  to  judge  be- 
tween him  and  his  government,  as  to  his  authority  to  act  in  a  matter 
of  this  kind?  In  doing  so,  would  they  not  assume  the  character  of 
Mentor  over  the  representative  of  a  foreign  State?  No  doubt  the 
act  of  the  minister  must  be  presumed  to  have  the  consent  of  his 
government,  to  which  alone  he  is  responsible.  But  this  consent  beings 
presumed,  and  the  renouncement  being  within  the  acknowledged 
limits  of  the  minister's  powers,  how  is  it  to  be  made  ?  Wicquef ort  is 
of  opinion  that  a  minister  who  contracts  before  a  notary  (^qui  avait 
contracts  par-de'vant notdvre)  thereby  renounces  his  privilege  of  ex- 
emption from  local  jurisdiction,  so  far  as  concerns  that  particular 
contract.  In  the  case  of  Mr.  Wheaton,  who,  when  American  minis- 
ter at  Berlin,  had  entered  into  a  contract  of  lease  for  the  house  in 
which  he  resided,  the  landlord,  on  his  removal  at  the  expiration  of 
the  lease,  retained  the  minister's  goods  as  security  for  alleged  dam- 
ages to  the  premises,  under  a  general  provision  of  the  Prussian  civil 
code,  giving  him  the  right  to  the  goods  of  a  tenant,  as  hypothecated 
for  the  payment  of  the  debt.  The  Prussian  government,  when  ap- 
pealed to  by  the  American  minister,  refused  to  interfere.  The 
municipal  law  of  most  countries  gives  to  the  landlord  a  lien  upon 
the  goods  of  the  tenant  as  security  for  payment  of  the  rent.  If 
the  goods  or  property  be  instrumentality  of  sovei^eignty  the  local 
court  should  not  enforce  the  lien  by  compulsory  process,  even  if  the 
case  be  one  in  which  the  law  would  create  a  lien  on  property  as  be- 
tween citizens.  If  in  the  case  of  Mr.  Wheaton  the  landlord  claimed 
only  a  lien,  to  enforce  which  he  wolild  be  obliged  to  invoke  the  aid  of 
the  local  court,  and  the  property  was  of  a  kind  which  would  be  ex- 
empt from  seizure  by  direct  process,  it  should  have  been  secured  to 
Mr.  Wheaton.  But  if  Mr.  Wheaton  had  pledged  the  goods  to  the 
landlord  by  a  formal  contract,  he  might  be  considered  as  having 
waived  his  privilege  in  respect  of  them.    In  the  case  of  M..  de  Sil- 
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veira,  conseiller  of  the  Portuguese  legation  at  Paris,  who  had  been 
separated  from  his  wife,  and  had  entered  into  a  contract  to  give  her 
a  certain  allowance,  in  which  the  parties  had  declared  themselves  to 
be  domiciled  in  Paris,  and  the  husband  had  deposited  for  this  allow- 
ance a  certain  sum  in  the  Caisse  de  Consignations;  in  a'  suit  by  his 
wife  for,  among  other  things,  the  said  alimentary  allowance,  he 
pleaded  his  exemption  as  diplomatic  agent.  This  title  was  not  con- 
tested, and  the  courts  admitted  Ms  general  exemption  from  local 
jurisdiction,  but  sustained  it  with  respect  to  the  alimentary  provision. 
But  neither  the  opinion  of  Wicquef ort  nor  the  cases  above  referred 
to,  are  regarded  as  good  authority.  The  better  opinipn  is,^  that 
there  must  be  a  special  submission  to  local  jurisdiction  in  the  particu- 
lar case,  either  directly  made,  or  necessarily  implied,  by  the  act  of 
bringing  suit  as  plaintiil,  or  of  consenting  to  appear  as  defendant, 
in  a  civil  action;  and  certainly,  a  renouncement  of  the  privilege  of 
exemption  must  be  equally  as  unequivocal  in  criminal  proceedings. 
Supposing  the  renouncement  of  the  diplomatic  privilege  and  sub- 
mission to  local  jurisdiction,  to  be  duly  made,  we  have  next  to  inquire 
into  the  extent  of  jurisdiction  which  is  conferred  by  such  acts,  and 
may  be  lawfully  exercised  by  the  local  tribunals.  We  shall  con- 
sider this  question,  first,  with  respect  to  civil  suits,  and  second,  with 
respect  to  criminal  matters." 

Halleck,  op.  cit.,  vol.  1,  pp.  363-367. 

•'  There  are,  however,  exceptions  to  this  rule  of  exemption  from 
civil  jurisdiction. 

1.  "When  he  submits  to  the  local  jurisdiction  (a  very  unlikely 
case) .  Some  writers  insist  that  the  consent  of  his  government  is  nec- 
essary, and  so  it  may  be,  as  between  him  and  them.  But  the  local 
court  is  not  bound  to  inquire  whether  he  has  obtained  their  consent. 
As  far  as  the  court  is  concerned  his  submission  is  sufficient.  He  can 
only  be  held  to  have  submitted  to  the  jurisdiction  so  far  as  that  the 
judgment  of  the  court  does  not  interfere  with  his  personal  liberty,  or 
the  property-  exempted  in  virtue  of  his  office. 

2.  "  If  he  has  chosen  to  bring  an  action  himself.  In  this  instance 
lie  merely  obliges  himself  to  plead  to  a  cross  action,  and,  like  a 
sovereign  in  similar  circumstances,  to  comply  with  the  rules  of  the 
court.  The  plaintiff  ambassador  makes  himself  liable  to  the  covmter- 
dcmands,  which  are  a  mode  of  defense,  and  to  condemnation  in  costs, 
if  the  suit  fails.  •  On  the  other  hand,  if  the  suit  succeeds,  and  the  de- 
fendant prosecutes  an  appeal,  which  is  also  a  mode  of  defense,  the 
ambassador  can  not  decline  the  jurisdiction  of  the  superior  court. 

3.  "All  private  property  except  what  is  necessary  for  the  exercise 
of  his  functions  is  subject  to  the  local  jurisdiction.  Thus  he  is  sub- 
ject to  actions  for  breach  of  contract;  if  he  goes  into  trade,  or  be- 
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comes  a  shareholder  in  a  local  company,  his  property  is  liable  to  seiz- 
ure and  condemnation  at  the  suit  of  his  creditors ;  if  he  acts  as  exec- 
utor he  is  liable  to  suits  brought  against  him  in  that  capacity.  '  But 
in  any  suit  or  seizure  intended  to  bind  them  [i.  e.,  lands  or  goods  held 
by  him  in  any  of  those  capacities],  through  the  action  of  the  local 
courts,  the  fiction  of  the  minister's  exterritoriality  must  be  kept  up 
by  proceeding  against  him  in  the  form  usually  employed  against  any 
other  absent  person  reputed  to  be  out  of  the  country.' " 
Satow,  op.  Git.,  vol.  1,  pp.  252-253. 

"This  immunity  extends,  not  only  to  the  person  of  the  minister, 
but  to  his  family  and  suite,  secretaries  of  legation  and  other  secre- 
taries, his  servants,  movable  effects,  and  the  house  in  which  he 
resides. 

"  The  minister's  person  is,  in  general,  entirely  exempt  both  from 
the  civil  and  criminal  jurisdiction  of  the  country  where  he  resides. 
To  this  general  exemption  there  may  be  the  following  exceptions : 

"  1.  This  exemption  from  the  jurisdiction  of  the  local  tribunals 
and  authorities  does  not  apply  to  the  contentious  jurisdiction,  which 
may  be  conferred  on  those  tribunals  by  the  minister  voluntarily  mak- 
ing himself  a  party  to  a  suit  at  law. 

"2.  If  he  is  a  citizen  or  subject  of  the  country  to  which  he  is 
sent,  and  that  country  has  not  renounced  its  authority  over  him,  he 
remains  still  subject  to  its  jurisdiction.  But  it  may  be  questionable 
whether  his  reception  as  a  minister  from  another  power,  without  any 
express  reservation  as  to  his  previous  allegiance,  ought  not  to  be  con- 
sidered as  a  renunciation  of  this  claim,  since  such  reception  implies 
a  tacit  convention  between  the  two  States  that  he  shall  be  entirely 
exempt  from  the  local  jurisdiction. 

"  3.  If  he  is  at  the  same  time  in  the  service  of  the  Power  who 
receives  him  as  a  minister,  as  sometimes  happens  among  the  German 
courts,  he  continues  still  subject  to  the  local  jurisdiction. 

"  4.  In  case  of  offenses  committed  by  public  ministers,  affecting  the 
existence  and  safety  of  the  State  where  they  reside,  if  the  danger  is 
urgent,  their  persons  and  papers  may  be  seized,  and  they  may  be  sent 
out  of  the  country.  In  all  other  eases,  it  appears  to  be  the  estab- 
lished usage  of  nations  to  request  their  recall  by  their  own  sovereign, 
which,  if  unreasonably  refused  by  him,  would  unquestionably  au- 
thorize the  offended  State  to  send  away  the  offender.  There  may  be 
other  cases  which  might,  under  circumstances  of  sufficient  aggrava- 
tion, warrant  the  State  thus  offended  in  proceeding  against  an  am- 
bassador as  a  public  enemy,  or  in  inflicting  punishment  upon  his 
person,  if  justice  should  be  refused  by  his  oAvn  sovereign.  But  the 
circumstances  which  would  authorize  such  a  proceeding  are  hardly 
capable  of  precise  definition,  nor  can  any  general  rule  be  collected 
from  the  examples  to  be  found  in  the  history  of  nations,  where  public 
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ministers  have  thrown  off  their  public  character,  and  plotted  against 
the  safety  of  the  State  to  which  they  were  accredited.  These  anoma- 
lous exceptions  to  the  general  rule  resolve  themselves  into  the  para- 
mount right  of  self-preservation  and  necessity.  Grotius  distinguishes 
here  between  what  may  be  done  in  the  way  of  self-defense  and  what 
may  be  done  in  the  way  of  punishment.  Though  the  law  of  nations, 
will  not  allow  an  ambassador's  life  to  be  taken  away  as  a  punish- 
ment for  a  crime  after  it  has  been  committed,  yet  this  law  does  not 
oblige  the  State  to  suffer  him  to  use  violence  without  endeavoring  tO' 
resist  it." 

■Wheaton  (8th  ed.),  pp.  300-302. 

"  There  are  some  exceptions,  moreover,  to  the  privilege  respecting 
personal  property,  viz : — 

"  1.  When  the  ambassador  becomes  a  trader  or  a  merchant  in  the 
country  to  which  he  is  sent,  the  property  embarked  by  him,  or  ac- 
cruing to  him,  in  this  capacity,  is  liable  to  seizure  and  condemnation,. 
at  the  instance  of  creditors,  in  the  same  manner  as  the  property  of 
any  other  trader  or  merchant,  in  countries  where  such  seizure  caix 
take  place  without  personal  service  on  the  ambassador  and  without 
trenching  on  his  dignity  and  the  due  discharge  of  his  diplomatic 
functions.  This  subject  underwent  discussion  in  the  case  of  the 
(.  'harhieh. 

"  It  has  been  ruled  in  England  that  a  public  minister  of  a  foreign 
state  accredited  to  and  received  by  the  Sovereign  of  this  country^ 
having  no  real  property  in  England,  and  having  done  nothing  ti> 
disentitle  him  to  the  general  privileges  of  such  public  minister,  can  not, 
while  he  remains  such  public  minister,  be  sued  against  his  will,  in 
this  country,  in  an  action;  although  such  action  may  arise  out  of 
commercial  transactions  by  him  here,  and  although  neither  his  per- 
son nor  his  goods  are  touched  by  the  suit. 

•'Although  the  courts  in  this  country  can  not  make  an  order  against 
an  ambassador  who  does  not  submit  himself  to  the  jurisdiction,  yet 
the  Court  of  Chancer}'  will  restrain  a  third  party  from  handing 
over  to  him  a  fund  the  right  to  which  is  in  dispute,  notwithstanding 
his  title  to  the  fund  may  be  absolutely  at  law. 

•'  There  may  sometimes  be  difficulty  in  deciding  whether  the  prop- 
erty belong  to  him  in  the  capacity  of  ambassador  or  merchant,  and 
in  all  cases  of  reasonable  doubt  the  ambassador  should  be  allowed 
the  benefit  of  it.  The  law  was  correctly  laid  down  on  this  subject 
of  the  merchant-ambassador  by  the  Dutch  Tribunal,  in  1720-1,  when 
the  Envoy  Extraordinary  of  the  Duke  of  Holstein  was  sued  by  his 
creditors  for  mercantile  debts  contracted  by  him ;  and  the  Courts  at 
the  Hague  granted  a  decre  of  arrest  and  citation  against  him.  The 
arrest  was  to  operate  on  all  goods,  mone}',  and  effects  within  the 
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jurisdiction  of  the  tribunal,  with  the  exception  of  the  movables, 
eqfuipages,  and  other  things  belonging  to  him  in  his  character  of 
ambassador. 

"By  'money'  {Penning en — deniers — pecunia  numerata),  Bynker- 
shoek  says  the  Court-  clearly  intended  to  include  only  money  em- 
bfirked  in  the  particular  mercantile  speculations;  and  he  adds,  that 
as  it  must  be  always  difficult  to  distinguish  this  money  from  that 
which  belongs  to  the  ambassador  for  other  purposes,  it  would  be 
Tiiser  and  fairer  to  omit  money,  and  include  it  among  the  things 
jiGcessarily  appertaining  to  the  office  of  legation. 

"  This  instance  is  memorable,  not  merely  on  account  of  the  'correct 
enunciation  of  the  law  to  which  it  gave  rise,  but  also  because  it  fur- 
nished Bynkershoek  with  the  occasion  of  writing  his  excellent  treatise 
■'Z'e  Foro  LegatoriMn!' 

"In  trvith,  every  State  ought,  by  expressly  forbidding  their -am- 
laassadors  to  combine  engagements  in  private  trade  or  commerce 
^Yith  the  sacred  duty  of  representation,  to  prevent  any  question  of 
the  kind  from  ever  arising.  The  Soman  law  on  this  point  deserves 
to  be  imitated:  '■  Enim,  qui  legatione  fimgitwr,  neque  alienis  neque 
propriis  negotiis  se  interponere  debeat.'' 

"  It  would,  however,  be  perhaps  difficult  and  harsh  to  prevent  the 
ambassador  from  acting  in  the  fiduciary  character  of  trustee  or  testa- 
mentary executor;  any  property  accruing  to  him  in  these  capacities 
is  not  within  the  shelter  of  exterritorial  privilege. 

"  2.  Another  exception  is  furnished  by  the  case  of  the  ambassador 
who  becomes  voluntarily  a  plaintiflF  in  a  cause,  which  act  implies  the 
consent  of  his  master.  The  plaintiff-ambassador  makes  himself  liable 
to  the  counter  demands  (reconventiones) ,  which  are  a  mode  of  de- 
fence, and  to  condemnation  in  costs,  if  the  suit  fail. 

"  The  Soman  law  says  justly, '  Qtd  non  cogitur  in  aligue  loco  judi- 
cium /pad,  si  ipse  ihi  agit,  cogitur  excipere  actiones  et  ad  eundem 
judicem  mitti.'' 

"  On  the  other  hand,  if  the  suit  succeed,  and  the  defendant  prose- 
cute an  appeal,  which  is  also  a  mode  of  defence,  the  plaintiff-ambas- 
sador can  not  decline  the  jurisdiction  of  the  Superior  Court. 

"3.  There  is  also  a  kind  of  defensive  jurisdiction,  so  to  speak, 
-which  may  be  exercised  over  ambassadors  as  over  other  foreigners— 
a  jurisdiction  which  has  for  its  object  to  prevent  the  ambassador 
from  doing  some  civil  injury,  namely,  the  jurisdiction  of  interdict, 
iiccording  to  the  Roman,  and  of  injunction  according  to  the  English 
Law.  Such  {een  Mandament  van  Complainte  en  een  Mandamont 
van  Sauvegwrde)  appears  to  have  been  exercised  by  the  Dutch  tri- 
bunal, in  1644,  against  the  Swedish  Ambassador. 

"  So  Albericus  Gentilis  and  Bynkershoek  are  both  of  opinion  that 
the  ambassador  might  on  account  of  the  dangerous  condition  of  his 


DIPLOMATIC   AGENTS  AND   IMMUNITIES.  135 

house,  or  for  other  causes  threatening  his  neighbour  with  injury,  be 
subject  to  that  class  of  actions  familiar  to  the  Koman  Law,  through 
which  the  Praetor  administered  an  immediate  temporary  remedy 
against  aa  impending  wrong.  It  is  clear  that  the  Provincial  Legates 
of  Eome  were  not  exempt  from  this  kind  of  jurisdiction;  and  both 
the  authorities  above  mentioned  conceive  that  the  reason  of  the  thing 
renders  the  principle  of  that  law  applicable  in  this  particular  to 
modern  ambassadors. 

"  With  these  exceptions,  all  civilized  nations  unanimously  accord 
to  ambassadors  complete  exemption  from  the  civil  jurisdiction  of  the 
country  in  which  they  reside." 

Phillimoi-e,  op.  cit.,  vol.  II,  pp.  222-225. 

IV.  IMMUNITIES  OF  ATTACHES,  ETC.,  THE  FAMILY  AND 
SUITE  AND  THE  SERVANTS  OF  DIPLOMATIC  AGENTS. 

"  The  immunities  of  the  members  of  a  diplomatic  minister's  family 
and  household  are  granted  to  them  because  his  comfort  and  dignity 
could  not  be  properly  provided  for  unless  they  were  free  to  a  great 
extent  from  the  local  jurisdiction.  His  wife  not  only  shares  his 
personal  inviolability,  but  is  also  a  partaker  of  the  ceremonial  hon- 
ors paid  to  him.  His  children  occupy  a  similar  position;  and  his 
chaplain  and  private  secretary  are  certainly  free  from  arrest,  as  also 
are  the  messengers  and  couriers  attached  to  the  embassy.  It  is  gen- 
erally held  that  the  regular  servants  of  the  minister,  as  distinct  from 
such  persons  as  workmen  temporarily  employed  about  the  premises, 
or  individuals  who  give  up  but  a  small  portion  of  their  time  to  their 
duties  in  connection  with  the  embassy,  are  exempt  from  the  local  jur- 
isdiction. But  there  is  no  uniform  practice  as  to  the  extent  of  theii- 
immunities,  nor  is  there  any  agreement  among  the  general  body  of 
civilized  states  as  to  what  their  privileges  ought  to  be.  The  law  of 
England  on  the  subject,  as  embodied  in  a  statute  that  is  always  held 
by  British  judges  to  be  declaratory  of  the  law  of  nations,  declares 
void  all  writs  and  processes  issued  against  them,  unless  they  are 
traders.  But  in  criminal  matters  the  British  aut^iorities  claim  a 
right  to  exercise  jurisdiction  over  the  servants  of  the  embassy,  if  the 
offence  is  committed  outside  the  minister's  residence.  In  most  coun- 
tries they  would  not  be  arrested  without  the  special  permission  of  the 
ambassador ;  and  in  modern  times  difficulties  are  generally  prevented 
by  the  exercise  of  tact  and  judgment.  If  the  servant  of  a  public  min- 
ister commits  a  criminal  offence,  his  master  either  dismiss^  him  f  roni 
his  service,  and  thus  puts  an  end  at  once  to  all  claims  for  immunity, 
or  hands  him  over  to  the  local  authorities  to  be  dealt  with  according 
to  their  law.  Only  when  the  offence  is  serious,  and  is  committed 
within  the  residence  of  the  minister,  does  he,  as  a  rule,  arrest  the  per- 
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petrator  and  seiid  him  home  for  trial.  In  civil  cases  he  grants  per- 
mission for  his  servants  to  be  proceeded  against  in  the  local  courts. 
In  order  to  avoid  misunderstandings  and  controversies  as  to  the  per- 
sons entitled  to  immunity,  most  states  require  the  heads  of  the  foreign 
legations  to  send  periodically  to  the  secretary  for  foreign  affairs  a 
list  of  the  members  of  their  suites  and  the  servants  of  their  employ." 
Lawrence,  T.  J.,  op.  fit.,  pp.  315-316. 

"  Besides  the  persons  who  are  on  the  diplomatic  staff  of  the  mission,, 
immunity  from  the  territorial  jurisdiction,  civil  or  criminal,  is  gen- 
erally enjoyed  by  those  who  are  living  with  them  as  part  of  their 
family  or  household,  and  to  those  who  are  in  their  fixed  service,  as 
distinguished  from  persons,  such  as  workmen,  occasionally  emploj^ed 
by  them.  But  the  service  must  be  real  and  not  colourable,  arid  the  im- 
munity will  not  extend  to  matters  quite  unconnected  with  the  service ; 
also  the  ambassador  or  minister  may  waive  the  immunity  of  any 
one  not  on  the  diplomatic  staff,  but  not  his  own  or  that  of  a  member 
of  the  mission,  their  immunity  being  the  right  of  their  state.  He 
usually  furnishes  to  the  local  authorities  a  list  of  the  members  and 
suite  of  his  mission,  but  to  be  named  on  such  a  list  '  is  no  condition 
precedent  to  the  being  entitled  to  the  privilege  of  a  public  minister's 
servant.'  An  attempt  made  by  the  court  of  Bavaria  in  1790  to  assert 
the  local  jurisdiction  over  persons  in  attendance  on  the  members  of  a 
mission  did  not  succeed  in  attracting  sympathy.  The  exception 
which  obliged  us  to  limit  our  statement  of  the  foregoing  by  the  word 
'  generally '  is  that  in  England  an  exemption  from  the  local  criminal 
jurisdiction  is  not  allowed  to  any  one  not  on  the  diplomatic  staff. 
Thus  in  1653,  under  Cromwell,  Don  Pantaleon  Sa,  brother  of  the 
Portuguese  ambassador,  was  tried  and  executed  for  murder;  and  in 
1827  the  Foreign  Office  justified  the  arrest  of  the  coachman  of  Mr. 
Gallatin,  the  United  States  minister,  for  an  assault,  although  the 
arrest  was  made  in  tlie  minister's  stable,  only  admitting '  that  courtesy 
requires  that  their  houses  [those  of  foreign  ministers]  should  not  he 
entered  without  permission  being  first  solicited,  in  cases  where  no 
urgent  necessity  presses  for  the  immediate  capture  of  an  offender.' " 
Westlake,  op.  cit.,  vol.  1,  pp.  280-281. 

"  The  immunities  of  a  diplomatic  agent  are  extended  to  his  family 
living  with  him,  because  of  their  relationship  to  him,  to  secretaries 
and  attaches,  whether  civil  or  military,  forming  part  of  the  mission 
but  not  personally  accredited,  because  of  their  necessity  to  him  in 
his  official  relations,  and  perhaps  also  to  domestics  and  other  persons 
in  his  service  not  possessing  a  diplomatic  character,  because  of  their 
necessity  to  his  dignity  or  comfort.  These  classes  of  persons  have 
thus  no  independent  immunity.  That  which  they  have,  they  claim, 
not  as  sharing  in  the  representation  of  their  State,  nor  as  being  neces- 
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sary  for  its  service,  but  solely  through,  and  because  of,  the  diplomatic 
agent  himself.  Hence  m  practice  the  immunity  of  servants  and  of 
other  persons  whose  connection  v^ith  the  minister  is  comparatively 
remote,  is  very  incomplete;  and  it  may  even  be  questioned  if  they 
possess  it  at  all  in  strict  right,  except  with  regard  to  matters  occurring 
between  them  and  other  members  or  servants  of  the  mission.  It  is 
no  doubt  generally  held  that  they  can  not  be  arrested  on  a  criminal 
charge  and  that  a  civil  suit  can  not  be  brought  against  them,  without 
the  leave  of  their  master,  and  that  it  rests  in  his  discretion  whether 
he  will  allow  them  to  be  dealt  with  by  the  local  authorities,  or 
whether  he  will  reserve  the  case  or  action  for  trial  in  his  own  coun- 
try. But  in  England,  at  any  rate,  this  extent  of  immunity  is  not 
recognized.  Under  the  statute  of  Anne,  the  privilege  of  exemption 
from  being  sued,  possessed  by  the  servant  of  an  ambassador,  is  lost 
by  'the  circumstance  of  trading';  and  when  the  coachman  of  Mr. 
Gallatin,  the  United  States  minister  in  London,  committed  an  as- 
sault outside  the  house  occupied  by  the  mission  the  local  authorities 
claimed  to  exercise  jurisdiction  in  the  case.  The  English  practice  is 
exceptional;  but  it  is  not  unreasonable.  The  inconvenience  would 
be  great  of  withdrawing  cases  or  causes  from  the  tribunals  of  the 
country  in  which  the  facts  giving  rise  to  them  have  occurred ;  and  at 
the  same  time  it  can  not  be  seriously  contended  that  either  the  con- 
venience or  the  dignity  of  a  minister  is  so  affected  by  the  exercise  of 
jurisdiction  over  nondiplomatic  members  of  the  suite,  and  it  might 
perhaps  even  be  said,  over  nonaccredited  members  of  the  mission,  as 
to  render  exemption  from  it,  except  when  such  exemption  is  per- 
mitted by  the  diplonjatic  agent,  an  imperative  necessity.  Happily 
there  is  little  difference  in  effect  between  the  received  and  the  ex- 
ceptional doctrine.  No  minister  wishes  to  shield  a  criminal,  and 
there  is  no  reason  to  believe  that  permission  to  exercise  jurisdiction 
is  refused  upon  sufficient  cause  being  shown. 

"  In  order  that  a  person  in  nondiplomatic  employment  shall  be  ex- 
empt from  the  direct  action  of  the  territorial  jurisdiction  it  is  always 
necessary  that  he  shall  be  engaged  permanently  and  as  his  regular 
business  in  the  service  of  the  minister.  Residence  in  the  house  of  the 
latter,  on  the  other  hand,  is  not  required.  Questions  consequently  may 
arise  as  to  whether  a  particular  person  is  or  is  not  in  his  service  in  the 
sense  intended ;  they  have  even  sometimes  arisen  as  to  whether  a  per- 
son has  been  colorably  admitted  into  it  for  the  sake  of  giving  him 
protection.  With  the  view  of  obviating  such  disputes  it  is  the  usage 
to  furnish  the  local  authorities  with  a  list  of  the  persons  for  whom 
immunity  is  claimed,  and  to  acquaint  them  with  the  changes  which 
may  be  made  in  it  as  they  occur." 
HaU,  op.  cit.,  188-190. 
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"To  a  greater  or  less  degree,  tKese  immunities  are  shared  bj-  the 
family  and  suite  of  the  envoj'.    His  retinue  or  suite  include : 

"(1)  The  members  of  his  family,  as  wife,  children,  and  other 
near  relatives  living  under  his  roof. 

"  (2)  His  official  suite  and  their  families,  such  as  Councillors,  Na- 
val and  Military  Attaches,  KSecretaries  of  Legation,  the  Chancellor  of 
the  Legation,  various  assistants,  clerks,  interpreters,  the  chaplain, 
doctor,  official  legal  adviser,  and  the  lilje. 

"  (3)   Couriers  or  bearers  of  dispatches. 

"  (4)  Domestics  like  private  secretaries,  tutors,  and  servants,  such 
as  cooks,  coachmen,  etc. 

"  It  is  generally  agreed  that  the  various  members  of  the  family  and 
of  the  official  suite  of  the  envoy,  together  with  their  families,  enjoy 
the  same  inviolability  and  the  same  immunities  that  he  himself  does. 
Children  born  to  them  during  their  mission  are  regarded  as  having 
been  born  on  the  territory  of  the  home  State.  These  privileges  can 
not  be  waived  without  the  eonseut  of  the  home  government.  They 
are  also  shared  by  couriers  or  dispatch  bearers  of  the  legation  (who 
also  share  in  the  right  of  innocent  passage  through  third  States)  dur- 
ing the  performance  of  their  duties.  The  dispatches  they  bear  are 
also  exempt  from  search  and  seizure. 

"  It  is  also  customary  to  grant  exemption  from  civil  and  criminal 
jurisdiction  to  all  persons  in  the  private  service  of  t^ie  envoy  or  of 
menabers  of  his  legation,  provided  such  persons  are  not  nationals  of 
the  receiving  State.  But  these  privileges  ma,y  be  waived  at  discre- 
tion, and  mere  servants  or  domestics  can  not  claim  exemption  from 
taxes,  immunity  of  domicile,  or  freedom  from  arrest  for  crime  com- 
mitted outside  the  residence  of  their  employers.  In  case  of  arrest, 
they  should,  however,  be  released  if  the  envoy  refuses  to  waive  their 
immunity  from  criminal  jurisdiction. 

"  Mere  visitors  and  hangers-on  of  the  embassy  do  not  enjoy  diplo- 
matic privileges  and  imniunities.  They  do  not  necessarily  extend  to 
consuls  as  such,  public  or  secret  political  agents,  military  or  naval 
officers,  or  mere  commissioners  not  clothed  with  a  diplomatic  char- 
acter. But  they  do  extend  to  the  judges  of  The  Hague  Tribunal  or 
Court  of  Arbitration  and  oi  the  International  Prize  Court,  members 
of  official  international  congresses  and  conferences,  and,  in  general, 
to  all  agents  clothed  with  a  diplomatic  or  representative  character. 
It  should  be  added  that  if  a  State  consents  to  receive  one  of  its  own 
nationals  in  a  diplomatic  capacity,  it  should  extend  to  him  all  priv- 
ileges and  immunities  belonging  to  his  mission,  unless  it  has  made 
their  abandonment  a  condition  of  his  reception;" 
Hershey,  op.  ci,t.,  pp.  293-295. 

"  The  wife  and  family,  servants  and  suites,  of  the  minister,  par- 
ticipate in  the  inviolability  attached  to  his  public  character.     The 
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secretaries  of  embassy  and  legation  are  especially  entitled,  as  official 
persons,  to  the  privileges  of  the  diplomatic  corps,  in  respect  to  their 
exemption  from  the  local  jurisdiction. 

"  The  municipal  laws  of  some,  and  the  usages  of  most  nations, 
require  an  official  list  of  the  domestic  servants  of  foreign  ministers  to 
be  communicated  to  the  secretary  or  minister  of  foreign  affairs,  in 
order  to  entitle  them  to  the  benefit  of  this  exemption. 

••  It  follows  from  the  principle  of  the  extraterritoriality  of  the 
minister,  his  family,  and  other  persons  attached  to  the  legation,  or 
belonging  to  his  suite,  and  their  exemption  from  the  local  laws  and 
jurisdiction  of  the  country  where  they  reside,  that  the  civil  and 
criminal  jurisdiction  over  these  persons  rests  with  the  minister,  to 
be  exercised  according  to  the  laws  and  usages  of  his  own  country. 
In  respect  to  civil  jurisdiction,  both  contentious  and  voluntary,  this 
rule  is,  with  some  exceptions,  followed  in  the  practice  of  nations. 
But  in  respect  to  criminal  offenses  committed  by  his  domestics, 
although  in  strictness  the  minister  has  a  right  to  try  and  pimish 
them,  the  modern  usage  merely  authorizes  him  to  arrest  and  send 
them  for  trial  to  their  own  country.  He  may,  also,  in  the  exercise 
of  his  discretion,  discharge  them  from  his  service,  or  deliver  them  up 
for  trial  under  the  laws  of  the  state  where  he  resides;  as  he  may 
renounce  any  other  privilege  to  which  he  is  entitled  by  the  public 
law." 

Wheaton   (8th  ed.),  pp.  302-303. 

■'  It  is  agreed  that  the  ambassador  himself,  and  his  family  and  suite, 
are  -entitled  to  immunity.  The  question  is,  Who  are  comprehended 
within  the  terms  'family  and  suite? '  The  test  must  be,  again,  its 
effect  upon  the  convenience  of  nations.  It  is  reasonable'  that  the 
immunity  should  be  extended  to  the  wife  and  children  of  the  minister, 
and  to  such  other  persons  as  in  good  faith,  are  permanent  members 
of  his  family ;  and  that  it  should  not  extend  to  mere  visitors.  It  is 
impossible  to  make,  in  advance,  a  classification  applicable  to  all  cases^. 
If  a  case  arises  respecting  persons  in  a  doubtful  position  between 
mere  visitors  and  permanent  members  of  the  family,  it  must  be  set- 
tled on  its  own  circumstances. 

"As  to  the  suite,  all  writers  and  all  practice  agree  that  the  official 
suite  are  protected ;  and  by  '  officia^l  suite '  is  meant  persons  employed 
directly  in  diplomatic  duties,  appointed  or  recognized  by  the  ambas- 
sador's Government  as  diplomatic  functionaries.  But  doubts,  it  has 
been  seen,  are  thrown  out  whether  the  immunity  extends  further. 
But  surely  the  convenient  discharge  of  his  duties,  according  to  the 
customs  of  society,  requires  that  the  ambassador  shall  have  the  neces- 
sary services,  about  his  hotel  and  his  person,  of  people  usually  em- 
ployed in  those  capacities.    If  he  is  an  invalid  or  temporarily  ill,  a 
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nurse  or  body  servant  is  a  necessity,  and  a  right  to  free  transporta- 
tion,  according  to  the  customs  and  necessities  of  society,  in  his  pri- 
vate carriage,  and  to  the  performance  of  offices  in  his  household  by 
proper  persons,  is  reasonable.  Although  it  may  be  that  high  officials, 
in  their  own  country,  have  no  such  general  immunity  for  their  serv- 
ants and  residences,  still,  in  the  case  of  a  sole  representative  of  his 
nation,  under  foreign  and  not  necessarily  friendly  jurisdiction,  the 
dignity  and  convenience  of  nations  is  best  secured  by  a  rule  which 
shall  give  large  protection,  leaving  the  concessions  and  accommoda- 
tions to  comity  and  good  faith  in  cases  as  they  may  arise.  Here, 
again,  a  classification,  in  advance",  of  what  shall  in  all  cases  be  the 
personal  suite  of  ah  ambassador  entitled  to  exemption,  is  not  prac- 
ticable. The  doubtful  cases  must  rest  on  their  circumstances.  A 
mode  sometimes  adopted  is  for  the  minister  to  transinit  to  the  For- 
eign Office  a  list  of  his  official  and  personal  suite ;  and,  if  the  Foreign 
Office  thinks  it  an  unreasonable  one,  objection  can  be  made  and  the 
matter  settled  at  the  time." 

Dana's  note  to  Wheaton,  pp.  305-306. 

"  The  secretaries  of  embassy  and  legation  are  especially  entitled,  as 
official  persons,  to  the  privileges  of  the  diplomatic  corps  in  respect  to 
their  exemption  from  local  jurisdiction.  'The  ambassador's  secre- 
tary,' says  Vattel,  '  is  one  of  his  domestics ;  but  the  secretary  of  the 
embassy  has  his  commission  from  the  sovereign  himself,  which  makes 
him  a  kind  of  public  minister,  and  he,  in  himself,  is  protected  by  the 
law  of  nations,  and  enjoys  immunities  independent  of  the  ambassador, 
to  whose  orders  he  is  indeed  but  imperfectly  subjected,  sometimes 
not  at  all,  and  always  according  to  the  determination  of  their  com- 
mon master.' 

"  The  attaches,  and  the  wife  and  family  of  a  minister,  participate 
in  the  inviolability  attached  to  his  public  character.  '  The  persons  in 
an  ambassador's  retinue,'  says  Vattel,  '  partake  of  his  inviolability ; 
his  independency  extends  to  all  his  household;  these  persons  are  so 
connected  with  him  that  they  follow  his  fate.  They  depend  imme- 
diately on  him  only,  and  are  exempt  from  the  jurisdiction  of  the 
country  into  which  they  would  not  have  come,  but  with  this  reserve. 
The  ambassador  is  to  protect  them,  and  whenever  they  are  insulted, 
it  is  an  insult  to  himself.  *  *  *  The  ambassador's  consort  is  inti- 
mately united  to  him,  and  more  particularly  belongs  to  him  than 
any  other  person  of  his  household.  Accordingly,  she  shares  his  inde- 
pendency and  inviolability ;  even  distinguished  honours  are  paid  her, 
which  in  some  measure  could  not  be  denied  her  without  affronting 
the  ambassador.  For  these,  most  courts  have  a  fixed  ceremonial. 
The  regard  due  to  the  ambassador  communicates  itself  likewise  to 
his  children,  who  also  partake  of  his  immunities.' 
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" '  The  practice  of  nations,"  says  Wheaton,  '  has  also  extended  the 
inviolability  of  public  ministers  to  the  messengers  and  couriers  sent 
with  dispatches  to  or  from  the  legations  established  in  different 
countries.  They  are  exempt  from  every  species  of  visitation  and 
search,  in  passing  through  the  territories  of  those  powers  with  whom 
their  own  government  is  in  amity.  For  the  purpose  of  giving  effect 
to  this  exemption,  they  must  be  provided  with  passports  from  their 
own  Government,  attesting  their  official  character;  and,  in  case  of  dis- 
patches sent  by  sea,  the  vessel,  or  aviso,  must  also  be  provided  with  a 
commission  or  pass.  In  time  of  war,  a  special  agreement,  by  means 
of  a  cartel  or  flag  of  truce,  with  passports,  not  only  from  their  own 
Government,  but  from  its  enemy,  is  necessary  for  the  purpose  of 
securing  these  dispatch  vessels  from  interruption,  as  between  the 
belligerent  pow^s.  But  an  ambassadoT,  or  other  public  minister 
resident  in  a  neutral  country,  for  the  purpose  of  preserving  the  rela- 
tions of  peace  and  amity  between  the  neutral  State  and  his  own 
Government,  has  a  right  freely  to  send  his  dispatches  in  a  neutral 
vessel,  which  can  not  lawfully  be  interrupted  by  the  cruisers  of  a 
power  at  war  with  his  own  country.'  On  this  subject  Vattel  very 
justly  remarks:  'Couriers  sent  or  received  by  an  ambassador,  his 
papers,  letters,  and  dispatches,  all  essentially  belong  to  the  embassy, 
and  are  consequently  to  be  held  sacred ;  since,  if  they  are  not  respected, 
the  legitimate  objects  of  the  embassy  could  not  be  attained,  nor  would 
the  ambassador  be  able  to  discharge  his  functions  with  the  neces- 
sary degree  of  security.'  These  states  general  of  the  United  Prov- 
inces decided,  whilst  the  President  Jeannin  resided  with  them  as 
ambassador  from  France,  that  to  open  the  letters  of  a  public  minis- 
ter is  a  breach  of  the  law  of  nations.  Other  instances  may  be  seen 
in  Wicquefort.  That  privilege,  however,  does  not,  on  certain  momen- 
tous occasions,  when  the  ambassador  himself  has  violated  the  law 
of  nations  by  forming  or  countenancing  plots  or  conspiracies  against 
the  State,  deprive  us  of  the  liberty  to  seize  his  papers  for  the  purpose 
of  discovering  the  whole  secret  and  detecting  his  accomplices;  since, 
in  such  an  emergency,  the  ambassador  himself  may  lawfully  be  ar- 
rested and  interrogated.  An  example  is  furnished  us  in  the  conduct 
of  the  Roman  Government,  who  seized  the  letters  which  a  treasonable 
junto  had  committed  to  the  hands  of  Tarquin's  ambassador. 

"  The  domestics  and  servants  of  a  minister  were  formerly  said  to 
participate  in  the  inviolability  attached  to  his  public  character. 
'  Did  not  the  domestics,'  says  "Vattel,  '  and  hqusehold  of  a  foreign 
minister  solely  depend  on  him,  it  is  known  how  very  easily  he  might 
be  molested  and  disturbed  in  the  exercise  of  his  functions.'  But  ex- 
emption to  persons  of  this  class  is  now  very  grudgingly  extended. 
In  matters  of  police  they  should  be  proceeded  against  without  hesi- 
tation, imless  the  minister  himself  claims  their  exemption  for  some 
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genuine  and  valid  reason.  The  municipal  laws  of  some  States,  and 
the  usage  of  most  nations  require  an  official  list  of  the  domestic 
sen'ants  of  foreign  ministers  to  be  communicated  to  the  Minister  of 
Foreign  Affairs,  in  order  to  entitle  them  to  any  of  the  exemptions 
alleged  to  be  due  to  them  by  virtue  of  their  being  dependents  of  a 
foreign  legation.  It  was  at  one  time  contended  that  the  subjects  of 
the  State  to  which  a  public  minister  is  accredited  do  not  participate 
in  his  rights  of  extra-territoriality,  but  are  justifiable  by  the  tribu- 
nals of  their  country.  But  the  better  opinion  seems  to  be  that,  al- 
though such  State  may  prohibit  its  subjects  from  becoming  the  em- 
13loyees  or  servants  of  a  foreign  minister,  if  it  do  not  so  prohibit 
them,  thej'  are,  while  so  employed,  to  be  considered  without  the  limits 
of  its  jurisdiction. 

"  It  must  be  observed  tliat  the  minister  himself  can  afford  no  '  pro- 
tection ' ;  it  is  the  law  which  gives  a  public  character  to  his  family, 
domestics  and  servants.  Hence,  a  mere  appointment  by  a  minister  or 
any  person  as  a  member  of  his  household  is,  in  itself,  no  protection 
to  such  person.  It  must  be  shown  that  he  is  bona  fide  the  officer  or 
servant  of  such  household,  and  that  he  performs  the  duties  corre- 
sponding to  the  position  or  office  which  he  pretends  to  hold.  A  court 
will  inquire  if  his  appointment  is  a  fair  iona  fide  transaction,  and 
if  not,  the  privilege  claimed  will  not  be  allowed.  The  same  may  be 
said  of  the  goods  of  persons  claiming  such  privilege ;  if  they  are  not 
'horui  fide  members  of  such  household,  or  are  engaged  in  other  busi- 
ness or  trade,  their  goods  are  not  exempt  from  process  for  debts, 
rents,  etc.  Ministers  have  not  unfrequently  attempted  to  protect  the 
persons  and  property  of  their  friends  from  arrest  or  attachment,  or 
execution,  by  pretended  appointments  to  positions  in  their  household, 
but  the  courts  have  very  properly  refused  to  give  any  countenance  to 
such  frauds." 

Halleck,  op.  cit..  vol.  1,  pp.  .353^57. 

"  It  is  customary  for  a  diplomatic  representative  to  furnish  to  the 
local  government  a  list  of  the  members  of  his  household,  including 
his  hired  servants,  Avith  a  statement  of  the  age  and  nationality  of 
each.    When  this  is  requested,  it  should  always  be  given."' 

Instructions  to  Diplomatic  Officers  of  the  U.  S.  (1897),  p.  21. 

"  These  exterritorial  privileges  are  also  extended,  by  postive  Inter- 
national Law,  as  much  as  the  rights  of  inviolability,  to  the  family, 
and  especially  to  the  wife,  of  the  ambassador.  She  is  entitled  to 
ceremonial  honors,  according  to  the  usage  of  courts,  and  any  affront 
offered  to  her  is  a  special  indignity  to  the  ambassador:  the  same 
remark  applies  to  his' family.  It  is  not  competent  to  any  member  of 
the  family  to  waive  this  privilege.  His  suite  or  train  (comites)  are 
also  entitled  to  these  privileges,  a  violation  of  which  in  their  persons 
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affects  the  honour,  though  in  a  less  degree,  o:^  their  chief.     In  this 
suite,  couriers  employed  in  carrying  despatches  are  of  course  included. 

''As  the  privilege  is  accorded  to  the  suite  on  account  of  the  ambas- 
sador, and  not  on  account  of  his  Sovereign,  it  may  be  waived  by  the 
former;  and  it  was  waived  by  the  ambassadors  at  the  Congresses  of 
Miinster  and  Ximeguen.  Bat  it  can  not  be  Avaived  in  the  case  of  any 
subordinate  officer  of  his  household  appointed  by  the  Sovereign 
himself. 

"  The  Secretary  of  Legation  being  so  appointed,  is  especially,  and  of 
his  own  right,  entitled  to  these  privileges,  and  to  a  certain  right,  his 
appointment  being  notified  to  the  Minister  of  Foreign  Affairs.  The 
Secretary  to  the  Embassy,  though  unfavourably  distinguished  from 
the  others  in  these  particulars,  has  been  usually  considered  as  an  offi- 
cial person  distinct  from  the  general  suite.  Difficultes  have  ariseiL 
from  persons,  perhaps  not  subjects  of  the  State  from  Avhich  the  em- 
bassy is  sent,  claiming,  without  sufficient  warranty,  to  belong  to  it- 
It  has  therefore  been  enacted  bj'  the  municipal  laws  of  some  countries. 
and  it  ought  to  be  the  usage  of  all,  to  require  a  list  of  the  persons 
composing  the  suite  to  be  delivered  to  the  Minister  for  Foreign- 
Affairs,  or  other  proper  officer. 

"  In  England  especial  provision  has  been  made  concerning  the 
arrest  of  foreign  ambassadors,  or  other  foreign  public  ministers,  and 
their  domestics,  or  domestic  servants,  by  the  Statute  7th  Anne,  c.  12, 
which  makes  any  process  against  them,  or  their  goods  and  chattels, 
altogether  void;  and  provides,  that  the  persons  prosecuting,  solicit- 
ing, or  executing  such  process,  shall  be  deemed  violators  of  the  Law 
of  Xations,  and  disturbers  of  the  public  repose,  and  shall  suffer  such- 
penalties  and  corporal  punishment  as  the  Lord  Chancellor  and  the 
two  Chief  Justices,  or  any  two  of  them,  shall  think  fit.  But  no 
tradei'  within  the  description  of  the  Bankrupt  laAvs  who  shall  be  in 
the  service  of  any  ambassador,  or  public  minister,  is  to  be  privileged  or 
protected  by  this  Act ;  nor  is  any  one  to  be  piinished  for  arresting  an 
ambassador's  servant,  unless  the  name  of  such  servant  be  registered  in 
the  office  of  one  of  the  principal  Secretaries  of  the  state,  and  by  him 
transmitted  to  the  Sheriffs  of  London  and  Middlesex,  or  their  under- 
sheriffs  or  deputies. 

•'This  Act  itself  was,  as  Lord  Chief  Justice  Abbott  remarked, 
•  only  declaratory  and  in  confirmation  of  the  Common  Law.     It  must,, 
therefore,  be  construed  accoi-ding  to  the  Common  Law,  of  which  the 
Law  of  Xations  must  be  deemed  a  part.' " 
Phillimore,  op.  cit.,  vol.  II,  pp.  226-228. 

THE  CASES  or  SECRETAKIES  OF  EMBASSY  OE  LEGATION. 

"  One  of  the  secretaries  of  the  British  embassy  was  arrested  in  190i 
at  Lenox,  Massachiisetts,  charged  with  running  an  automobile  at  aix 
92438—19 10 
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unlawful  speed,  and  taken  before  a  local  magistrate.  The  secretary 
pleaded  his  diplomatic  exemption  from  arrest,  which,  the  judge  re- 
fused to  recognize,  and  inflicted  a  fine.  The  matter  was  made  the 
subject  of  diplomatic  intervention;  upon  the  governor  calling  on  the 
magistrate  for  an  explanation  of  his  conduct,  the  later  stated  that 
he  had  no  knowledge  of  the  United  States  statute ;  the  fine  was  remit- 
ted, the  proper  apology  was  made,  and  the  incident  was  closed. 

"  During  the  same  year  the  police  of  Washington  reported  that 
the  counselor  of  the  French  embassy  had  been  guilty  of  speeding  his 
automobile,  in  violation  of  law,  and  then  asserting  his  diplomatic 
exemption  from  arrest.  The  city  government  made  complaint  to  the 
secretary  of  state,  and  the  latter  referred  the  communication  to  the 
French  ambassador,  who  in  reply  stated  to  the  secretary  of  state 
that  the  counselor  did  not  admit  that  he  had  driven  his  machine  at 
a  speed  prohibited  by  law,  but  he  declared  that  if  such  was  the  fact 
he  was  sincerely  sorry,  for  it  mvist  have  been  an  inadvertence,  as  he 
was  always  desirous  of  obeying  the  laws  with  the  most  punctilious 
regard.  The  ambassador  expressed  the  hope  that  this  statement 
would  be  acceptable,  and  it  was  so  received  by  the  city  government." 
Foster,  01).  cit.,  pp.  163-164. 

"  The  Spanish  minister  in  the  United  States  complained  of  a 
breach  of  the  privilege  of  his  secretary  of  legation,  Mr.  Rivas  y 
Salmon,  who  resided  at  Philadelphia,  at  the  hands  of  a  Mr.  Kirk. 
The  matter  was  brought  to  the  attention  of  Mr.  IngersoU,  United 
States  district  attorney  at  Philadelphia,  who  instituted  a  prosecution 
against  Mr.  Kirk,  who,  as  it  appeared  had  sued  out  a  warrant  for  the 
arrest  of  Mr.  Salmon  for  an  assault  and  battery  committed  on  his 
son.  On  the  trial  Mr.  Kirk  was  acquitted.  He  alleged  that  when  he 
swore  out  the  warrant  he  was  ignorant  of  Mr.  Salmon's  public  char- 
acter ;  but  it  appeared  in  any  event  that  the  warrant  was  not  actually 
executed,  and  on  this  ground  the  court  decided  that  the  act  of  Con- 
gress had  not  been  violated." 

Mr.  Clay,  Sec.  of  State,  to  Chev.  de  Tacon,  Span,  min.,  Dec,  10,  1828; 
MS.    Notes  to  For.  Legs.,  IV,  98.    Moore,  op.  cit.,  vol.  IV,  p.  633. 

"  Whilst  the  President  is  anxious  that  every  member  of  the  diplo- 
matic corps  should  constantly  enjoy  all  the  security  and  immunities 
which  are  guaranteed  by  the  public  law,  it  is  no  less  his  duty  to  exer- 
cise, if  necessary,  all  the  authority  which  he  possesses  to  prevent  any 
wrongs  from  being  committed  upon  American  citizens  by  any  mem- 
ber of  that  corps.  Nothing  can  justify  any  functionary  of  a  foreign 
legation  in  taking  the  law  into  his  own  hands,  and  carving  out  the 
measure  of  his  own  redress.  The  President  therefore  expects  that 
you  will  be  able  to  make  out  for  Mr.  Salmon  [secretary  of  legation] 
a  satisfactory  explanation  or  justification  of  the  assault  and  battery 
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committed  by  him  *  *  *,  of  the  indignity  offered  to  the  process 
issued  by  a  public  magistrate  [bj'^  tearing  up  a  writ],  and  of  the 
forcible  taking  from  the  possession  of  another  person  of  certain 
movable  property  claimed  by  the  latter." 

Cited  from  Moore,  op.  cit.,  vol.  lY,  p.  633. 

CASES    or    ATTACHflS. 

"  In  May,  1868,  Mr.  Seward  brought  to  the  attention  of  Baron  von 
Gerolt  the  statement  that  two  persons  connected  with  the  Prussian 
legation,  one  the  secretary  and  the  other  an  attache,  had  been;  re- 
spectively as  principal  and  second,  guilty  of  violating  the  act  of 
Congress  of  February  20, 1839,  to  prohibit  duelling  in  the  District  of 
Columbia,  and  asked,  in  the  name  pf  the  President,  that,  as  the  per- 
sons in  question  were  '  protected  by  the  law  of  nations  from  judicial 
prosecution  for  a  violation  of  the  statute  aforesaid,'  the  matter  be 
brought  to  the  attention  of  their  government,  in  order  that  they 
might '  in  a  proper  manner  be  made  sensible  of  its  displeasures." 

Mr.  Seward,  Sec.  of  State,  to  Baron  von  Gerolt,  May  11,  1868,  MS. 
Notes  to  Prussian  Leg.  VIII.  58.    Moore,  op.  cit.,  vol.  IV,  p.  634. 

"  The  executive"  department  of  this  government  can  take  no  pro- 
ceedings against  persons  who  have  the  immunity  attached  to  the 
diplomatic  character  except  to  ask  their  own  government  to  recall 
them  from  this  country." 

Cited  from  Moore,  op.  cit.,  vol.  IV,  p.  634. 

"In  July,  1892,  an  attache  of  the  Swiss  legation  at  Washington 
was  arrested  at  Bay  Ridge,  Md.,  by  a  deputy  sheriff,  on  the  com- 
plaint of  a  woman  who,  having  lost  her  pocketbook,  which  was  after- 
wards found,  charged  the  attache  with  having  taken  it.  The  deputy 
sjheriff,  though  advised  by  the  attache  ~of  his  official  character,  took 
him  before  a  magistrate  for  examination,  and,  besides  searching  his 
pockets  and  examining  their  contents,  declined  to  send  to  the  Depart- 
ment at  Washington  a  telegram  which  the  attache  gave  him  with  the 
money  to  pay  the  necessary  charges.  The  Department  of  State,  on- 
being  acquainted  with  the  facts,  expressed  its  regret  and  submitted 
the  matter  to  the  governor  of  Maryland,  who  caused  the  deputy 
sheriff  to  be  discharged  and  expressed  regret  at  the  occurrence.  The 
Swiss  Government  treated  this  action  as  a  satisfactory  termination 
of  the  incident." 

Cited  from  Moore,  op.  cit.,  vol.  IV,  p.  635.  , 

"The  debtor  was  a  British  subject  who  up  to  July,  1890,  had  car- 
ried on  business  in  London.  In  January,  1891,  he  was  appointed  by 
the  Persian  ambassador  an  honorary  attache  of  the  embassy,  having 
previously  been  consul-general  for  Persia  in  London,  and  his  name 
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was  sent  into  the  foreign  office  as  a  member  of  the  ambassador's  suite. 
His  appointment  was  in  no  way  recognized  by  the. British  Govern- 
ment. In  March,  1891,  a  judgment  was  obtained  against  him,  by 
consent  in  an  action  commenced  in  July,  1890,  in  respect  of  trans- 
actions connected  with  the  business  he  carried  oh.  A  petition  in 
bankruptcy  was  presented  against  him  jn  May,  1891,  founded  upon 
that  judgment  debt,  and  the  debtor  claimed  immunity  from  all  civil 
process  as  a  member  of  the  Persian  embassy.  Held,  that  he  was  not 
entitled  to  the  privilege  claimed,  his  appointment  having  been  ob- 
tained for  the  purpose  of  protecting  him  against  his  creditors,  and 
having  been  inadvertently  made  by  the  Persian  ambassador." 

Ex  parte  Cloete,  65  Law  T.  302.     Cited  from  Moore,  op.  cit.,  vol.  IV, 
pp.  651-652. 

CASE   OF   IN   KE  BAIZ    (QUESTION    OF   DIPLOMATIC    CHARACTER). 

"  In  February,  1886,  the  minister  of  foreign  affairs  of  Honduras 
transmitted  to  Mr.  Jacob  Baiz,  a  citizen  of  the  United  States,  then 
holding  the  office  of  Honduraean  consul  general  at  New  York,  an 
appointment  as  charge  d'affaires  of  the  Eepublic  to  the  government 
of  the  United  States.  The  Secretary  of  State  refused  to  receive 
Mr.  Baiz  in  the  latter  capacity,  on  the  ground  that  the  immunities 
and  privileges  of  a  foreign  minister  made  it  inconvenient  that  a 
citizen  of  the  country  should  enjoy  '  so  anomalous  a  position; '  but 
permitted  him  to  correspond  with  the  Department  of  State  on  what- 
ever diplomatic  business  might  arise,  in  view  of  the  circumstances 
that  the  office  of  minister  was  for  the  time  being  unfilled.  Mr.  Baiz 
then  asked  to  be  recognized  as  '  charge  d'affaires  ad  hoc,  or  as  dip- 
lomatic agent  of  Honduras,  for  all  practical  as  well  as  official  pur-' 
poses,'  but  without  relief  from  the  '  duties  and  responsibilities  incum- 
bent on  a  citizen  of  the  United  States.'  The  Secretary  of  State 
replied  that  the  Department  could  not  recognize  his  agency  as  con- 
ferring upon  him  any  diplomatic  status,  and  therefore  declined  to 
recognize  him  as  charge  d'affaires  ad  hoc,  which  would  imply  that 
diplomatic  representation  was  renewed  in  his  person. 

"In  1887  Mr.  Baiz  became  consul  general  of  Guatemala  at  New 
York,  continuing  also  to  hold  the  same  office  for  Honduras. 

"  In  January,  1889,  the  diplomatic  representative  of  Guatemala, 
Salvador,  and  Honduras,  who  was  appointed  subsequently  to  the 
correspondence  between  the  Department  of  State  and  Mr.  Baiz  in 
1886,  informed  the  Depa'rtinent  of  State  that  he  was  aboUt  to  go  to 
Guatemala  for  a  short  time  and  requested  the  Department  to  allow 
'the  consul  general  of  Guatemala  and  Honduras  in  New  -York,' 
Mr.  Baiz,  to  '  communicate  to  the  office  of  the  Secretary  of  State 
any  matter  whatever  relating  to  the  peace  of  Central  America,  which 
should  without  delay  be  presented.'    The  Secretary  of"  State  granted 


DIPLOMATIC   AGIINTS  AND  IMMUNITIES.  147 

this  request ;  and  in  the  following  March  information  of  the  appoiijt- 
ment  of  Mr.  Blaine  as  Seci'etary  of  State  was  conveyed  to  Mr.  Baiz 
in  a  communication  addressed  to  him  as  '  Senor  Don  Jacob  Baiz,  in 
charge  of  the  legations  of  Guatemala,  Salvador,  and  Honduras.' 
Mr.  Baiz  acknowledged  the  receipt  of  this  note,  subscribing  himself 
as  '  Jacob  Baiz,  consul  general.'  Mr.  Baiz  was  subsequently  informed 
in  a  similar  manner  of  the  appointment  of  a  new  minister  from  the 
United  States  to  Guatemala,  Salvador,  and  Honduras.  In  the  list 
of  legations  in  the  United  States  issued  by  the  Department  of  State 
in  June,  1889,  mention  was  made  un,der  the  heads  of  Guatemala, 
Salvador,  and  Honduras  of  the  absence  of  their  master,  and  in  a 
footnote  there  was  the  statement :  '  Jacob  Baiz,  consul  general,  in 
charge  of  business  of  legation.  New  York  City.'  In  other  cases 
where  the  minister  was  absent  the  name  of  the  charge  d'affaires' az? 
interim  was  given  with  the  fact  and  date  of  his  presentation. 

"  June  29,  1889,  a  suit  was  brought  against  Mr.  Baiz  in  New  York 
by  a  private  individual.  The  Department  of  State  subsequently 
declined  to  certify  that  Mr.  Baiz  was  at  the  time  the  suit  was  brought 
invested  with  a  diplomatic  character. 

"  Held,  that  the  defendant  did  not  upon  the  facts  presented  pos- 
sess a  diplomatic  character  and  that  in  the  absence  of  a  certificate 
from  the  Secretary  of  State  that  he  possessed  such  a  character,  he 
was  not  entitled  to  the  immunities  of  a  diplomatic  officer  in  respect 
of  judicial  process." 

In  re  Baiz  (1890),  135  U.  S.,  403,  10  S.  Ct,  854.  This  was  an  applica- 
tion by  Baiz  for  a  writ  of  prohibition  to  restrain  the  district  court  from 
proceeding  in  the  suit.  The  court  admitted  official  papers  with  reference 
to  his  public  character  which  were  not  before  the  district  court. 

See  Hollander  v.  Baiz,  41  Fed.  Rep.,  732.  See  also  Scott  Cases,  p.  197. 
Cited  from  Jloore,  op.  cit.,  vol.  IT,  pp.  650-651. 

SAEMIENTO'S   CASE.       (QUESTION    OF   A   PEIOK   JUDGMENT). 

"  Your  second  question  is  this :  '  Can  the  appointment  as  secretary 
to  a  foreign  legation  of  a  person  whether  citizen  or  foreigner,  re- 
siding in  the  United  States,  and  under  an  existing  judgment  against 
him,  whether  as  principal  or  surety,  for  the  violation  of  a  law  of  the 
United  States,  confer  upon  him  a  privilege  of  exemption  from  per- 
sonal arrest  in  execution,  upon  the  judgment,  made  up  before  such 
appointment  ? ' 

"The  25th  section  of  the  act  of  Congress,  before  referred  to  (of 
April  30,  1790),  declares  voi/2  any  writ  or  other  process  sued  forth 
against  a  foreign  minister,  or  any  domsstio  or  dom,estio  servant  of 
svich  minister;  which  words  have  been  uniformly  expounded  by  the 
courts  of  England  (under  the  Statute  of  7th  Ann.,  c.  12,  from  which 
ours  is  borrowed)  to  include  the  case  of  secretaries. 
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^"  The  26th  section  of  the  same  act.  punishes  with  fine  and  im- 
prisonment any  person  who  shall  be  concerned  in  suing  forth  or 
executing  such  writ. 

"  The  27th  section  qualifies  the  two  former  sections  by  this  pro- 
viso :  '  Provided,  nevertheless,  that  no  citizen  or  inhabitant  of  the 
United  States,  who  shall  have  contracted  debts  prior  to  his  entering 
into  the  service  of  any  ambassador  or  other  public  minister,  which 
debts  shall  be  still  due,  and  unpaid,  shall  have,  take,  or  receive  any 
benefit  of  this  act.' 

"  It  is  true  that  Congress  has  no  power  to  change  the  law  of  na- 
tions with  regard  to  foreigners;  but  I  understand  this  provision  of 
the  act  to  be  in  strict  conformity  with  the  law  of  nations.  In  the 
case  of  Lockwood  versus  Dr.  Coysgarne,  3  Bur.,  1676  (a  case  which 
in  many  of  its  circumstances  bears  a  strong  resemblance  to  that  under 
consideration),  Lord  Mansfield  cites  a  passage  from  Bynkershoek 
which  is  directly  in  point.  His  lordship's  words,  as  given  by  the 
Eeporter,  are  these :  '  Bynkershoek,  de  Foro  Legatorum,  s&js  '  That  a 
person  in  debt  can  not  be  taken  into  the  service  of  a  foreign  minister 
in  order  to  protect  him,'  and  indeed  this  would  give  the  foreign  min- 
ister a  power  to  dispense  with  the  prJA'ate  debts  of  the  subject  of  this 
country.' 

"  The  mischief  to  which  Lord  Mansfield  points  is  not  ideal.  As 
little  as  it  inight  have  been  expected  from  the  dignity  of  the  office, 
the  English  books  abound  with  instances  of  attempts  on  the  part  of 
foreign  ministers  to  screen  debtors  from  their  creditors  by  the  abuse  ' 
of  this  privilege,  and  some  of  those  cases  are  marked  with  an  audacity 
equalled  only  by  their  absurdity.  Thus,  in  one  cage,  an  attempt  was 
made  to  protect  a  debtor  on  the  ground  of  his  being  ostler  to  a  for- 
eign minister,  who,  it  was  proven,  never  kept  horses;  in  another,  on 
the  ground  of  the  defendant's  being  coachman  to  a  foreign  minister, 
who  kept  no  coach ;  in  a  third,  of  his  being  cook  to  one  who  kept  no 
kitchen  nor  culinary  implements ;  in  a  fourth,  of  his  being  gardner 
to  one  who  had  no  garden;  in  a  fifth,  of  llis  being  a  physician, 
although  there  was  no  proof  that  he  had  ever  prescribed  in  his  life; 
and  in  a  sixth,  on  the  ground  of  his  being  English  chaplain  to  the 
ambassador  from  Morocco,  who  was  a  Mahommedan. 

"While  the  mischief  of  extending  this  privilege  to  one  who  was 
previously  a  debtor  is  palpable,  there  is,  on  the  other  hand,  no  neces- 
sity for  it  in  relation  to  the  honest  interests  of  foreign  nations  •  for 
there  is  certainly  no  fair  necessity  that  the  person  employed  either 
as  secretary  or  domestic  by  a  foreign  minister  should  be  a  debtor. 

"  From  these  considerations,  I  am  very  clearly  of  the  opinion  that 
Mr.  Sarmiento  remains  subject  to  arrest  for  the  judgment  debt  to  the 
U.  S.  contracted  previous  to  his  appointment,  notwithstanding  such 
appointment. 
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"  Your  third  question  is  this :  '  Is  there  anj^  principle  in  the  laws  or 
usages  of  nations  by  which  the  President  would  be  warranted  in 
granting  a  pardon  to  F.  C.  Sarmiento  in  consideration  of  his  appoint- 
ment subsequent  to  the  judgment  against  him,  as  secretary  to  the 
Spanish  legation  ? ' 

"  Mr.  Sarmiento's  appointment,  in  my  opinion,  imposes  on  the 
President  no  obligation  at  all  to  discharge  from  the  previous  judg- 
ment; and  if  this  appointment  is  the 'only  consideration  for  the  dis- 
charge (as  your  question  puts  the  case)  the  President  would  not,  in 
my  opinion,  be  warranted  toward  this  nation  in  granting  the  dis- 
charge."' 

Opinion  of  Mr.  Wilt,  At.  Gen.,  to  Mr.  Adams,  Sec.  of  State,  Marcli  17,- 
ISIS,  MS.  Misc.  Let. 

In  reply  to  a  letter  from  Mr.  Adams,  of  March  2,  191S,  17  MS.  Dom, 
Let.  12S.    Cited  from  Moore,  op.  cit.,  vol.  I\.  pp.  054-655. 

THE  VOX  IGEL  t.\SE    (QrESTIOK  OF  SEIZUBB  OF  PAPEKS   OF  AN   ATTACH^  OUTSIDE  THE. 

EMBASSY). 

••  The  von  Igel  case  raises  certain  interesting  questions  of  diplo- 
matic privilege,  the  facts  publicly  reported  being  as  follows : 

"  In  April  last  Herr  Wolf  von  Igel,  former  secretary  of  Captain 
von  Papen,  was  arrested  in  his  New  York  office  and  his  papers  seized. 
These  were  said  to  contain  eiddence  of  their  owner's  complicity  in 
conspiracies  against  the  neutrality  of  the  United  States,  along  with 
the  revelation  of  others  implicated  Avith  him.  Copies  were  made  of 
some  or  all  of  these.  Against  this  action  Count  Bernstorff  protested, 
claiming  von  Igel  to  be  an  attache  of  the  German  Embassy  and  the 
papers  therefore  Embassy  documents  privileged  from  seizure. 

"  The  Department  of  State  replied  that  the  actions  complained  of 
were  committed  before  von  Igel  became  connected  Avith  the  German 
Embaasy.  As  to  the  jDapers,  von  Bernstorff  Avas  asked  to  identify 
Avhat  belonged  to  the  Embassy.  This  request  was  thought  to  be  an 
embarrassing  one,  since  copies  Avere  kept  and  responsibility  for  un- 
friendly acts  might  thus  be  held  to  be  confessed.  The  request  was 
refused. 

"Assuming  that  the  facts  are  correctly  stated,  the  questions  at  issue 
appear  to  be: 

•'  1.  Does  subsequent  connection  Avith  a  foreign  embassy  or  lega- 
tion Avipe  out  the  liability  for  acts  previously  committed? 

"  -2.  May  a  foreign  diplomatic  agent  claim  at  will  any  papers  a.=! 
belonging  to  his  Government  without  identification  and  proof? 

"  3.  In  the  case  cited  above,  if  the  papers  Avere  surrendered,  could 
copies  be  properly  kept  ? 

•'  i.  Is  there  any  law  paramount  to  the  right  of  diplomatic  im- 
munitv  ? 
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"  Taking  up  these  questions  seriatim,  we  remark  that  from  the 
moment  that  von  Igel  was  certified  to  as  a  member  of  the  German 
Embassy  staff,  liis  immunities  became  operative  and  his  papers  be- 
came inviolable.  All  this  is  a  question  of  record.  The  object  of  this 
immunity  is  to  add  to  his  serviceability,  not  to  screen  him  from  the 
<;onsequences  of  illegal  acts.  It  is  inconceivable  that  a  man  should 
be  taken  into  the  service  of  an  embassy  in  order  to  screen  him.  Prior 
•offences  must  have  been  unknown  to  the  head  of  the  embassy,  else  he 
"Would  not  have  been  appointed.  Otherwise  scandal  results.  The 
reputation  of  an  embassy  demands  that  its, members  observe  the  law. 
The  presumption,  therefore,  seems  to  me  strong,  not  only  that  prior 
offences  are  not  wiped  out  by  reason  of  a  subsequent  diplomatic  char- 
iicter,  but  also  that  the  embassy  to  which  such  an  offender  is  attached 
must  desire  to  purge  itself,  and  must  insist  upon  their  trial,  if  neces- 
sary, their  punishment. 

"  But  with  papers  it  may  be  different.  They  may  truly  relate  to 
the  work  of  the  embassy  and  be  in  no  wise  charged  with  their  cus- 
todian's earlier  doings.  It  is  therefore  just  to  allow  the  embassy  head 
to  say  what  their  character  is.  To  take  copies  of  them  negatives 
their  inviolability. 

"  Moreover,  and  here  we  come  to  our  second  query,  no  one  else  can 
determine  their  character.  No  one  else  is  in  a  position  to  know  it. 
Yo;i  have  got  to  trust  your  resident  minister  altogether,  or  not  at 
all  and  have  him  recalled.  If  he  is  plotting  against  you,  there  is 
your  right  of  self-defense,  of  course,  but  espionage  or  knowledge  of 
Ms  secrets  by  judicial  process  should  not  be  necessary  to  self-defense; 
they  are  not  consistent  with  real  immunity.  Nor  is  it  immunity  to 
surrender  papers  of  which  copies  are  kept.  It  is  not  the  substance  of 
the  papers,  but  the  laiowledge  derived  from  them  which  counts.  Eeal 
immunity  demands  that  you  shall  not  know  what  they  import.  In 
default  of  actual  precedents,  then,  I  should  incline  to  think  in  the  case 
in  point  that  von  Igel  could, properly  be  arrested  and  tried  for  of- 
iences  charged  to  have  been  committed  before  his  diplomatic  char- 
acter attached;  that  if  von  Bernstorff  claimed  von  Igel's  papers  as 
embassy  documents,  they  ought  to  have  been  held  in\'iolable  and  that 
no  copies  of  them  should  be  retained. 

"  The  right  of  a  State  to  defend  itself  has  been  alluded  to.  Here  we 
have  precedents ;  here  we  are  on  firmer  ground.  If  any  member  of 
an  embassy,  resident  in  a  State,  plots  against  it,  attempts  to  injure  its 
integrity,  its  neutrality,  its  vital  interests,  its  rights  are'  superior  to 
his  rights,  and  he  may  be  arrested  and  sent  out  of  the  country.  Even 
then,  however,  he  is  not  under  the  jurisdiction  of  his  place  of  resi- 
dence. The  right  of  self-defense  in  the  State  exists  for  protection,  not 
ior  punishment ;  that  is  left  to  his  own  government." 

T.  S.  Woolsey,  in  The  American  Jourruil  of  Internationl  Law  (1916), 
vol.  10,  pp.  592-593. 
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INSTANCES    OF    VIOLATION    OF    DIPLOMATIC    PlilVII.EGES    IX    THE    CASF,    OK    SEKVAXTS. 

"  October  30,  18-25,  Baron  Maltitz.  secretary  of  the  Russian  lega- 
tion at  'Washington,  called  at  the  Department  of  State  and  com- 
plained of  a  violation  of  his  diplomatic  privileges  by  a  constable 
of  Georgetown,  who  attempted  to  enter  his  dwelling  for  the  purpose 
of  executing  a  warrant  against  one  of  his  domestics  named  John 
Moore.  Mr.  Clay  at  once  wrote  to  the  marshal  of  the  District  of 
Columbia,  and  requested  him  to  see  the  mayor  of  Georgetown,  and 
the  constable,  if  necessary,  and  prevent  any  further  proceedings  to 
enforce  the  warrant  till  the  circumstances  of  the  case  could  be  ascer- 
tained and  the  question  determined  whether  the  case  was  '  one  falling 
within  the  ordinary  administration  of  justice  or  to  which  diplo- 
matic privileges  appertain.'  It  subsequently  transpired  that  Moore 
was  charged  with  assaulting  and  beating  another  person,  and  Baron 
Maltitz  agreed  that  he  might  surrender  himself  to  the  marshal  of 
The  District,  who  was  to  deliver  him  to  the  mayor  of  Georgetown 
to  be  dealt  with  according  to  law." 
Moore,  op.  cit..  vol.  IV.  p.  656. 

"  In  answer  to  the  question  proposed  in  your  letter  of  this  day  to 
the  Secretary,  whether  you  can  with  propriety  serve  a  writ  upon 
William  McGinty,  the  coachman  of  the  minister  from  the  Nether- 
lands, for  an  assault  and  battery  stated  to  have  been  committed  upon 
the  person  of  a  constable  of  this  city,  while  in  the  exercise  of  the 
duties  of  his  office,  antecedent  to  the  period  of  the  said  coachman's 
entering  into  the  service  in  which  he  is  now  engaged,  I  have  the 
honor  to  state,  by  the  Secretary's  directions,  that  the  writ  may  be 
served  elsewhere  than  on  the  premises  of  the  minister,  which  must 
on  no  account  be  entered  for  that  purpose,  or  at  any  time  and  place 
other  than  that  in  which  the  coachman  may  be  employed  in  the  service 
of  the  minister." 

Mr.  Brent,  chief  clerk',  to  Mr.  Ringgold,  U.  S.  marshal,  Dec.  10,  1825, 
21  MS.  Dom.  Let.  210.    Cited  from  Moore,  op.  cit.,  vol.  IV,  p.  656. 

"In  June,  1860,  Mr.  Cass  unofficially  informed  Mr.  Zegarra,  the 
Peruvian  minister,  that  the  attorney  for  the  District  of  Columbia  had 
represented  that  a  person  named  John  Smith,  alleged  to  be  a  coach- 
man in  Mr.  Zegarra's  service,  had  been  charged  with  the  offence  of 
assault  and  battery  during  the  recent  election  in  Washington.  Mr. 
Cass  added  that,  as  it  was  desirable  that  the  charge  should  be  judi- 
cially investigated,  he  would  thank  Mr.  Zegarra  to  discharge  Smith, 
for  a  time  at  least,  in  order  that  justice  might  have  its  course.  Mr. 
Zegarra  replied  that  he  had  given  orders  that  Smith  be  at  once  dis- 
missed from  his  service,  in  order  that  justice  might  be  done." 
Moore,  op.  cit..  vol.  IV,  p.  660. 

"A  servant  of  French  nationality  in  the  employ  of  the  Spanish 
ambassador  in  Berlin  was  charged  with  assaulting  another  servant, 
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who  was.  a  German.  So  long  as  the  Frenchman  remained  in  the 
ambassador's  service,  it  was  held  that  he  was  not  subject  to  German 
jurisdiction,  and  no  proceedings  were  taken  against  him.  On  his 
discharge  from  the  anibassador's  service,  however,  he  was  arrested 
and  brought  before  a  local  court,  and  the  proper  proceedings  were 
taken  for  his  punishment." 

Moore,  op.  cit.,  vol.  JV,  p.  662. 

CASES   OF   WESSELS   AND   VAN   BEKCKEL. 

"  December  18, 1787,  Mr.  Van  Berckel,  minister  of  the  Netherlands, 
complained  to  Mr.  Jay,  the  Secretary  of  Foreign  Affairs^  that  his 
privileges  as  a  diplomatic  representative  had  been  violated  by  one 
John  Wessels,  a  constable,  who  entered  his  dwelling  at  New  York 
and  endeavored  to  arrest  and  carry  away  one  of  his  domestics,  and 
who,  although  finally  obliged  to  desist,  acted  in  a  violent  manner  and 
used  abusive  and  insolent  expressions.  Mr.  Van  Berckel  complained 
of  the  action  of  the  constable  as  '  a  most  atrocious  injury '  and  '  a 
most  notorious  and  direct  violation  of  the  rights  of  nations.' 

"  Mr.  Jay  communicated  Mr.  Van  Berckel's  letter  to  Mr.  Duane, 
mayor  of  the  city  of  New  York,  with  the  statement  that  the  aggres- 
sion of  which  Mr.  Van  Berckel  complained  was  not  the  first  of  the 
kind  which  that  minister  had  experienced  during  his  residence  in  the 
United  States,  and  asked  that  proper  measures  might  be  taken  to  sat- 
isfy the  minister  and  prevent  the  like  improprieties  in  the  future. 

"  Wessels  was  subsequently  indicted  in  the  court  of  general  sessions 
of  the  peace  for  an  unlawful  attempt  to  an-est  the  domestic  in  ques- 
tion and  with  breaking  and  entering  the  dwelling  house  of  the  Dutch 
minister,  in  violation  of  the  latter's  privileges  and  '  contrary  to  the 
laws  of  nations  and  the  laws  of  the  state  aforesaid  [New  York] ,  and 
against  the  peace  of  the  people  of  the  gtate  of  New  York  and  their 
dignity.'  At  that  time  there  was  no  statute,  either  of  Congress  or  of 
New  York,  respecting  a  breach  of  the  privileges  of  ambassadors,  and 
the  indictment  was  found  under  the  common  law. 

"  Wessels,  on  being  arraigned,  pleaded  not  guilty,  but  he  subse- 
quently withdrew  this  plea  and  substituted  a  plea  of  guilty  and  in- 
voked the  mercy  of  the  court.  He  was  sentenced  to  be  imprisoned  for 
three  months." 

Dip.  Cor.  1783-1789,  111,  443-453.     Cited  from  Moore,  op.  cit.,  vol.  IV, 
pp.  652-653. 

"  On  June  25, 1792,  Mr.  Van  Berckel  again  complained  of  the  entry 
of  his  house  by  an  officer  for  the  purpose  of  serving  process  on  one 
of  his  servants.  The  Attorney-General  advised  that,  by  sees.  25  and 
26  of  the  act  of  Congress  of  1790,  the  arrest  of  the  doinestic  of  a  public 
minister  was  illegal,  although  if  the  domestic  was  an  inhabitant  of  the 
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United  States  and  had  contracted  debts  prior  to  entering  the  service 
of  the  minister  he  was  not  entitled  to  the  benefit  of  the  act  in  respect 
of  them.  The  Attorney-General  at  the  same  time  called  attention  to 
the  fact  that  no  one  could  be  proceeded  against  for  such  an  arrest 
unless  the  name  of  the  domestic  was  registered  in  the  office  of  the 
Secretary  of  State  and  transmitted  to  the  marshal  of  the  district  in 
which  Congress  sat.  The  Attorney-General  further  advised  that, 
if  the  arrest  should  be  found  to  be  lawful,  yet  the  entry  into  the  min- 
ister's house  and  executing  a  process  would  probably  sustain  a  prose- 
cution. 

Randolph,   At.    Gen.,    June   26,    1792,   1   Op.    26.     Cited   from   Moore, 
op.  cU.,  vol.  IV,  p.  653. 

"These  immunities  attach,  no  matter  whether  the  house  is  the 
property  of  the  agent's  government,  or  his  own,  or  is  merely  rented 
by  him.  If  he  occupies  a  flat,  presumably  the  common  staircase  is 
not  privileged. 

''  Ko  officer  of  the  State,  and  in  particular  no  police  officer,  tax 
collector  or  officer  of  a  court  of  law,  can  make  his  way  into  the 
house,  nor,  without  the  consent  of  the  diplomatic  agent,  discharge 
anj'  official  function  therein.  The  inviolability  of  the  house '  also 
extends  to  the  carriage  of  the  diplomatic  agent." 
Satow,  op.  cit.,  vol.  1,  p.  282. 

'■  The  immunity  of  the  agent's  dwelling  extends  also  to  those  of 
his  official  staff. 

CASE  OF  APODACA'S   SERVANT. 

"  In  December  1808,  Admiral  Apodaca,  diplomatic  representative 
of  the  Supreme  Junta  of  Seville,  had  occasion  to  complain  to  Can- 
ning that  one  of  his  Spanish  servants  had  been  arrested  by  a  con- 
stable of  the  Mary-le-bone  parish  force,  who  got  into  the  house  by 
the  kitchen  door,  while  another  waited  outside  in  the  street.  He 
had  remonstrated  with  them  for  this  violation  of  diplomatic  privi- 
lege, but  they  replied  (naturally  enough)  that  they  could  only  be 
guided  by  the  warrant.  Apodaca  sent  a  secretary  to  the  Foreign 
Office,  but  he  was  not  able  to  find  either  Canning  or  Hammond,  the 
under  secretary,  which  rendered  it  necessary  for  him  to  address  a 
Note  to  Canning.  In  the  meantime,  the  officers  of  justice  consented 
to  leave  the  servant  in  the  house,  a  neighbour  having  gone  bail  for 
him.  Apodaca  declared  that  he  had  no  objection  to  the  servant 
being  tried  and  convicted  if  he  were  guilty  (it  was  on  a  charge  of 
bastardy  that  the  arrest  had  been  attempted),  but  he  protested 
against  the  violation  of  his  diplomatic  privilege,  in  arresting  one  of 
his  servants  in  his  house  without  previous  notice.  Under  these  cir- 
cumstances, in  order  to  avoid  all  dispute  and  to  preserve  his  rights, 
he  begged  Canning  in  a  friendly  manner  to  advise  him  how  to 
proceed. 
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"The  case  was  referred  to  the  Chief  Magistrate  at  Bow  Street, 
who  reported  that  the  arrest  did  not  take  place  upon  a,ny  civil 
process,  but  on  a  charge  of  bastardy,  and  he  doubted  very  much 
whether  the  arrest  of  an  ambassador's  servant  under  such  circum- 
stances constituted  a  breach  of  an  ambassador's  privilege.  He  ad- 
mitted that  very  little  was  to  be  found  in  the  books,  except  where  the 
arrest  had  been  upon  civil  process,  and  he  quoted  Coke's  Institutes, 
fol.  153,  where  it  said:  'If  an  Ambassador  committeth  any  crime 
which  is  contra,  jus  gentium,  as  Treason,  Felony,  Adultery,  or  any 
other  crime  which  is  against  the  Law  of  Nations,  he  loseth  the  Dig- 
nity and  Privilege  of  an  Ambassador  and  may  be  punished  here  as 
any  other  private  alien,  and  need  not  be  remanded  back  to  his 
sovereign,  but  of  Curtesy.'  The  constable  who  executed  the  warrant 
had  been  questioned  and  was  found  to  be  ignorant  whether  the  magis- 
trate who  granted  the  warrant  was  acquainted  with  the  circumstance 
of  the  man  complained  against  being  an  ambassador's  servant. 

"  No  reply  from  the  Foreign  Office  to  Apodaca's  Xote  of  December 
22  has  been  found  at  the  Public  Eecord  Office,  but  in  his  report  to 
the  Spanish  Government  he  stated  that  the  servant  had  been 
released  and  that  he  had  declared  himself  satisfied. 

"It  seems  probable  that  the  magistrate's  explanation  was  com- 
municated to  him  verbally  and  that  some  sort  of  apology  was  made 
for  the  entry  into  his  house  without  permission." 
Satow,  op.  cit.,  vol.  1,  pp.  283-284. 

THE  CASE  OF  GALLATIN'S   COACHMAN    (aBKEST  IN   THE   STABLE  OF   THE  BRITISH 

embassy). 

"During  Mr.  Gallatin's  mission  at  London,  in  1827,  an  incident 
occurred  involving  a  question  of  diplomatic  privileges,  which  led  to 
an  exposition  of  the  British  views  on  the  rights  of  embassy,  His 
coachman  was  arrested  in  his  stable  on  a  charge  of  assault,  on  a  war- 
rant from  a  magistrate.  The  subject  having  been  informally  brought 
to  the  notice  of  the  Foreign  Office,  a  communication  was  addressed 
to  the  secretary  of  the  American  Legation  by  the  Under  Secretary  of 
State,  Mr.  Backhouse,  May  18, 1827,  in  which  he  informed  Mr.  Law- 
rence of  the  result  of  a  reference  made,  by  order  of  Lord  Dudley,  to 
the  law  officers  of  the  Crown.  In  it  it  is  said  that '  the  statute  of  the 
7th  Anne,  chap.  12,  has  been  considered  in  all  but  the  penal  parts  of 
it  nothing  more  than  a  declaration  of  the  law  of  nations ;  and  it  is 
held  that  neither  that  law,  nor  any  construction  that  can  properly  be 
put  upon  the  statute,  extends  to  protect  the  mere  servants  of  ambas- 
sadors from  arrest  upon  criminal  charges,  although  the  ambassador 
Iiimself ,  and  probably  those  who  may  be  named  in  his  mission  are,  by 
the  best  opinions,  though  not  by  the  uniform  practice  of  this  country. 
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exempt  from  every  sort  of  prosecution,  criminal  and  civil.  His  lord- 
ship will  take  care  that  the  magistrates  are  apprised,  through  the 
proper  channel,  of  the  disapprobation  of  His  Majesty's  Government 
of  the  mode  in  which  the  warrant  Avas  executed  in  the  present  in- 
stance, and'  are  further  informed  of  the  expectation  of  His  Majesty's 
Government  that,  whenever  the  servant  of  a  foreign  minister  is 
charged  with  a  misdemeanor,  the  magistrate  shall  take  proper  meas- 
ures for  apprising  the  minister,  either  by  personal  communication 
with  him'  or  through  the  Foreign  Office,  of  the  fact  of  a  warrant  being 
issued,  before  any  attempt  is  made  to  execute  it,  in  order  that  the 
minister's  convenience  may  be  consulted  as  to  the  time  and  manner 
in  which  such  warrant  shall  be  put  in  execution. 

"An  official  character  was  given  to  the  preceding  communication 
by  a  note  from  Earl  Dudley,  Secretary  of  State  for  Foreign  Affairs, 
June  2,  1827",  in  which  he  says  that  it  is  only  necessary  for  him  to 
'confirm  the  statement  contained  in  the  private  note  of  Mr.  Back- 
house, referred  to  by  Mr.  Gallatin,  as  to  the  law  and  practice  of  this 
country  upon  the  questions  of  privilege  arising  out  of  the  arrest  of 
Mr.  Gallatin's  coachman,  and  to  supply  an  omission  in  that  state- 
ment, with  respect  to  the  question  of  the  supposed  inviolability  of  the 
premises  occupied  by  a  foreign  minister.  He  is  not  aware  of  any 
instance,  since  the  abolition  of  sanctuary  in  England,  where  it  has 
been  held  that  the  premises  occupied  by  an  ambassador  are  entitled 
to  such  a  privilege  by  the  law  of  nations.' 

"He  adds  that  courtesy  requires  that  their  houses  should  not  be 
entered  without  permission  being  first  solicited  in  cases  where  no 
urgent  necessity  presses  for  the  immediate  capture  of  an  offender." 
Stowell  and  Munro,  Int.  Gases,  vol.  1,  pp.  7-8. 

•'  But  who  is  to  punish  dependents  of  a  foreign  minister  for  crimes, 
and  for  offences  against  the  local  laws?  May  the  minister  himself 
try,  and  punish  them  ?  Or  may  his  state  organise  a  tribunal,  in  a  for- 
eign country,  for  that  purpose,  as  was  done  by  Edward  I  in  passing 
through  France?  Or  may  the  minister  arrest  and  send  them  homt 
for  that  purpose?  Or  should  he  discharge  them  from  his  service 
and  deliver,  them  up  for  trial,  under  the  laws  of  the  state  where  he 
resides?  These  are  important  questions,  upon  Avhich  there  has  been 
some  diversity  of  opinion  and  practice.  In  1603  a  man  named  Com- 
baut,  one  of  the  retinue  of  the  Due  de  Sully,  the  French  ambassador 
in  London,  killed  an  Englishman  at  a  brothel.  Sully  tried  the 
offender  by  a  council  of  Frenchmen,  and  condemned  him  to  death, 
after  which  he  delivered  him  over  to  the  English  authorities  for  exe- 
cution. But  James  I  pardoned  the  culprit.  The  French,  however, 
contended  (and,  we  think,  correctly),  that,  although  King  James 
might  refuse  to  carry  the  sentence  into  execution,  or  might  remit  the 
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execution  in  England,  yet,  as  Combaut  was  a  Frenchman,  tried  and 
condemned  by  a  French  tribunal,  the  English  king  had  no  power  to 
grant  him  a  pardon.  The  right  of  the  French  authorities  to  try  and 
condemn  in  England  seems  not  to  have  been  questioned.  Hotman 
mentions  two  cases  of  the  exercise  of  this  power  by  ambassadors, 
but  does  not  approve  it.  One  was  that  of  the  Spanish  ambassador  at 
Venice,  who  hung  one  of  his  servants  from  the  window  of  his  own,, 
hotel.  The  other  was  that  of  a  French  ambassador  in  England, 
during  the  reign  of  Elizabeth,  who  executed  one  of  his  servants  for 
.committing  a  rape  upon  a  female  of  his  family.  In  1657,  one  of  the 
servants  of  M.  de  Thou,  the  French  ambassador  in  Holland,  at- 
tempted violence  upon  a  woman  in  La  Haye.  He -was  arrested  by  a 
patrol,  and  taken  to  the  guardhouse.  The  ambassador  demanded  his 
release,  which  was  acceded  to  immediately,  and  the  minister  himself 
inflicted  punishment  upon  the  culprit.  In  October  18&6  Sun-Yat- 
Sen,  a  Chinese,  who  was  sought  for  by  the  authorities  of  his  own 
country,  came  to  London.  There  he  was  enticed  into  the  Chinese 
Embassy,  and  detained  in  it  against  his  will.  He  managed  to  write 
a  letter,  saying  his  life  was  in  danger,  and  dropped  it  to  a  passer-by, 
who  carried  it  to  the  police.  The  latter  did  not  venture  to  enter 
the  embassy  by  force,  but  the  friends  of  the  detained  person  pre- 
sented the  matter  to  the  Foreign  Office.  Lord  Salisbury,  then  For- 
eign Secretary,  ordered  the  release  of  the  Chinaman,  by  force  if 
necessary.  This  he  did,  not  by  virtue  of  any  municipal  or  inter- 
national law,  or  by  virtue  of  any  treaty,  but  as  a  supreme  act  of  state 
demanded  by  the  emergency. 

The  Eoman  ambassadors  punished  thpir  own  dependents,  because 
they  were  slaves.  The  earlier  writers  on  international  law  conceded 
the  same  right  to  modern  ambassadors,  oyer  the  members  of  their  own 
family  and  their  servants,  at  least  to  the  extent  of  irons,  imprison- 
ment, and  any  corporal  punishment,  short  of  taking  life.  Some  even 
contended  for  their  right  to  punish  with  death,  where  that  penalty 
would  be  imposed  by  the  laws  of  the  minister's  own  state.  But  more 
recent  publicists  are  of  opinion  that  the  minister  can  not  himself  try 
or  punish  criminal  offenses,  and  that  his  own  government  can  not  be 
permitted  to  organize  a  tribunal  for  that  purpose  in  a  foreign  state. 
The  minister's  house  and  suite  are,  for  the  necessary  purposes  of  his 
mission,  to  be  regarded  as  without  the  territory  of  the  state,  but 
judicial  proceedings,  and  the  local  punishment  of  crime,  are  not  in 
these  modern  days  the  necessary  appendages  of  diplomacy.  But  may 
not  the  minister  arrest  any  member  of  his  suite,  and  send  him  home 
for  trial  and  punishment;  and  if  so,  does  this  power  include  the 
sending  away  subjects  of  the  state  in  which  the  minister  resides? 
Where  citizens  of  the  state  enter  the  service  of  a  foreign  minister, 
:they  are  to  be  regarded  as  emigrants  from  their  ownj  and  as  domiciled 
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in  a  foreign  country,  and  consequently  as  beyond  the  jurisdiction  and  ' 
protection  of  their  own  government.  With  .respect  to  the  general 
right  to  arrest  and  send  home,  there  seems  to  be  no  objection,  if  no 
public  violence  be  used.  But  the  minister  may  have  no  force  of  his 
own  for  this  purpose,  nor  can  he  require  the  foreign  State  to  assist 
him.  Moreover,  if  the  criminal  is  sent  to  another  country  for  trial, 
much  difcculty  would  generally  result  in  procuring  the  attendance 
of  witnesses,  and  in  proving  the  offense  or  crime,  even  where' juris- 
diction could  be  taken  of  the  case  of  crime  committed  within  another 
state.  It,  therefore,  seems  to  be  the  preferable  mode,  as  a  general 
rule,  where  a  servant,  attache,  or  minister  violates  the  laws  of  the 
state  in  which  he  resides,  for  his  government  to  deliver  him  for  trial 
and  punishment  by  the  laws  which  he  has  violated.  There  are,  of 
course,  exceptional  cases,  where  a  minister 'would  be  justified  in  re- 
fusing to  make  a  surrender,  and  in  demanding  any  such  person  from 
the  local  authorities,  but  it  can  not  be  too  'strongly  insisted  that  a 
minister  is  responsible  for  the  conduct  of  his  dependents,  and  if  he 
neglect  to  provide  for  their  punishment  under  the  laws  of  his  own 
country,  or  to  dismiss  them  from  his  service,  and  deliver  them  up  to 
the  local  tribunals,  he  is  necessarily  regarded  as  either  the  instigator 
or  defender  of  the  offenses  or  crimes  which  they  commit.  Such  a 
course  of  conduct,  on  his  part,  might  constitute  a  sufficient  cause  for 
his  dismissal.  It  was  on  this  ground  that  the  President  of  the  United 
States,  in  1856,  revoked  the  exequatur  of  the  British  consul  at  New 
York.  It  was  not  alleged  that  the  consul  had  himself  been  guilty  of 
engaging  in  the  enlistment  of  British  troops  within  the  limits  of  the 
United  States,  but  that  the  offense  had  been  committed  by  his  secre- 
tary, with  his  knowledge,  and  even  in  his  presence,  and  that  he  had 
neither  punished  nor  dismissed  his  subordinate,  nor  had  he  even  dis- 
avowed the  acts  of  that  subordinate.  But,  as  already  stated,  the  secre- 
tary of  legation,  and  other  functionaries  of  embassy,  are  sometimes,  in 
a  measure,-  independent  of  the  minister,  and  have  the  right  of  in- 
violability due  to  representatives  of  their  own  state.  In  such  cases, 
the  minister  can  neither  dismiss  them  from  the  legation,  nor  can  he 
divest  them  of  their  diplomatic  immunity,  so  as  to  render  them  jus- 
tifiable by  the  local  tribunals.  The  government  against  which  the 
offense  is  committed  must,  therefore,  seek  its  redress  from  the  State 
b]'  which  such  diplomatic  agents  are  appointed,  and  which  is  to  be 
held  responsible  for  their  good  conduct." 
Halleck,  op.  cit.,  vol.  1,  pp.  376-379. 

"  The  privileges  of  public  ministers  and  their  retinue  depend  upon 
the  law  of  nations;  which  is  part  of  the  common  la^y  of  England. 
And  the  act  of  Parliament  of  7  Ann.  c.  12  did  not  intend  to  alter, 
nor  .can  alter,  the  law  of  nations.    His  lordship  recited  the  history 
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of  that  act  and  the  occasion  of  it,  and  referred  to  the  annals  of  that 
time.  He  said  there  is  not  one  of  the  provisions  in  that  act  which  is 
not  warranted  by  the  laAv  of  nations.     .     .     . 

"  The  law  of  nations,  though  it  is  liberal,  yet  does  not  give  pro- 
tections to  screen  persons  who  are  not  iona  -fide  servants  to  public 
ministers,  but  only  make  use  of  that  pretence  in  order  to  prevent 
their  being  liable  to  pay  their  just  debts. 

"  The  law  of  nations  does  not  take  in  consuls,  or  agents  of  com- 
merce; though  received  as  such  by  the  courts  to  which  they  are 
employed.  This  was  determined  in  Barbwifs  Case  in  Cane,  which 
was  solemnly  argued  before  and  determined  by  Lord  Talbot  on  con- 
sidering and  well  weighing  Barbeyrac,  Bynkershoek,  Grotius,  Wicque- 
fort,  and  all  the  foreign  authorities  (for  there  is  little  said  by  our 
own  writers  on  this  subject).  In  that  case  several  curious  questions 
were  debated. 

"  If  I  did  not  think  there  was  enough  in  the  present  case,  already 
appearing  to  the  court,  to  enable  us  to  form  an  opinion,  I  should  desire 
to  know  in  what  manner  this  minister  was  accredited.  Certainly 
he  is  not  an  ambassador,  which  is  the  first  rank.  Envoy,  indeed,  is 
a  second  class ;  but  he  is  not  shown  to  be  even  an  envoy.  He  is  called 
'minister,'  'tis  true,  but  minister  (alone)  is  an  equivocal  term. 

"  I  find  this  is  not  an  application  by  the  attorney  general  by  the 
direction  and  at  the  expense  of  the  Crown.  That,  indeed,  would  have 
shown  that  the  Crown  thought  this  person  entitled  to  the  character 
of  a  public  minister.  It  now  remains  uncertain  what  his  proper 
character  is. 

"  But  supposing  him  to  be  a  minister  of  such  a  kind  as  entitles  him 
to  privilege ;'  yet  I  think  this  is  not  a  case  of  privilege  by  the  law  of 
nations,  for  the  defendant  does  not  appear  to  have  been  in  the  service 
of  the  minister  at  the  time  of  the  arrest. 

"A  public  minister  shall  hot  take  a  man  from  the  custody  of  the 
law,  though  the  process  of  the  law  shall  not  take  his  menial  servant 
out  of  his  service. 

"  Here  it  is  not  sworn  when  the  defendant  came  into  the  service. 

.Vnd  upon  the  manner  of  swearing  here  used,  the  court  must  take  it 

'  that  he  was  not  in  the  minister's  service  at  the  time  of  the  arrest.'  " 

Lord  Mansfield  in  Heathfield  r.  Oliilton,  Court  of  Queen's  Bench,  1767, 
4  Burroir,  2015,  and  Scott,  f'n.scs-,  190-191. 

CASES  or  COLORABLE   SERVICE — PAKKIXSOX   V.   PATTEK. 

"  The  evidence  that  Senhor  Pinto  de  Basto  is  an  attache  to  the 
Portuguese  legation  is  slight,  but  I  think  there  is  evidence  of  the 
fact.  It  seems  that  he  is  known  at  the  embassy  as  an  attache,  and  is 
there  spoken  to  and  spoken  of  as  an  attache,  and  treated  as  an  attache. 
It  seems  that  there  is  no  salary  attached  to  the  post,  but  that  the 
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government  of  his  country  can  exact  from  him  certain  small  services ; 
and  that  he  has  in  fact  been  employed  by  the  minister  occasionally 
to  write  letters  and  to  take  messages,  and  to  help  in  the  translation 
of  documents  connected  with  the  diplomatic  work  of  the  embassy, 
and  that  he  goes  often  to  the  embassy  and  places  himself  at  the 
disposal  of  the  ambassador.  .  .  . 

"An  attache  is  a  well-known  term  in  the  diplomatic  service.  He 
forms  part  of  the  regular  suite  of  an  ambassador.  He  is  classed  by 
Calvo,  the  author  of  an  elaborate  French  work  on  international  law, 
published  in  1880,  and  written  with  admirable  clearness  and  with  a 
copiousness  of  historical  illustration  which  makes  his  treatise  most 
interesting  as  well  as  instructive,  along  with  '  Conseillers  et  Secre- 
taires,' and  he  gives  a  common  description  of  the  functions  of  all 
three  classes  of  officers  as  consisting  in  supporting  the  minister  in. 
all  things,  in  preparing  and  forwardmg  official  despatches,  in  carry- 
ing out  communications  by  word  of  mouth  with  the  public  adminis- 
trative authorities  of  the  country  to  which  the  minister  is  accreditedy 
in  classifying  and  keeping  charge  of  the  archives  of  the  mission,  in- 
ciphering  and  deciphering  despatches,  in  making  minutes  of  the 
letters  which  the  minister  may  have  to  write,  and  similar  services ; 
and  he  treats  the  attache  as  undoubtedly  entitled  to  all  the  im- 
mimities  accorded  to  the  suite  of  an  ambassador:  Calvo,  Interna- 
tional Law,  vol.  1,  p.  486. 

"  One  of  these  immunities,  insisted  upon  by  all  writers  on  inter- 
national law  with  whose  works  I  have  any  acquaintance,  as  beyond 
question,  is  the  complete  exemption  from  the  jurisdiction  of  the 
courts  of  the  country  to  which  the  minister  is  accredited.  They  are 
all,  so  far  as  I  have  been  able  to  ascertain,  equally  clear  in  the  opinion 
that  the  exemption  extends  to  the  family  and  suite  of  the  ambas- 
sador. 'This  immunitj^'  says  Wheaton,  'extends  not  only  to  the 
person  of  the  minister  but  to  his  family  and  suite,  secretaries  of 
legation  and  other  secretaries,  his  servants,  movable  effects,  and  the 
house  in  which  he  resides':  International  Law,  Ed.  1863,  p.  394. 
Again, '  the  wife  and  family,  servants,  and  suite  of  the  minister  par- 
ticipate in  the  inviolability  attached  to  his  public  character':  IMd, 
397.  For  these  propositions  he  quotes  Grotius,  Bynkershoek,  Vattel, 
and  Martens,  and  he  treats  these  privileges  as  essential  to  the  dignity 
of  his  sovereign  and  to  the  duties  he  is  bound  to  perform.  Martens 
says,  'The  exemption  from  civil  jurisdiction,  contentious  and  vol- 
untary alike,  is  general,  and  belongs  to  ministers  throughout  th^j 
whole  extent  of  the  country  in  which  they  reside.  They  enjoy  it  for 
themselves,  for  their  suite,  and  for  their  effects,  in  as  far,  be  it  always 
understood,  as  they  do  not  travel  out  of  their  diploipatic  character ' : 
Guide  Diplomatique,  Vol.  I,  p.  81.  To  the  same  effect  is  the  state- 
ment by  Calvo :  '  The  staff  of  the  mission,  the  wife  and  family  of 
92438—19 11 
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the  diplomatic  agent,  participate  in  these  prerogatives,'  and  amongst 
the  prerogatives  there  enumerated  is  that  'he  is  exempt  from  the 
local  jurisdiction  of  the  country  into  which  he  is  sent;  no  legal  proc- 
ess can  be  brought  against  him  before  the  tribunals  of  the  place  of 
his  residence':  Vol.  I,  p.  381.  'The  person  who  enjoys  exterri- 
toriality,' says  the  German  Bluntschli,  '  can  not  be  subjected  to  any 
impost':  International  Law  Codified,  art.  138.  'The  family,  the 
staff,  the  suite,  and  the  servants  of  him  who  has  the  right  of  exterri- 
toriality,' says  the  same  writer,  '  enjoy  the  same  immunity  as  him- 
self. His  suite  have  the  right  but  indirectly  and  on  account  of  him 
to  whom  they  are  attached ' :  Art.  145.  '  Such  persons  are  exempt 
from  jurisdiction':  Art.  147.  'The  immunity  of  the  person  ex- 
empted extends  to  the  members  of  his  suite ' :  Heffter,  International 
Law  of  Europe,  sec.  42,  VI.  These  are  amongst  the  most  recent 
French  and  German  authorities  upon  the  subject,  and  are  for  the 
most  part  subsequent  to  those  cited  in  the  elaborate  arguments  in 
Taylor  v.  Best,  14  C.  B.  487,  and  Magdalena  Steam  Na'Vigation  Co.  v. 
Martin,  2  E.  &  E.  94;  and,  so  far  as  I  have  been  able  to  ascertain^ 
no  writer  on  international  law  appears  to  entertain  any  doubt  upon 
this  point. 

"  It  was  urged  for  the  defendant  that  there  are  English  authorities 
conflicting  with  these  propositions.  I  do  not  think  it  is  so,  if  they  are 
carefully  considered.  It  was  said  that  in  Fisher  v.  Begrez,  1  O.  &  M., 
117,  it  was  held  that  the  goods  of  a  chorister  to  the  Bavarian  embassy 
were  not  privileged  from  execution  under  a  f,.  fa.;  but  in  that  case 
the  sheriff  had  not  executed  the  fi.  fa.,  nor  was  the  protection  of  the 
court  claimed  by  the  ambassador  or  his  servant.  The  sheriff  claimed 
to  be  exempt  from  the  duty  of  levying.  The  defendant  had  allowed 
himself  to  be  sued  and  the  action  to  proceed  to  judgment  and  execution 
without  claiming  the  privilege,  and  the  sheriff  applied  to^the  court 
upon  affidavits  which  were  quite  insufficient  to  show,  and  failed  to 
satisfy  the  court,  that  there  was  any  foundation  for  the  allegation 
that  the  defendant  was  then  in  the  service  of  the  Bavarian  minister. 

"  In  Novello  v.  Toogood,  IB.  &  C,  554,  it  was  held  that  the  goods 
of  a  chorister  in  the  service  of  the  Portuguese  ambassador  were  not 
privileged  from  distress  for  poor  rates.  But  in  that  case  the  servant 
was  carrying  on  the  business  of  a  lodging-house  keeper  in  the  house 
in  question.  Most  writers  on  international  law  say  that  with  regard 
to  an  ambassador  eten,  although  he  does  not  lose  his  privileges  as  an 
ambassador  by  engaging  in  trade  in  the  country  to  which  he  is  ac- 
<;redited,  yet  the  immunity  of  his  goods  does  not  extend  to  protect  his 
stock  in  trade.  The  ratio  decidendi  in  Novello  v.  Toogood,  supra,  is 
that  the  plaintiff  Novello,  who  claimed  exemption  from  poor  rate  was 
carrying  on  the  business  of  a  lodging-house  keeper  in  the  house  in 
quiestion. 
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"An  exception  from  the  privilege  of  being  exempt  from  jurisdiction 
it,  by  the  statute  of  7  Ann.,  c.  12,  sec.  5,  specifically  applied  to  the 
case  of  an  ambassador's  servant  carrying  on  a  trade ;  and  in  Novello 
V.  Toogood,  supra,  Abbott,  C.  J.,  so  far  from  hinting  a  doubt  as  to 
the  general  principle  that  the  immunity  from  process  extends  to  the 
servant  of  the  ambassador,  observes,  '  I  do  not  say  that  he  may  not 
have  a  house  fit  and  convenient  for  his  situation  as  the  servant  of  an 
ambassador,  nor  that  the  furniture  in  such  a  house  will  not  be  privi- 
leged.' It  may  be  added  that  Novello  was  a  British-born  subject,  and 
that  most  writers  on  international  law  are  of  opinion  that  a  subject 
of  the  country  in  which  the  ambassador  is  resident  remains  subject  to 
the  law  of  his  country,  and  that  in  respect  pf  him  the  immunity  which 
would  be  afforded  to  a  foreigner  can  not  be  claimed.  Porti$r  v.  Grosa, 
1  Wm.  Bl.,  48,  was  cited,  but  in  that  case  the  court  was  convinced  that 
the  alleged  service  was  a  sham. 

"Eeliance  was  placed  on  Taylor  v.  Best,  14  C.  B.  487,  490.  But 
the  substance  of  the  decision  in  that  case  was  that,  where  the  ambas- 
sador had  voluntarily  appeared  as  one  of  several  defendants,  and 
defended  the  action  up  to  judgment,  he  had  waived  his  privilege, - 
and  it  was  too  late  for  him  to  apply  to  have  all  further  proceedings 
stayed  or  to  have  his  own  name  struck  out  of  the  record.  It  is  true 
that  Maule,  J.,  expressed  doubts  as  to  whether  an  ambassador  in 
England  could  claim  a  complete  immunity  from  all  English  process. 
But  that  doubt  was  removed  and  pronounced  to  be  iU-founded  in 
the  considered  and  elaborate  judgment  of  the  court  of  Queen's  Bench 
in  Magdalena  Steam  Navigation  Co.  v.  Martin,  2  E.  &  E.  94,  in  which 
it  was  held  that  the  minister  of  a  foreign  country  can  not  be  sued 
against  his  will  in  this  country,  although  the  action  may  arise  out 
of  commercial  transactions  carried  on  by  him  here.  There  is,  there- 
fore, nothing  in  the  current  of  English  authorities  to  contravene  the 
doctrine  of  exemption  from  process — a  part  of  the  privileges  which 
constitute  the  '  exterritoriality  '  of  foreign  jurists — as  laid  down  by 
the  writers  on  international  law ;  and  there  is  nothing  in  the  circum- 
stances of  this  case  to  prevent  its  application  to  Senhor  de  Basto. 
He  is  not  carrying  on  trade  nor  letting  lodgings;  and  the  house  in 
question  is  simply  the  private  residence  of  himself  and  his  family; 
and  I  am  of  opinion  that  he  was  not  liable  to  pay  the  rates  assessed 
upon  him  in  respect  of  his  occupation. 

"  It  follows  that  under  s.  190  of  the  local  act  the  plaintiff,  as  the 
landlord  of  his  house,  was  liable  to  pay  them,  and,  having  paid  them, 
it  is  clear  that,  under  the  covenant  sued  upon,  the  defendant  is 
bound  to  recoup  him.  The  judgment  of  the  county  court  judge  was 
right,  therefore,  and  the  appeal  must  be  dismissed  with  costs." 
Scott,  Cases,  pp.  192-96,  J.  Willis  in  Parkinson  v.  Potter. 
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OTHEK  CASES. 


"  In  Macartney  v.  Garbutt,  1890,  24  Q.  B.  D.  368,  it  was  held  that 
this  immunity  extended  to  a  diplomatic  agent,  although  a  subject  of 
the  receiving  county,  unless  the  immunity  were  specifically  limited 
before  receiving  such  agent. 

"  Where,  however,  a  British  subject  in  debt  was  appointed  hon- 
orary attache  of  the  Persian  embassy  for  the  purpose  of  escaping 
bankruptcy,  diplomatic  immunity  from  suit  was  disallowed.  (In  Re 
Cloete,  1891,  65  L.  T.  102,  7  Times  R,  565.) 

"  In  other  words,  for  the  immunity  to  attach,  the  claimant  must 
be  actually  and  hona  fide  in  the  diplomatic  service,  either  as  agent  or 
servant ;  if  the  claim  be  colorable  merely,  it  will  be  rejected.  On  this 
point  the  authorities  are  numerous  and  unanimous :  Lochwood  v.  Dr^ 
Goysgame,  1765,  3  Burr.,  1676;  Fisher  v.  Begrez,  1832,  1  C.  &  M., 
117 ;  same  case,  2  C.  &  M.,  240,  and  cases  cited  in  argument  of  case  as. 
reported  in  1  C.  &  M.  While  the  diplomatic  agent  may  waive  im- 
munity of  his  servant,  he  can  not  in  the  United  States  waive  his  own 
immunity,  as  this  is  the  privilege  of  his  state,  not  a  personal  privilege. 
(U.  S.  V.  Bermer,  1830,  Bald.,  234.) 

"In  Gniteau's  Trial  (1881),  1  Wharton's  Digest,  669,  Senor 
Camacho,  minister  from  Venezuela,  who  was  present  at  President 
Garfield's  assassination,  was  called  as  a  witness  for  the  prosecution. 

"  Before  he  was  sworn  the  following  statement  was  made  by  the 
district  attorney: 

" '  If  your  honor  please,  before  the  gentleman  is  sworn,  I  desire  to 
state,  or  rather  1  think  it  due  to  the  witness  to  state,  that  he  is  the 
minister  from  Venezuela  to  this  government,  and  entitled  under 
the  law  governing  diplomatic  relations  to  be  relieved  from  service 
by  subpoena  or  sworn  as  a  witness  in  any  case. 

"'Under  the  instructions  of  his  government,  owing  to  the  friend- 
ship of  that  government  for  the  United  States,  and  the  great  respect 
for  the  memory  of  the  man  who  was  assassinated,  they  have  in- 
structed him  to  waive  his  rights  and  appear  as  a  witness  in  the  case, 
the  same  as  any  witness  who  is  a  citizen  of  this  country.' " 

RespuUica  v.  De  Longchamps,  1  Dallas,  110  (1784). — ^The  de- 
fendant threatened  to  assault  the  Secretary  of  the  French  Legation, 
the  threats  being  made  in  the  house  of  the  French  minister.  The 
defendant  was  fined  $500  and  imprisoned  two  years. 

"  United  States  v.  Liddle,  2  Wash.  Circ.  Ct.  205  (1808).— Indict- 
ment for  assault  and  battery  on  a  member  of  the  Spanish  Legation. 
The  law  is  the  same  whether  the  attacked  is  a  private  party  or  an 
ambassador,  viz,  if  the  ambassador  was  the  prior  assaulting  party, 
the  defendant  is  excused  for  his  subsequent  assault. 
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"  The  law  of  nations  identifies  the  property  of  the  foreign  minister, 
attached  to  his  person  or  in  his  use,  with  his  person.  To  insult  them 
is  an  attack  on  the  minister,  and  his  sovereign;  but  to  constitute  an 
offense  against  a  foreign  minister,  the  defendant  must  have  known 
that  the  house  attacked  was  the  domicile  of  a  minister,  for  otherwise 
it  is  only  an  offense  against  the  municipal  law  of  the  State.  U.  8.  v. 
Hand;  1810,  2  Wash.  C.  C.  435. 

"  United  States  v.  Ortega,  i  Wash.  Circ.  Ct.  531  (1825).— Indict- 
ment for  assault  on  the  Spanish  Charge  d'Affaires.  Cites  Liddle's 
«ase  and  affirms  it:  'A  foreign  minister,  by  committing  the  first  as- 
sault, so  far  loses  his  privilege,  that  he  can  not  complain  of  an  in- 
fraction of  the  law  of  nations ;  if,  in  his  turn,  he  should  be  assaulted 
by  thei  party  aggrieved.' " 

Scott's  Note  in  Gases,  pp.  196-197. 

"  There  is  a  considerable  diversity  both  in  the  doctrine  and  practice 
respecting  immunities  of  domestics  or  nonofficial  members  of  the 
diplomatic  suite.  The  Italian  school  of  publicists  deny  immunity 
from  all  criminal  as  well  as  civil  jurisdiction.  Others  mak&  a  dis- 
tinction between  these  two  kinds  of  jurisdiction.  Some  authorities 
distinguish  between  offenses  committed  outside  and  inside  the  em- 
bassy ;  others  between  nationals  and  foreigners. 

"Anglo-American  law  and  practice,  which  grant  immunity  from 
suit  to  domestics  of  public  ministers,  seem  more  liberal  than  necessary, 
for  the  modern  tendency  is  to  restrict  the  diplomatic  privileges  and 
immunities  of  mere  servants  or  non-official  members  of  the  legation, 
and  this  tendency  is  in  the  right  direction.  These  extensive  im- 
munities are  no  longer  necessary  (if,  indeed,  they  ever  were)  to  the 
freedom  of  the  diplomatic  agent.  At  any  rate,  there  appears  to  be  no 
good  reason  why  domestics  should  enjoy  immunity  from  civil 
jurisdiction." 

Hershey,  op.  cit.,  Note,  p.  294. 

"  The  servant  need  not  lie  in  the  house,  although  he  must  do  some 
service  there.  He  must  be  a  real,  not  a  nominal  servant.  Many  cases 
arose  upon  claims  of  privilege  by  persons  as  servants  of  the  Count 
Haslang,  the  Bavarian  Ambassador,  of  whom  it  was  said  that, 
although  a  minister  of  a  very  humble  rank,  he  had  more  domestics 
registered  than  the  ambassadors  of  the  most  potent  Powers  in 
Europe. 

"In  the  case  of  Masters  v.  MarAy,  application  was  made  to  the 
Court  for  the  discharge  of  the  defendant,  as  being  the  ambassador's 
messenger,  and  it  was  sworn  that  he  sometmnes  executed  service  as 
such.  The  defendant  was  a  land- waiter  at  the  Custom  House,  and  the 
Court  were  of  opinion  that  he  could  never  be  deemed  a  honor-fide 
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domestic.  In  Triquet  v.  Bath,  the  privilege  was  allowed  to  the  de- 
fendant, as  English  secretary  of  the  ambassador,  the  defendant's  affi- 
davits being  so  framed  that  everything  was  sworn  that  in  absolute 
strictness  could  be  required,  to  bring  him  within  the  description  of  a 
domestic  servant ;  and  the  Court  held  that  it  was  sufficient  if  an  actual 
&ona-;?(?e  service  were  proved;  and  that  if  such  a  service  were  proved, 
they  must  not  upon  bare  suspicion,  suppose  it  to  have  been  merely  col- 
ourable and  collusive. 

"  In  Lockwood  v.  Coysgame,  the  claim  of  privilege  was  disallowed 
to  the  defendant  as  the  ambassador's  physician,  as  not  being  a  case 
of  hona-fide  service ;  and  the  Court  said,  it  would  be  of  very  bad  con- 
sequence if  protections  shoiald  be  set  up  for  sale,  or  made  use  of  merely 
for  the  sake  of  screening  people  fromtheir  just  debts.  In  DaiAmg  v. 
Atliins  the  privilege  was  disallowed  to  the  ambassador's  English  sec- 
retary, he  being  purser  of  man-of-war,  which  was  held  to  be  an  office 
incompatible  with  the  situation  of  secretary  to  the  ambassador.  In 
this  case  it  was  observed,  that  the  ambassador's  secretary  is  privi- 
leged, the  statute  being  only  explanatory  of  the  Law  of  Nations,  and 
the  words  'domestic'  and  'domestic  servant'  are  only  by  way  of 
example.  '  The  statute  only  requires  the  names  of  the  persons  privi- 
leged to  be  registered,  for  the  purpose  of  proceeding  against  the  par- 
ties criminally,  for  a  violation  of  the  Act,  and  not  for  the  purpose  of 
exemption  from  arrest.'  '  , 

"  In  a  later  case  it  was  decided  that  though  a  foreign  minister  does 
not  lose  his  privilege  of  exemption  of  suit  by  trading  in  this  country, 
his  domestic  servants  do,  under  the  limitation  contained  in  the  statute 
on  which  we  have  been  commenting." 

Phillimore,  op.  cit.,  vol.  II,  228-230. 

COTJEIEKS   AND   MESSENGEES. 

"  Persons  carrying  official  despatches  to  or  from  diplomatic  agents 
have  the  same  rights  of  inviolability  and  innocent  passage  that 
belong  to  the  diplomatic  agent  himself,  provided  that  their  official 
character  be  properly  authenticated.  It  is  usual  to  provide  this 
authentication  in  the  form  of  special  passports,  stating  in  precise 
terms  the  errand  upon  which  they  are  engaged." 
Hall,    op.   cit.,   p.    325. 

"The  practice  of  nations  has  also  extended  the  inviolability  of 
public  ministers  to  the  messengers  and  couriers,  sent  with  despatches 
to  or  from  the  legations  established  in  different  countries.  They  are 
exempt  from  every  species  of  visitation  and  search,  in  passing 
through  the  territorites  of  those  powers  with  whom  their  own  Govern- 
ment is  in  amity.     For  the  purpose  of  giving  effect  to  this  exemption, 
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they  must  be  provided  with  passports  from  their  own  Government, 
attesting  their  official  character;  and,  in  the  case  of  despatches  sent 
by  sea,  the  vessel  or  aviso  must  also  be  provided  with  a  commission  or 
pass.  In  time  of  war,  a  special  arrangement,  by  means  of  a  cartel  or 
flag  of  truce,  furnished  with  passports,  not  only  from  their  own 
Government,  but  from  its  enemy,  is  necessary,  for  the  purpose  of 
securing  these  despatch  vessels  from  interruption,  as  between  the 
belligerent  powers.  But  an  ambassador,  or  other  public  minister, 
resident  in  a  neutral  country  for  the  purpose  of  preserving  the  rela- 
tions of  peace  and  amity  between  the  neutral  State  and  his  own  Gov- 
ernment, has  a  right  freely  to  send  his  despatches  in  a  neutral 
vessel,  which  can  not  lawfully  be  inteiTupted  by  the  cruisers  of  a 
power  at  war  with  his  own  country." 
Wheaton,  Int.  Law,  p.  320. 

THE  CASE   OF   COLONEL   FAREAND. 

"  The  question  which  arose  between  General  Hovey  and  the  min- 
ister for  foreign  affairs  of  Peru,  relative  to  the  right  of  that  govern- 
ment to  obstruct  the  departure  of  Colonel  Farrand,  who  had  been 
appointed  a  bearer  of  dispatches  by  the  general,  seems  to  be  of  too 
much  general  importance  to  be  left  unnoticed  by  this  Department.  It 
is  of  no  moment  in  the  particular  case,  as  the  Peruvian  government 
ultimately  connived  at  Colonel  ,Farrand's  departure. 

"The  occasion  for  the  colonel's  employment  in  the  character  ad- 
verted to  was  the  conclusion  of  two  treaties  between  the  United  States 
and  Peru,  which  were  signed  on  the  6th  and  12th  of  last  month.  Gen- 
-'ral  Hovey's  instructions  recognized  his  right  to  make  such  an  ap- 
pointment in  such  a  contingency.  The  appointment  was  made 
accordingly  on  the  12th  of  September,  and  Colonel  Farrand's  pass- 
port in  his  official  character  issued  to  him  qn  that  day  without  any 
information  to  General  Hovey  that  any  branch  of  the  Peruvian  gov- 
ernment or  any  person  objected  to  the  colonel's  discharging  the  duties 
of  his  trust.  It  seems,  however,  that  subsequently,  but  before  the 
colonel  could  start  on  his  errand,  a  person  claiming  to  be  a  creditor  of 
his  sued  out  judicial  process  forbidding  him  ±o  leave  Peru.  Gen. 
Hovey  promptly  complained  of  this  proceeding  as  contrary  to  inter- 
national law  relative  to  the  immunities  of  couriers,  as  set  forth  in 
'Wheaton's  treaties  on  that  subject.  The  minister,  in  his  reply,  while 
acknowledging  the  authority  of  Wheaton,  endeavors  to  restrict  the 
privilege  of  couriers  as  there  declared  to  those  appointed  by  a  gov- 
ernment to  its  legations  abroad,  and  enlarges  upon  the  inconveniences 
which  the  more  extensive  enjoyment  of  such  immunities  would  lead 
to.  It  is  true  that  no  abuse  of  the  privilege  in  this  case  is  alleged,  but 
its  existence  is  impliedly,  at  least,  denied.    This  denial,  however,  has 
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no  support  from  Wheaton,  or  from  any  other  writer  on  that  branch  of 
public  law.  If  the  Peruvian  minister  supposed  that  he  had  any  rea- 
son to  hesitate  in  acknowledging  the  unqualified  character  of  the  rule 
laid  down  by  Wheaton,  the  plain  and  unequivocal  terms  in  which 
Calvo  speaks  upon  this  point  may  be  enough  to  remove  any  such  hesi- 
tation. The  work  of  this  author  on  international  law  was  published 
in  Spanish  at  Paris',  in  1868.  It  is  remarkable  as  embracing  every- 
thing illustrative  of  the  subject  up  to  the  time  of  its  publication,  and 
its  clearness  and  precision  are  at  least  equal  to-its  fullness.  At  para- 
graph 240,  on  page  350  of  the  first  volume,  may  be  found  the  words  of. 
-which  the  following  is  a  translation : 

'"The  inviolability  which  public  ministers  enjoy  has  also  been 
extended  to  the  messengers  and  couriers  of  the  embassies  and  to  those 
who  proceed  to  them  with  official  dispatches,  and  as  a  general  rule 
to  all  who  discharge,  as  cases  may  arise,  any  commission  for  those 
•embassies.' 

"  This,  it  seems,  should  be  conclusive  of  the  question.  If  General 
Hovey  had  been  aware  that  Colonel  Farrand  was  justly  liable  to  ar- 
xest,  and  had  willfully  appointed  him  a  bearer  of  dispatches  to 
.screen  him  therefrom,  this  would  have  been  sufficient  cause  of  com- 
plaint on  the  part  of  the  Peruvian  government,  and  perhaps  of  cen- 
sure of  its  minister  by  this  government.  Even  this  knowledge  on  the 
part  of  the  general,  however,  would  not,  it  is  conceived,  have  im- 
paired the  immunity  of  his  courier  under  the  public  law.  If  alleged 
delinquencies  or  pretended  claims  are  trumped  up  against  persons  ap- 
pointed or  about  to  be  appointed  couriers  in  foreign  countries  to 
prevent  them  from  starting,  the  immunity  guaranteed  to  them  by 
jjublic  law  may  at  any  time  be  annihilated  by  an  envious  or  malicious 
person.  This  is  a  result  to  be  deploresd  and  guarded  against  by  all 
governments,  by  the  government  of  Peru  as  well  as  by  the  govern- 
ment of  the  United  States." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Brent,  Oct.  19,  1870,  For.  Rel.    1870-519. 
Cited  from  Moore,  op.  cit.,  vol.  IV.  pp.  714-716. 

"  The  publicists,  whose  writings  are  within  reach  of  this  Depart- 
ment, mention  no  such  qualification  pi  the  right  of  employing  a 
courier  [viz.,  that  the  immunities  of  a  courier  from  a  legation  do  not 
attach  to  a  person  appointed  in  the  country  where  the  legation  is 
situated].  That  right  is  regarded  by  them  as  unlimited,  or  as  only 
subject  to  the  discretion  of  the  legation  in  the  choice  of  a  person  for 
the  discharge  of  the  trust.  It  is  a  general  principle  conferred  by 
public  law,  which,  in  the  interest  of  all  nations,  ought  not  to  be  re- 
•stricted  by  municipal  law,  but,  if  necessary  or  advisable,  should  be 
confirmed  and  facilitated  by  the  latter.  It  is  true  that  in  some  coun- 
tries municipal  enactments  are  necessary  to  secure  to  the  members  of 
foreign  legations  those  immunities  under  the  law  of  nations  to  which 
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they  are  entitled.  This  government  became  sensible  of  this  early  in 
its  career,  for  so  long  ago  as  the  30th  of  April,  1790,  Congress  de- 
clared void  any  process  sued  out  of  any  court  iii  the  United  States 
against  any  foreign  minister  or  any  domestic  of  his,  and  made  this 
and  the  serving  of  such  process  a  penal  offense.  Although  bearers 
of  dispatches  are  not  expressly  mentioned  in  the  statute  adverted  to, 
as  its  object  was  to  impart  to  every  member  of  a  foreign  legation  that 
immunity  to  which  he  may  be  entitled  under  the  law  of  nations, 
no  doubt  is  entertained  that,  if  the- statute  were  violated  in  respect 
to  any  bearer  of  dispatches  duly  appointed  by  the  head  of  a  foreign 
Ifgatiion  in  this  country,  the  violators  would  be  punishable  under  that 
statute.  .  .  .  No  appointment  in  a  foreign  country  of  a  person 
as  courier  under  arrest,  or  liable  to  arrest,  would  be  approved  by  this 
Department,  especially  if  such  appointment  was  in  any  way  intended 
to  screen  the  appointee  from  his  liabilities  under  the  municipal  law." 
Mr.  Fish,  Sec.  of  State,  to  Mr.  Freyre,  Dec.  17,  1870,  MS.  Notes  to  Peru. 
Jloore,  op.  cit.,  vol.  IT,  715-716. 

V.  THE  FREEDOM  OF  THE  HOTEL  OR  RESIDENCE. 

^'■Immunities  connected  with  propert'i/  apply  first  and  foremost  to 
the  official  residence  of  the  ambassador,  usually  called  his  hotel.  It 
is  generally  regarded  as  inviolable  except  in  cases  of  great  extremity. 
The  fiction  of  ex-territoriality  is  sometimes  applied  to  it,  and  it  is 
held  to  be  a  portion  of  the  state  to  which  its  occupant  belongs.  But 
the  theory  is  a  clumsy  attempt  to  account  for  what  is  better  explained 
without  it.  If  it  were  true,  the  hotel  could  in  no  case  be  entered  by 
the  local  authorities;  whereas  it  is  universally  admitted  that  the  ex- 
treme circumstances  which  justify  the  arrest  of  a  diplomatic  minister 
of  a  foreign  power  and  the  seizure  of  his  papers,  justify  also  forcible 
€ntry  into  his  hotel  and  its  search  by  the  officers  of  the  State  to  which 
he  is  sent.  But  the  attack  by  Chinese  troops  and  Boxers  on  the 
foreign  embassies  at  Pekin  in  June  and  July,  1900,  with  the  conni- 
vance of  the  Chinese  Government  if  not  under  its  direct  orders,  was 
an  outrage  for  which  no  shadow  of  justification  can  be  pleaded.  It 
was  justly  followed  by  stern  retribution,  and  the  exaction  of  pecu-, 
niary  indemnities.  It  must,  however,  be  admitted  that  the  excesses 
of  some  of  the  troops  sent  out  by  the  great  civilized  powers  to  be  the 
instruments  of  avenging  justice'  were  as  reprehensible  as  the  original 
offence. 

"  It  is  now  settled  that  in  European  countries  ambassadors  do  not 
possess  a  right  of  giving  asylum  in  their  residences  to  criminals  and 
refugees,  though  in  the  eighteenth  century  they  were  disposed  to 
claim  it.  There  appears,  however,  to  be  a  binding  custom  in  favor 
of  harboring  political  refugees  in  the  South  and  Central  American 
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states,  and  in  Oriental  countries.  The  frequent  revolutions  in  the 
former  group  of  states,  and  the  barbarous  treatment  of  political 
offenders  in  the  latter,  are  held  to  justify  a  departure  from  the  ordi- 
nary rule.  The  reception  of  Balmacedist  refugees  by  Mr.  Egan,  the' 
United  States  minister,  in  the  course  of  the  Chilian  revolution  of 
1891,  is  a  case  in  point,  though  there  can  be  little  doubt  that  he  at- 
tempted to  extend  the  right  of  asylum  further  than  established  usage 
warranted  when  he  demanded  safe-conducts  for  political  refugees 
sheltered  in  his  abode. 

"  Some  states  do  not  recognize  the  immunities  of  the  ambassador's- 
residence  as  existing  to  the  extent  usually  claimed.  France  holds 
that  the  privileges  of  the  hotel  do  not  extend  to  acts  done  within  it 
affecting  the  inhabitants  of  the  country  in  which  it  is  situated.  Great 
Britain  claims  the  right  of  arresting  servants  of  the  embassy  within 
the  precincts  of  the  hotel.  This  was  clearly  shown  by  a  case  that 
occurred- in.  1827,  when  the  coachman  of  Mr.  Gallatin,  the  American 
minister  in  Loudon,  was  arrested  in  his  stable  by  the  local  authorities 
on  a  charge  of  assault  committed  outside  the  embassy.  The  atten- 
tion of  the  British  Foreign  Office  was  called  informally  to  the  sub- 
ject, and  in  reply  it  was  asserted  that  the  law  did  not  extend  "  to  pro- 
tect mere  servants  of  ambassadors  from  arrest  upon  criminal  charges," 
and  that  the  premises  occupied  by  a  diplomatic  minister  were  not 
entitled  to  inviolability.  The  magistrates  who  issued,  the  warrant 
were,  however,  told  that  they  ought  to  have  informed  the  minister  of 
what  they  had  done,  in  order  that  his  convenience  might  have  been 
consulted  as  to  the  time  and  manner  of  making  the  arrest.  The  atti- 
tude of  France  and  Great  Britain  in  this  matter  is  rather  an  excep- 
tion to  the  general  practice  of  states  than  an  example  of  the  enforce- 
ment of  an  ordinary  rule.  But  it  must  be  admitted  that  the  exact 
limits  of  the  inviolability  of  the  hotel  are  ill-defined.  The  ambassador 
is  free  from  the  payment  of  taxes  levied  upon  it,  whether  for  pur- 
poses of  state  or  for  the  maintenance  of  municipal  government;  but 
if  the  charge  for  such  commodities  as  light  and  water  takes  the 
form  of  local  taxation  he  would  be  expected  to  meet  the  demands  for 
them,  just  as  he  is  expected  to  pay  the  bills  for  the  provisions  con- 
sumed by  his  household,  though  he  can  not  be  compelled  to  do  so, 
since  his  person  is  inviolate  and  his  house  and  goods  are  exempt  from 
legal  process.  The  other  official  property  of  the  embassy  shares  the 
immunities  of  the  hotel.  It  may  riot  be  seized,  disti-ained  upon, 
or  dealt  with  in  any  way,  except  in  extreme  cases  of  state  necessity. 

"Among  the  privileges  covered  by  the  principle  of  the  general  in- 
violability of  the  official  residence  of  the  legation,  one  of  the  most 
important  is  the  celebration  of  divine  worship  within  it  in  the  form 
desired  by  the  ambassador,  even  though  it  is  prescribed  by  the  coun- 
try in  which  he  resides.    But  he  may  not  give  public  notification  of 
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the  services  by  ringing  a  bell  or  in  any  other  way,  nor  may  he  allow 
subjects  of  the  country  to  which  he  is  accredited  to  be  present,  if 
attendance  at  such  worship  is  forbidden  by  their  law." 
Lawrence,  op.  dt.,  pp.  316-319. 

"  It  is  agreed  that  the  house  of  a  diplomatic  agent  is  so  far  ex- 
empted from  the  operation  of  the  territorial  jurisdiction  as  is  neces- 
sary to  secure  the  free  exercise  of  his  functions.    It  is  equally  agreed 
that  this  immunity  ceases  to  hold  in  those  cases  in  which  a  govern- 
ment is  justified  in  arresting  an  ambassador  and  in  searching  his 
papers; — an  immunity  which  exists  for  the  purpose  of  securing  the 
enjoyment  of  a  privilege  comes  naturally  to  an  end  when  a  right  of 
disregarding  the  privilege  has  arisen.    Whether,  except  in  this  ex- 
treme case,  the  possibility  of  embarrassment  to  the  minister  is  so 
jealously  guarded  against  as  to  deprive  the  local  authorities  of  all 
right  of  entry  irrespectively  of  his  leave,  or  whether  a  right  of  entry 
exists  whenever  the  occasion  of  it  is  so  remote  from  diplomatic  in- 
terests as  to  render  it  unlikely  that  they  will  be  endangered,  can 
hardly  be  looked  upon  as  settled.    Most  writers  regard  the  permis- 
sion of  the  minister  as  being  always  required;  and  Vattel  refers  to 
a  case  which  occurred  in  Russia  where  two  servants  of  the  Swedish 
ambassador  having  been  arrested  in  his  house  for  contravening  a 
local  law,  the  Empress  felt  obliged  to  atone  for  the  affront  by  punish- 
ing the  person  who  had  ordered  the  arrest,  and  by  addressing  an 
apologetic  circular  to  the  members  of  the  diplomatic  body.    In  Eng^ 
land  however,  in  the  case  of  Mr.  Gallatin's  coachman,  the  governr 
ment  claimed  the  right  of  arresting  him  within  the  house  of  the 
minister,  admitting  only  that  as  a  matter  of  courtesy  notice  should 
be  given  of  the  intention  to  arrest,  so  that  either  the  culprit  might 
be  handed  over  or  that  arrangements  might  be  made  for  his  seizure 
at  a  time  convenient  to  the  minister.    In  France  it  has  been  held  by 
the  courts  that  the  privileges  of  an  ambassador's  house  do  not  cover 
acts  affecting  the  inhabitants  of  the  country  to  which  he  is  accredited ; 
and  when  in  1867  a  Russian  subject  [named  Nikitchenkoff  or  Miclril- 
chenkoff],  not  in  the  employment  of  the  ambassador,  attacked  and 
wounded  an  attache  within  the  walls  of  the  embassy,  the  French 
government  refused  to  surrender  the  criminal,  as  much  upon  the 
general  ground  that  the  fiction  of  exterritoriality   could  not  be 
stretched  to  embrace  his  case,  as  upon  the  more  special  one,  which 
was  also  taken  up,  that  by  calling  in  the  assistance  of  the  police  the 
immunities  of  the  house  had  been  waived,  if  any  in  fact  existed  in 
the  particular  instance.     It  does  not  appear  whether  the  French 
government,  in  denying  that  the  fiction  of  exterritoriality  applied 
to  the  case  in  question,  intended  to  imply  the  assertion  of  a  ,right 
to  do  all  acts  necessary  to  give  effect  to  its  jurisdiction,  and  whether 
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consequently  it  claimed  that  it  would  have  had  a  right  to  enter  the 
ambassador's  hOuse  to  arrest  the  criminal,  or  whether  it  merely  meaAt 
that,  if  the  criminal  had  been  kept  within  the  embassy  and  the  am- 
bassador had  refused  to  give  him  up,  a  violation  of  the  local  juris- 
diction would  have  taken  place  for  which  the  appropriate  remedy 
would  have  been  a  demand  addressed  to  the  Russian  Government  to 
recall  their  ambassador  and  to  surrender  the  accused  person. 
Whether  or  not,  however,  the  immunities  of  the  house  of  a  diplomatic 
agent  protect  it  in  all  cases  from  entry  by  the  local  authorities,  and 
if  so  whatever  inay  be  the  most  appropriate  means  for  enforcing 
jurisdiction,  it  is  difficult  to  resist  the  belief  that  there  are  cases  in 
which  the  territorial  jurisdiction  can  not  be  excluded  by  the  im- 
munities of  the  house.  If  an  assault  is  committed  within  an  embassy 
by  one  or  two  workmen  upon  the  other,  both  being  in  casual  employ- 
ment, and  both  being  subjects  of  the  state  to  whicli  the  mission  is 
accredited,  it  would  be  little  less  than  absurd  to  allow  the  conse- 
quences of  a  fiction  to  be  pushed  so  far  as  to  render  it  even  theo- 
retically possible  that  the  culprit,  with  the  witnesses  for  and  against 
him,  should  be  sent  before  the  courts  in  another  country  for  a  trivial 
matter  in  which  the  interests  of  that  country  are  not  even  distantly 
touched.  >  ' 

"  In  one  class  of  cases  the  territorial  jurisdiction  has  asserted  itself 
clearly  by  a  special  usage.  If  the  house  of  a  diplomatic  agent  were 
really  in  a  legal  sense  outside  the  territory  of  the  state  in  which  it  is 
placed,  a  subject  of  that  state  committing  a  crime  within  the  state 
territory  and  taking  refuge  in  the  minister's  residence  could  only  be 
claimed  as  of  right  by  the.  authorities  of  his  country  if  the  surrender 
of  persons  accused  of  the  crime  laid  to  his  charge  were  stipulated  for 
in  an  extradition  treaty.  In  Europe,  however,  it  has  been  completely 
established  that  the  house  of  a  diplomatic  agent  gives  no  protection 
either  to  ordinary  criminals,  or  to  persons  accused  of  crimes  against 
the  state.  A  minister  must  refuse  to  harbour  applicants  for  refuge, 
or  if  he  allows  them  to  enter  he  must  give  them  up  on  demand.  In 
Central  and  Southern  America  matters  are  different.  It  is  an  instance 
of  how  large  a  margin  of  indefiniteness  runs  along  the  border  of  diplo- 
matic privilege  that  the  custom  of  granting  asylum  to  political 
refugees  in  the  houses  of  diplomatic  and  even  of  consular  agents  still 
exists  in  the  Spanish-American  Eepublics.  In  1870  the  govern- 
ment of  the  United  States  suggested,  without  success,  that  the  chief 
powers  should  combine  in  instructing  their  agents  to  refuse  asylum 
for  the  future,  but  during  the  Chilean  civil  war  of  1891  no  fewer 
tlian  eighty  refugees  were  received  into  the  American  legation.  A 
large  number  were  given  asylum  by  the  ministers  of  several  other 
states." 

Hall,  op.  cit.,  pp.  190-193. 
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'•  It  is  generally  agreed  that  the  hotel  or  residence  of  the  foreign 
minister  is  protected  from  forcible  entry  or  invasion  by  his  diplo- 
matic inviolability  and  immunities.  But  this  freedom  is  not  abso- 
lut*.  The  embassy  must  not  harbor  criminals  or  refugees  from 
justice,  and  no  violation  of  territorial  sovereignty  should  be  per- 
mitted. The  minister  should  surrender  those  accused  of  crime  and, 
if  necessary,  even  permit  the  premises  to  be  searched.  In  case  of 
persistent  refusal,  the  legation  may  be  surrounded  with  guards,  and 
if  extremely  urgent,  forcible  entry  may  be  made." 
Hershey,  op.  cit.,  p.  292. 

"  The  first  of  these  privileges  is  immunity  of  domicile,  the  so-called 
Franchise  de  Vhotel.  The  present  immunity  of  domicile  has  devel- 
oped from  the  former  condition  of  things,  when  the  official  residences 
of  envoys  were  in  every  point  considered  to  be  outside  the  territory 
of  the  receiving  States,  and  when  this  exterritoriality  was  in  many 
cases  even  extended  to  the  whole  quarter  of  the  town  in  which  such 
a  residence  was  situated.  One  used  then  to  speak  of  a  Franchise  du 
quartier  or  the  Jus  quarteriorum.  And  an  inference  from  this  Fran- 
chise du  quartier  was  the  so-called  right  of  asylum,  envoys  claiming 
the  right  to  grant  asylum  within  the  boundaries  oi  their  residential 
quarters  to  every  individual  who  took  refuge  there.  But  already  in 
the  seventeenth  century  most  States  opposed  this  Franchise  du  quar- 
tier, and  it  totally  disappeared  in  the  eighteenth  century,  leaving 
behind,  however,  the  claim  of  envoys  to  grant  asylum  within  their 
official  residences.  Thus,  when  in  1726,  the  Duke  of  Ripperda,  first 
Minister  to  Philip  V  of  Spain,  who  was  accused  of  high  treason  and 
had  taken  refuge  in  the  residence  of  the  English  Ambassador  in 
Madrid,  was  forcibly  arrested  there  by  order  of  the  Spanish  Govern- 
ment, the  British  Government  complained  of  this  act  as  a  violation 
of  International  Law.  Twenty-one  years  later,  in  1747,  a  similar 
case  occurred  in  Sweden.  A  merchant  named  Springer  was  accused 
of.  high  treason  and  took  refuge  in  the  house  of  the  English  Ambas- 
sador at  Stockholm.  On  the  refusal  of  the  English  envoy  to  sur- 
render Springer,  the  Swedish  Government  surrounded  the  embassy 
with  troops  and  ordered  the  carriage  of  the  envoy,  when  leaving  the 
embassy,  to  be  followed  by  mounted  soldiers.  At  last  Springer  was 
handed  over  to  the  Swedish  Government  under  protest,  but  England 
complained  and  called  back  her  ambassador,  as  Sweden  refused  to 
make  the  required  reparation.  As  these  two  examples  show,  the 
right  of  asylum,  although  claimed  and  often  conceded,  was  never- 
theless not  universally  recognized.  During  the  nineteenth  century 
all  remains  of  it  vanished,  and  when  in  1867  the  French  envoy  in 
Lima  claimed  it,  the  Peruvian  Government  refused  to  concede  it. 

"  Nowadays  the  official  residences  of  envoys  are  m  a  sense  and  in 
some  respects  only  considered   as  though  they  were  outside  the 
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territory  of  the  receiving  States.     For  the  immunity  of  domicile 
granted  to  diplomatic  envoys  comprises  the  inaccessibility  of  these 
residences  to  officers  of  justice,  police,  or  revenue,  and  the  like,  of 
the  receiving  States  without  the  special  consent  of  the  respective 
envoys.    Therefore,  no  act  of  jurisdiction  or  administration  of  the 
receiving  Governments  can  take  place  within  these  residences,  except 
by  special  permission  of  the  envoys.    And  the  stables  and  carriages 
of  envoys  are  considered  to  be  parts  of  their  residences.    But  such 
immunity  of  domicile  is  granted  only  in  so  far  as  it  is  necessary  for 
the  independence  and  inviolability  of  envoys  and  the  inviolability 
of  their  official  documents  and  archives.     If  an  envoy  abuses  this 
immunity,  the  receiving  Gpvemment  need  not  bear  it  passively. 
There  is,  therefore,  no  obligation  on  the  part  of  the  receiving  State 
to  grant  an  envoy  the  right  of  affording  asylum  to  criminals  or  to 
other  individuals  not  belonging  to  his  suite.     Of  course,  an  envoy 
need  not  deny  entrance  to  criminals  who  want  to  take  refuge  in  the 
embassy.     But  he  must  surrender  theim  to  the  prosecuting  Govern- 
ment at  its  request,  and,  if  he  refuses,  any  measures  may  be  taken 
to  induce  him  to  do  so,  apart  from  such  as  would  involve  an  attack 
on  his  person.    Thus,  the  embassy  may  be  surrounded  by  soldiers, 
and  eventually  the  criminal  may  even  forcibly  be  taken  out  of  the 
embassy.    But  such  measures  of  force  are  justifiable  only  if  the  case 
is  an  urgent  one,  and  after  the  envoy  has  in  vain  been  required  to 
surrender  the  criminal.     Further,  if  a  crime  is  committed  inside 
the  house  of  an  envoy  by  an  individual  who  does  hot  enjoy  personally 
the  privilege  of  exterritoriality,  the  criminal  must  be  surrendered  to 
the  local  Government.    The  case  of  Nikitschenkow,  which  occurred 
in  Paris  in  1867,  is  an  instance  thereof.    Nikitschenkow,  a  Eussian 
subject  not  belonging  to  the  Eussian  Legation,  made  an  attempt  on 
and  wounded  a  member  of  that  legation  within  the  precincts  of  the 
embassy.    The  French  police  were  called  in  and  arrested  the  crimi- 
nal.   The  Eussian  Government  required  his  extradition,  maintaining 
that,  as  the  crime  was  committed  inside  the  Eussian  Embassy,'  it 
fell  exclusively  under  Eussian  jurisdiction;  but  the  French  Govern- 
ment refused  extradition  and  Eussia  dropped  her  claim. 

"Again,  an  envoy  has  no  right  to  seize  a  subject  of  his  home  State 
who  is  within  the  boundaries  of  the  receiving  State  and  keep  hun 
under  arrest  inside  the  embassy  with  the  intention  of  bringing  him 
away  into  the  power  of  his  home  State.  An  instance  thereof  is  the 
case  of  the  Chinaman  Sun  Yat  Sen,  which  occurred  in  London  in 
1896.  This  was  a  political  refugee  from  China  living  in  London. 
He  was  induced  to  enter  the  house  of  the  Chinese  Legation  and  kept 
under  arrest  there  in  order  to  be  conveyed  forcibly  ^o  China,  the 
Chmese  envoy  contending  that,  as  the  house  of  the  legation  was 
Chmese  territory,  the  English  Government  had  no  right  to  interfere. 
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But  the  latter  did  interfere,  and  Sun  Yat  Sen  was  released  after 
several  days. 

"As  a  contrast  to  this  case  may  be  mentioned  that  of  Kalkstein 
-which  occurred  on  the  Continent  in  1670.  Colonel  von  Kalkstein,  a 
Prussian  subject,  had  fled  to  Poland  for  political  reasons  since  he  was 
accused  of  high  treason  against  the  Prussian  Government.  Now 
Frederic  William,  the  great  Elector  of  Brandenburg,  ordered  his 
diplomatic  envoy  at  Warsaw,  the  capital  of  Poland,  to  obtain  posses- 
sion of  the  person  of  Kalkstein.  On  November  28,  1670,  this  order 
was  carried  out.  Falkstein  was  secretly  seized,  and,  wrapped  up  in 
a  carpet,  was  carried  across  the  frontier.  He  was  afterwards  executed 
At  Memel." 

Oppenheim,  o;j.  cif..  vol.  I,  pp.  461-464. 

"  The  independence  of  a  public  minister  would  be  very  imperfect, 
if  the  house  in  which  he  lived,  and  his  personal  effects  or  movables, 
w^ere  not  entirely  exempt  from  the  local  jurisdiction.  Otherwise,  he 
might  be  disturbed  under  a  thousand  pretences,  his  papers  searched, 
his  secrets  discovered,  and  his  person  exposed  to  insults.  Hence,  his 
house  is  inviolable,  and  can  not  be  entered  without  his  permission, 
by  police,  custom-house,  or  excise  officers,  nor  can  troops  be  quartered 
in  it.  For  the  same  reasons,  his  coaches  and  carriages  are  usually 
«xempt  from  all  local  jurisdiction  and  examination.  But  the  abuse 
of  this  privilege,  on  the  part  of  ministers,  by  making  their  houses  an 
asylum  for  fugitives  from  justice,  and  their  carriages  a  means  of 
•effecting  the  escape  of  guilty  persons,  has  caused  it  to  be  very  much 
restrained  by  the  municipal  laws  of  some  countries,  sanctioned,  in 
some  degree,  by  the  tacit  consent  of  other  nations.  On  this  subject, 
Vattel  remarks,  that  '  an  ambassador's  house,  being  independent  of 
the  ordinary  jurisdiction,  no  magistrate,  justices  of  the  peace,  or  other 
subordinate  officers,  are  in  any  case  to  enter  it  by  their  own  au- 
thority, or  to  send  any  of  their  instruments,  unless  it  be  on  an  occa- 
sion of  pressing  necessity,  where  the  public  welfare  is  in  danger,  and 
which  admits  of  no  delay.  Whatever  concerns  a  point  of  such  weight 
and  delicacy;  whatever  affects  the  right  and  glory  of  a  sovereign 
power ;  whatever  may  embroil  the  state  with  that  power,  is  to  be  laid 
immediately  before  the  sovereign,  and  regulated  by  himself,  or,  on 
his  orders,  by  his  council  of  state. 

" '  Thus,  a  sovereign  is  to  determine  how  far  the  right  of  asylum, 
which  an  ambassador  attributes  to  his  house,  is  to  be  regarded ;  and 
if  the  delinquent  be  such  that  his  detention  or  punishment  is  of  great 
importance  to  the  State,  the  prince  is  not  to  be  withheld  by  the  con- 
sideration of  a  privilege  which  was  never  given  for  the  detriment 
and  ruin  of  States.'  Thus,  when  the  Duke  of  Eipparda,  in  1726, 
took  shelter  in  the  house  of  the  English  ambassador,  Lord  Harring- 
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ton,  the  council  of  Castile  decided  that  he  might  be  taken  out  of  it, 
even  by  force,  for,  otherwise,  what  was  intended  for  the  benefit  of 
sovereigns  would  turn  to  t^he  ruin  and  destruction  of  their  authority. 
The  Marquis  of  Fontenay,  French  anabassador  at  Rome,  sheltered 
certain  Neapolitan  exiles  and  rebels,  and  attempted  to  take  them  out 
of  Rome  in  his  coaches ;  but  the  coaches  were  stopped  at  the  gates  and 
the  Neapolitans  conveyed  to  prison.    The  ambassador  sharply  com- 
plained of  this,  but  the  Pope  answered  him:  'That  he  had  given 
orders  for  seizing  those  whose  escape  the  ambassador  had  favoured; 
that  since  he  took  the  liberty  of  protecting  villains  and  criminals  of 
all  kinds  within  the  ecclesiastical  State,  he,  who  was  sovereign,  should 
at  least  be  allowed  to  lay  hold  of  them  again,  whenever  they  could  be 
met  with,  as  the  rights  and  privileges  of  amhassadors  were  not  to 
ie  carried  to  such  a  height.^    A  criminal  at  Madrid,  in  the  time  of 
Philip  II,  escaped  from  justice  and  took  refuge  in  the  house  of  the 
Venetian  ambassador.    The  ambassador  and  suite  resisted  the  officers 
of  justice,  but  some  of  the  suite  were  hanged  or  flogged  by  the  Span- 
ish government.     In  1747,  a  Swedish  merchant,  named  Springer, 
accused  of  high  treason,  took  refuge  in  the  hotel  of  the  English 
ambassador  at  Stockholm.    The  ambassador  at  first  refused  to  sur- 
render him ;  but  after  the  Swedish  government  had  surrounded  his 
house  with  troops,  searched  everybody  who  entered  it,  and  caused 
his  carriage,  when  he  left  the  hotel,  to  be  followed  by  a  guard,  he  sur- 
rendered Springer,  under  a  protest  as  to  the  violence  done  to  his  am- 
bassadorial privilege.      England  demanded  reparation,  but  Sweden 
steadily  refused  it,  and  the  ambassadors  of  the  two  governments 
were  mutually  withdraiwn.     Phillimore,  the  English  author,  com- 
menting upon  this  case,  says:  'It  seems  clear  that  the  conduct  of 
Sweden  was  in  accordance  with  the  principles  of  international  law.' " 
Halleck,  op.  cit.,  vol.  I,  pp.  280-382. 
"  If  the  fiction  of  extra7territoriality  were  a  fact,  the  question 
would  admit  but  of  one  solution.    But,  the  test  being  the  convenience 
of  nations,  no  reason  is  seen  why  the  fact,  that  an  act  was  done  within 
the  hotel,  should  of  itself  be  a  bar  to  jurisdiction.    If  a  British  sub- 
ject commits  an  offence  within  the  hotel  of  the  French  minister 
against  anotheir  British  subject,  neither  having  any  connection  with 
the  mission,  and  is  afterwards  arrested  in  the  street,  there  seems  no 
reason  connected  with  the  convenience  of  dignity  of  diplomacy  why 
he  should  not  be  tried  by  the  British  courts,  and  every  reason  why 
he  should  not  be  exempt  from  their  jurisdiction,  and  either  lege 
solutus,  or  amenable  only  to  French  laws  and  procedure.    Iii  short, 
the  mere  fact  that  either  a  contract  was  made  or  a  wrong  done  within 
the  hotel,  if  not  involving  any  privilege  of  the  persons  concerned, 
or  of  the  place  of  arrest,  seems  to  present  no  ground  for  ousting  the 
sovereign  of  his  jurisdiction.  .  . . 
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'•  Neither  the  opinions  of  text-writers  nor  the  practice  of  nations 
is  settled  as  to  this  general  immunity.  The  British  Government,  it 
has  been  seen,  has  claimed  the  right  to  enter  and  make  arrests,  ad- 
mitting only  the  propriety  of  giving  notice.  It  seems,  however,  tO'. 
be  the  fair  result  of  reasoning  on  principle  and  of  a  comparison  of 
authorities,  that  the  hotel  should  enjoy  (with  the  exception  of  the 
exigency  stated)  an  absolute  immunitj'  from  the  service  of  compul- 
sory process  within  its  limits.  Distinctions  between  civil  and  crim- 
inal processes,  and  between  citizens -and  foreigiiers,  and  persons  con- 
nected or  not  connected  with  the  embassy,  are  complex  and  trouble- 
some, and  do  not  solve  the  difficulty.  If  the  convenience  of  nations 
requires  that  the  hotel  be  free  from  forcible  entry  and  forcible  pro- 
cess, it  is  best  to  have  a  simple  and  avowed  rule.  Little  practical  in- 
convenience can  arise  from  it.  If,  on  demand,  the  ambassador  refuses 
to  deliver  up  the  person  sought,  it  becomes  a  diplomatic  questiont 
between  him  and  the  sovereign  to  whom  he  is  accredited,  or  between. 
the  two  nations;  and  the  sovereign  has  the  usual  remedy  of  dismiss- 
ing the  ambassador,  and,  if  that  is  not  enough,  of  refusing  to  receive 
another  in  his  place,  or  to  grant  rights  of  diplomatic  hotel,  as  well  as 
other  international  remedies.  It  can  hardly  be  supposed  that  an 
ambassador  would  fail  to  protect  his  hotel  against  being  made  an 
asylum  for  offenders,  by  having  it  understood  that  they  would  be  at 
once  delivered  up.  This  immunity,  of  the  hotel  from  invasion  is,  of 
course,  a  local  immunity  and  is  irrespective  of  the  character  or  na- 
tionality of  the  person  sought  to  be  arrested,  the  nature  of  the  offence, 
or  place  where  it  was  committed.  The  duty  of  an  ambassador  to 
make  delivery  of  any  such  person,  on  demand,  is  of  course  absolute 
in  all  cases  where  he  does  not  claim  an  exclusive  jurisdiction  of  his 
own  country  over  the  person  or  the  offence ;  and,  in  that  case,  it  is  his 
duty  to  send  the  person  home  for  trial,,  unless  the  laws  of  his  own 
country  give  him  jurisdiction  to  try  the  cause,  and  the  sovereign  to 
whom  he  is  accredited  assents  to  his  exercise  of  such  jurisdiction 
within  his  realm." 

Dana's  note  129  to  Wheaton,  pp.  304-305. 

"  It  is  with  reference  to  the  precincts  of  legations  that  the  fiction 
of  exterritoriality  the  most  ran  riot.  Large  quarters  of  cities  were 
sometimes  included  in  those  precincts,  and  every  inference  was  prac- 
tically drawn  which  could  follow  in  logic  from  their  being  held  to  be 
parts  of  the  ambassador's  country.  No  process  of  the  territorial 
law  could  be  executed  in  them  and  hence  they  became  the  refuges 
and  haunts  of  criminals  and  debtors,  an  Alsatia.  On  the  other 
hand  the  foreign  sovereign  and  his  ambassador  were  held  to  have 
in  them  a  jurisdiction  which,  from  the  want  of  means  to  organize  it, 
could  not  remedy  the  mischief,  even  were  it  not  an  offense  to  the 
territorial  power  for  which  logic  could  not  atone.  As  late  as  1867, 
9243S— 19 12 
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a  Russian  subject,  Mickilchenkorff,  having  committed  an  attempt  to 
murder  in  the  Russian  Embassy  at  Paris,  and  having  been  arrested 
and  his  prosecution  commenced  by  the  French  authorities,  the  am- 
bassador disputed  their  competence  and  claimed  his  extradition. 
But  such  a  notion  vras  quite  antiquated,  and  the  French  Government 
refused  to  admit  that  the  fiction  of  exterritoriality  could  have  such 
a  scope,  independently  of  the  fact  that  on  the  occurrence  of  the  out- 
rage the  Russians  had  themselves  called  for  the  aid  of  the  local  force. 
One  of  the  first  influeiices  to  effect  a  breach  in  the  old  system  was 
the  desire  of  the  power  represented  not  to  make  its  legation  the 
harbor  for  rebels  and  conspirators  against  the  territorial  sovereign, 
a  desire  founded  on  mutual  courtesy  and  on  a  sentiment  of  the. 
solidarity  of  governments;  and  thus  political  refugees,  in  whose 
favor  the  last  vestiges  of  the  system  now  exist,  were  among  the 
first  to  be  denied  its  advantage.  In  1726  the  Spanish  government 
forced  an  entrance  into  the  British  Embassy  at  Madrid  in  order  to 
arrest  the  Duke  of  Ripperda,  the  surrender  of  whom  and  of  his  papers 
had  been  refused;  and  in  1747  the  Swedish  Govermnent  used  such 
means  of  annoj'ance,  short  of  a  violent  entry,  to  obtain  possession  of 
Springer,  accused  of  treason,  who  had  taken  refuge  in  the  British 
Embassy  at  Stockholm;  that  the  ambassador  surrendered  him  under 
protest.  ,  His  Government  supported  that  protest,  without  effect,  and, 
since  no  one  would  now  treat  common  criminals- with  more  indul- 
gence than  political  ones,  these  two  cases  may  be  considered  to  have 
settled  the  rule  of  international  law  as  not  allowing  an  asylum  in 
legations  to  accused  persons  of  either  class.  Nevertheless  such  an 
asylum  is  in  practice  allowed  from  time  to  time  in  Spanish  America, 
and  has  been  given  in  Europe  as  late  as  1862  in  Greece  and  1873  in 
Spain.  Humanity  has  triumphed  over  the  law,  and  not  altogether 
without  approval  in  the  countries  concerned,  in  which  the  victors  do 
not  loiow  but  that  their  turn  for  availing  themselves  of  foreign 
hospitality  may  soon  come.  The  United  States  have  done  their 
best,  so  far  as  instructions  from  Washington  may  go,  to  put  an  end 
to  the  practice ;  but  the  pressure  of  circumstances  has  been  too  great 
for  either  their  or  the  British  diplomats,  and  even  consuls,  on  the 
spot  to  resist  it.  We  may  hope  that  the  marked  improvement  which 
has  taken  place  of  late  years  in  the  political  stability  of  the  States 
in  which  asylum  has  been  given  will  allow  the  practice  to  fall  into 
desuetude. 

'"  In  nonpolitical  matters,  and  in  political  ones  where  revolution  is 
not  so.  frequent  as  to  be  almost  a  recognized  form  of  opposition, 
the  exterritoriality  of  the  precincts  of  legations  has  now  in  this 
country  only  a  very  limited  range  of  operation.  Where  a  person  is 
not  protected  from  suit  by  any  personal  diplomatic  immunity,  noth- 
ing will  prevent  his  being  ultimately  reached  by  the  territorial  juris- 
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diction,  though  the  convenience  of  the  minister  must  first  be  con- 
sulted as  to  the  time  and  mode  of  effecting  an  arrest  or  serving 
process  within  the  legation  premises.  In  the  last  resort  what  was 
said  by  Lord  Dudley,  secretary  of  state  for  foreign  affairs,  in  the 
case  of  Mr.  Gallatin's  coachman  before  referred  to,  will  apply : '  With 
respect  to  the  question  of  the  supposed  inviolability  of  the  premises 
occupied  by  a  foreign  minister,  I  am  not  aware  of  any  instance,  since 
the  abolition  of  sanctuary  in  England,  where  it  has  been  held  that 
the  premises  occupied  by  an  ambassador  are  entitled  to  such  a  privi- 
lege by  the  law  of  nations.'  The  same  view  was  stated  by  the  court 
of  appeal  of  Eome  in  a  judgment  of  30  August  1899,  in  which, 
while  denying  exterritoriality  to  the  Vatican,  the  conclusion  drawn 
from  it,  had  it  existed  for  that  palace,  was  thus  repelled : '  The  hotels 
in  which  [foreign  sovereigns  and  persons  entitled  to  diplomatic  im- 
munities] reside  are  not  tne  less  considered  as  a  part  of  the  national ' 
territory,  and  *  *  *  penal  justice  has  the  right  and  the  means  of 
following  criminals,  in  case  of  urgent  necessity,  into  the  places  which 
enjoy  an  indirect  immunity.'  But  in  some  countries  the  inviola- 
bility seems  to  have  more  vitality.  The  Institute  of  International 
Law  resolved  that  'no  agent  of  the  public  authority,  administrative 
or  judicial,  can  penetrate  into  the  hotel  of  a  minister  for  the  per- 
formance of  his  functions  without  the  express  consent  of  the  minis- 
ter.' If  the  minister  raised  undue  diiSculties,  such  a  rule  would  neces- 
sitate a  reference  to  his  government,  causing  a  delay  which  in  some 
cases  might  defeat  the  ends  of  justice.  The  question  is  one  in  which 
there  is  no  international  agreement  that  can  be  opposed  to  the 
national  law  and  jurisdiction." 

Westlake,  op.  cit.,  vol.  I,  pp.  281-283. 

"  The  right  of  asylum  which  at  one  time  was  generally  recognized 
in  Europe  has  long  since  been  abandoned  there,  and  it  is  now  held 
that  the  immunity  of  the  mission  premises  from  local  jurisdiction 
extends  only  to  the  minister,  his  suite  and  household.  And  yet  to 
a  limited  extent  the  practice  of  asylum  for  political  offenders  still 
exists  in  certain  Spanish- American  countries.  The  Department  of 
State  calls  the  attention  of  American  diplomatic  agents  to  the  fact 
that  in  some  countries,  where  frequent  insurrections  occur  and  con- 
sequent instability  of  government  exists,  the  practice  of  exterritorial 
asylum  has  become  so  firmly  established  that  it  is  often  invoked  by 
unsuccessful  insurgents  and  is  practically  recognized  by  the  local 
government  to  the  extent  of  respecting  the  premises  of  a  consulate 
even  in  which  such  fugitives  may  take  refuge.  The  Government  of 
the' United  States  does  not  sanction  the  usage,  and  enjoins  upon  its 
representatives  in  such  countries  the  avoidance  of  all  pretexts  for  its 
existence.     While  indisposed  to  direct  its  representatives  to  deny 
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temporary  shelter  to  any  person  whose  life  may  be  threatened  by  mob 
violence,  it  has  deemed  it  proper  to  instruct  them  that  it  will  not 
countenance-  them  in  any  attempt  knowingly  to  harbor  offenders 
against  the  laws  from  the  pursuit  of  the  legitimate  agents  of  justice. 

"  The  correspondence  of  the  Department  of  State  furnishes  many 
instances  of  the  use  of  the  legations,  and  sometimes  of  consulates,  in 
the  Spanish- American  Republics  as  places  of  asylum  by  members  of 
one  or  the  other  party  in  times  of ,  revolution  and  insurrection.  One 
of  the  most  noted  cases  in  recent  years  was  that  of  the  American 
legation  during  the  civil  war  in  Chile  in  1891.  During  its  progress 
the  legation  sheltered  some  of  the  congressional  party,  and  when  that 
finally  triumphed,  the  legations  of  all  governments  represented  at  the 
capital  were  resorted  to  by  the  Balmaceda  partisan^ ;  President  Bal- 
maceda  himself  takiilg  refuge  in  the  Argentine  legation,  where  he 
.committed  suicide.  The  legation  of  the  United  States  was  crowded 
with  prominent  Balmacedists,  who  fled  there  while  the  city  was  in 
the  hands  of  a  mob  engaged  in  sacking  the  houses  of  the  leading 
members  of  the  defeated  party.  When  the  new  government  was  or- 
ganized, a  demand  was  made  on  the  American  minister  for  the  sur- 
render of  his  guests.  This  being  refused,  a  guard  was  thrown  about 
the  legation  and  American  citizens  and  other  visitors  to  it  were 
arrested.  Upon  an  earnest  protest  from  the  Secretary  of  State  at 
Washington  the  troops  were  withdrawn,  but' the  legation  remained 
under  police,  surveillance. 

"  Following  the  example  of  other  legations,  which  had  applied  for 
and  received  safe  conducts  for  their  inmates  to  leave  the  country,  the 
American  minister,  Mr.  Egan,  applied  to  the  Chilean  minister  of 
foreign  affairs  for  permission  to  the  refugees  in  his  legation  to  do 
the  same.  This  application  was  refused,  but  a  number  of  them,  upon 
private  assurance  of  safety,  quietly  left  the  legation.  Several,  how- 
ever, remained;  and  after  demand  being  made  by  the  Chilean  Gov- 
ernment for  their  surrender  for  trial  on  the  charge  of  conspiracy 
and  refusal  by  the  American  minister,  it  was  finally  verbally 
agreed,  at  the  expiration  of  nearly  six  months  from  the  time. asylum 
was  taken  in  the  legation,  that  the  five  remaining  refugees  should 
not  be  molested  if  they  left  the  legation,  went  to  the  seaport  of 
Valparaiso,  and  took  passage  on  a  foreign  ship.  They  were  accom- 
panied to  Valparaiso  by  the  American  minister  and  by  the  Spanish 
minister  with  two  refugees  from  his  legation,  and  placed  oh  board 
an  American  man-of-war  in  the  harbor,  whence  they  took  passage 
abroad  in  a  British  passenger  steamer.  In  this  case  the  question 
of  asylum  was  complicated  with  an  attack  upon  the  crew  of  the 
United  Sttaes  naval  vessel  Baltimore  in  the  streets  of  Valparaiso, 
which  engendered  bad  blood  between  the  two  countries." 
Foster,  op.  cit.,  pp.  165-168. 
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"  The  house,  or,  as  it  is  usually  called,  the  hotel,  of  the  ambassador 
is  by  universal  consent  inviolable,  and  inaccessible  to  the  ordinary 
officers  of  justice  or  revenue. 

"  The  same  remark  appliies  to  his  carriage.  Upon  this  valuable  and 
necessary  immunity  was  at  one  time  grafted  the  monstrous  and  un- 
necessary abuse  of  what  was  called  the  Right  of  Asylum.  In  other 
words,  the  hotel  Avas  to  be  a  place  of  refuge  for  offenders  against 
the  law  of  the  state  in  which  it  Avas  situated.  Bynkershoek  is  clearly 
right  in  pronouncing  that,  whether  common  sense,  the  reason  of  the 
thing,  or  the  end  and  object  of  embassies  be  considered,  there  is  not 
even  that  faint  colour  of  reason  which  the  most  absurd  pretentions 
<;an  generallj-  put  forth,  to  be  alleged  in  favour  of  such  a  custom. 
History  teems  with  examples  of  the  evil  consequences  resulting  from 
this  absurd  privilege,  which  was  often  extended  from  houses  to  whole 
districts  and  quarters  of  the  town,  as  at  Rome  and  Madrid. 

"  It  is  true  that  those  states  which  have  allowed  this  abuse  are 
bound  to  give  notice  of  their  intention  to  abolish  it  previously  to  the 
reception  of  the  ambassador.  But  it  is  also  true  that  there  can  be  no 
jprescriptivfe  right  in  any  nation  to  demand  a  continuance  of  this  ob- 
stacle to  good  order,  justice  and  peace,  wholly  unconnected  as  it  is 
Avith  the  maintenance  of  the  security  or  dignity  of  embassies.  And 
•every  Government  must  agree  with  the  wish  of  the  learned  Merlin, 
that  such  a  nuisance  should  be  universally  abolished.     .     .     . 

"In  1726,  the  Duke  of  Ripperda, . the  First  Minister  of  Philip  V, 
took  refuge  in  the  hotel  of  Lord  Stanhope,  the  English  Ambassador 
at  Madrid,  The  King  asked  for  the  opinion  of  the  Council  of  Castile, 
the  first  tribunal  in  the  kingdom,  whether,  without  a  violation  of 
International  Law,  he  had  a  right  to  take  his  subject  Ripperda,  ac- 
cused of  high  treason,  by  force,  if  other  means  were  of  no  avail,  from 
the  hotel  of  the  English  Ambassador ; — the  answer  was  in  the  affirma- 
tive, and  Ripperda  was  accordingly  taken  by  force  from  the  hotel, 
and  his  papers  were  seized  at  the  same  time. 

"  The  British  Government,  of  which  the  Duke  of  Newcastle  was 
then  prime  minister,  complained  bitterly  of  this  act,  and  demanded 
reparation  for  an  alleged  insult  to  the  ambassador;  the  complaint, 
however,  was  founded  rather  upon  the  manner  in  which  the  act  was 
done  than  upon  a  claim  for  the  right,  on  the  part  of  the  ambassador, 
to  have  retained  the  refugee.  Spain  refused  to  make  any  reparation, 
and  asserted  boldly  the  legality  of  what  she  had  done.  The  differ- 
ence between  the  two  nations  increased  in  bitterness  till,  in  the 
next  year,  war  upon  other  grounds  broke  out  between  them.  It  would 
seem  to  follow,  from  the  principles  which  have  been  laid  down,  that 
Spain  was  not  guilty  of  any  violation  of  International  Law.    .    . 
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"  So  long,  however,  as  the  ambassador  does  not  convert  his  hotel 
into  a  place  of  refuge  for  offenders  a-gainst  the  laws  of  the  state, 
he  has  a  right  to  enjoy  the  most  perfect  and  uncontrolled  liberty 
of  action  within  the  precincts  of  his  hotel." 
PMllimore,  op.  dt.,  vol.  II,  pp.  241-244. 

VI.  FISCAL  IMMUNITIES  OR  EXEMPTION  FROM 
TAXATION. 

"  The  person  of  a  diplomatic  agent,  his  personal  effects,  and  the 
property  belonging  to  him  as  representative  of  his  sovereign,  are  not 
subject  to  taxation.  Otherwise  he  enjoys  no  exemption  from  taxes 
or  duties  as  of  right.  By  courtesy  however  most  if  not  all,  nations, 
permit  the  entry  free  of  duty  of  goods  intended  for  his  private  use." 
Hall,  op.  Git.,  p.  194. 

"  The  fifth  privilege  of  envoys  in  reference  to  their  exterritori- 
ality is  exemption  from  taxes  and  the  like.  As  an  envoy,  through 
his  exterritoriality,  is  considered  not  to  be  subjected  to  the  terri- 
torial, supremacy  of  the  receiving  state,  he  must  be  exempt  from  all 
direct  personal  taxation  and  therefore  need  not  pay  either  income- 
tax  or  other  direct  taxes.  As  regards  rates,  it  is  necessary  to  draw 
a  distinction.  A  payment  of  rates  imposed  for  local  objects  from 
which  an  envoy  himself  derives  benefit,  such  as  sewerage,  lighting, 
water,  night  watch,  and  the  like,  can  be  required  of  the  envoy,  al- 
though this  is  often  not  done.  Other  rates,  however,  such  as  poor 
rates  and  the  like,  he  can  not  be  requested  to  pay.  As  regards  cus- 
toms duties,  international  law  does  not  claim  the  exemption  of 
envoys  therefrom.  Practically  and  by  courtesy,  however,  the  munic- 
ipal laws  of  many  States  allow  diplomatic  envoys  within  certain 
limits  the  entry  free  of  duty  of  goods  intended  for  their  own  private 
use.  If  the  house  of  an  envoy  is  the  property  of  his  home  state- 
or  his  own  property,  the  house  need  not  be  exempt  from  property 
tax,  although  it  is  often  so  by  the  courtesy  of  the  receiving  state. 
Such  property  tax  is  not  a  personal  and  direct,  but  an  indirect  tax."' 
Oppenheim,  op.  cit.,  vol.  I,  p.  467. 

"A  diplomatic  representative  is  conceded  the  privilege  of  the  free 
importation  of  effects  for  his  personal  or  official  use,  or  for  the  use 
of  his  immediate  family.  The  -privilege  is  extended  only  to  the- 
heads  of  missions.  It  is  a  usage  founded  upon  comity  rather  than 
an  inherent  right.  In  the  United  States  it  is  not  based  upon  a  law 
of  Congress,  and  is  a  matter  entirely  within  the  discretion  of  the- 
treasury  department.  In  some  countries,  as  in  Spain,  the  amount 
in  value  which  a  minister  may  import  free  is  limited  to  a  'fixed  sum. 
In  the  United  States  it  is  unlimited,  but  granted  only  upon  writ- 
ten application  or  notice  by  the  foreign  minister  to  the  secretary  of 
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State,  who  advises  the  customs  authorities  through  the  secretary  of 
the  treasury,  and  in  this  way  a  record  is  kept  of  the  importations. 
American  diplomatic  officers  returning  to  the  United  States  are 
allowed  free  entry  of  their  personal  effects,  but  this  also  is  founded 
upon  countesy,  and  is  not  specifically  authorized  by  la^Y. 

"As  there  exist  no  positive  law  for  the  exemption  at  the  custom- 
house of  the  duties  on  personal  effects  of  foreign  officials,  a  notice  to 
the  customs  authorities  of  their  expected  arrival  is  required  in  each 
case.  J.  Q.  Adams  related  that  during  his  residence  in  England  the 
Allied  Sovereigns  who  visited  London  after  the  battle  of  Waterloo 
were  required  to  submit  to  an  examination  of  their  baggage  at  Dover, 
because  of  the  failure  of  the  customs  authorities  to  receive  instruc- 
tions. For  a  like  reason,  Mr,  Rush,  before  the  time  of  steam  vessels, 
driven  by  stress  of  weather  in  1817  into  an  unexpected  English  port, 
Avas  subjected  to  a  rigid  scrutiny  of  his  effects  at  the  customhouse. 
'  Everything  was  ransacked ;  even  the  folds  of  linen  opened ;  noth- 
ing was  overlooked ; '  and  some  article  contraband  under  the  law 
were  tempdrarily  detained." 

Foster,  op.  cit.,  pp.  172-173. 

"  But  the  real  property  of  a  minister,  other  than  his  dwelling 
situate  within  the  territory  of  the  government  to  which  he  is  ac- 
credited, and  the  personal  property  of  which  he  may  be  possessed, 
as  a  merchant  or  private  person,  carrying  on  trade  or  other  business, 
or  in  a  fiduciary  character  as  an  executor,  &c.,  are  not  exempt  from 
the  operation  of  the  local  laws  and  local  jurisdiction.  The  reason 
of  this  is  that  the  minister  does  not  hold  such  lands  and  goods  by 
virtue  of  his  office ;  they  are  not  annexed  to  his  person  so  as,  like  him- 
self, to  be  reputed  out  of  the  territory.  Every  dispute  or  suit  re- 
specting them  must  be  carried  on  in  the  tribunals  of  the  country, 
and  they  are  subject  to  the  ordinary  process  and  proceedings  of  the 
courts,  even  of  attachment  and  seizure.  But,  as  already  remarked, 
the  house  in  which  he  lives,  his  carriages,  furniture  and  personal 
property  connected  with  his  embassy  are  excepted  from  the  rule. 
And  in  suing  a  minister,  or  serving  other  process  of  a  court,  in  rela- 
tion to  real  estate,  other  than  his  dwelling,  or  to  personal  property 
wliich  has  no  relation  to  the  embassy,  the  minister  is  summoned  and 
proceeded  against  in  the  same  manner  as  an  absent  person,  he  being 
reputed  out  of  the  countrj',  and  his  independence  does  not  permit  of 
c!!!y  immediate  address  to  his  person  in  an  authoritative  manner, 
.'■iich  as  sending  an  officer  of  a  court  of  justice  to  him.  This  question 
is  very  clearly  discussed  by  Vattel  as  follows:  'What  has  no  affinity 
with  his  [the  minister's]  functions  and  character,  can  not  partake  of 
the  privileges  derived  only  from  his  functions  and  character. 
Should,  then,  a  minister,  as  it  has  been  often  seen,  engage  in  trade, 


182  DIPLOMATIC   AGENTS  AND   IMMTCTNITIES. 

all  the  effects,  goods,  money,  and  debts,  active  and  passive,  belonging 
1o  his  commerce,  come  within  the  jurisdiction  of  the  country.  And 
though  this  process  can  not  be  directly  a,ddressed  to  the  minister's 
person,  by  reason  of  his  independency, ,  he  is,  by  the  seizing  of  the 
effects  belonging  to  his  commerce,  indirectly  brought  to  a  necessity 
of  answering  by  such  seizure.  The  abuses  arising  from  a  contrary 
practice  are  manifest.' 

"The  minister's  person,  and  personal  effects,  are  not  liable  to 
assessment  and  taxation.     But  his  real  property  and  his  movables 

(not  connected  with  his  mission  or  embassy)  are  all  subject  to  taxa- 
tion, according  to  the  municipal  laws  of  the  country.  By  the  usage 
of  most  nations,  he  is  exempt  from  the  payment  of  duties  on  the  im- 
portation of  articles  for  his  own  personal  use,  and  that  of  his  family. 
But  this  latter  exemption  is  sometimes  limited  to  a  fixed  sum  per 
annum,  or  during  the  continuance  of  the  mission.  The  government 
to  which  the  minister  is  accredited,  and  of  the  country  through  which 
lie  may  pass,  has  a  right  to  adopt  and  enforce  all  necessary  rules  for 
the  protection  of  its  revenue  from  impositions  and  fraud,  under  the 
guise  of  importations  or  exportations,  by  foreign  ministers  or  their 
dependents.  Hence,  goods  purporting  to  be  the  personal  effects  of  a 
minister,  or  for  the  private  use  of  himself  and  family,  can  not  claim 
a  free  passage  through  the  customhouses,  even  where,  by  usage,-  they 
are  exempted  from  duty.  Sometimes  regular  duties  are  exacted  at 
jDorts  of  entry,  and  the  sums  so  paid  are  reimbursed  to  the  minister 
direct  from  the  national  treasury,  and,  in  other  cases,  the  goods  are 
l^laced  under  the  customhouse  seals,  and  transported  to  his  residence 
under  the  direction  of  customhouse  officers.  The  language  of  Vattcl, 
on  this  point,  is  very  clear  and  just.  'Among  those  rights,'  says  he, 
'  that  are  not  necessary  to  the  success  of  embassies,  there  are  some 
likewise  not  founded  on  a  general  consent  of  nations,  but  which  are, 
nevertheless,  by  the  custom  of  several  countries,  annexed  to  the  char- 
acter. Such  is  the  exemption  from  the  duties  of  importation  and  ex- 
liortation  for  things  which  come  into  a  country  for  a  foreign  minis- 
ter, or  which  he  sends  out.  There  is  no  necessity  for  him  to  be  dis- 
tinguished in  this  respect,  since,  by  paying  these  duties,  he  would 
not  be  the  less  able  to  discharge  his  functions.  If  the  sovereign  is 
pleased  to  exempt  him  from  them,  it  is  a  civility  which  the  minister 
could  not  claim  by  any  right,  no  more  than  that  his  baggage,  or  any 
chests,  &c.,  which  he  sends  for  from  abroad,  should  not  be  searched 
at  the  customhouse.  Thomas  Chaloner,  the  English  ambassador  in 
Spain,  sent  home  a  bitter  complaint  to  Queen  Elizabeth,  his  mistress, 
that  the  customhouse  officers  had  opened  his  trunks  in  order  to  search 
them.  But  the  Queen  returned  him  for  answer^  that  cm  ambassador 
loas  to  put  up  with  everything  that  did  not  directly  of  end  the  dig- 
nity of  his  sovereign.^    So,  while  the  ambassador  is  exempt  from  the 
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• 

<'apitation  tax,  and  every  personal  imposition  relating  to  tlie  char- 
acter or  quality  of  a  subject  of  the  State,  he  is  expected  to  pay  tolls, 
postage,  &c.,  and  the  ordinary  duties  imposed  on  the  goods  and  pro- 
visions he  may  use." 

Halleck,  op.  cit.,  vol.  1,  pp.  382-384. 

"  This  exemption  includes  direct  personal  taxes,  such  as  the  capi- 
tation or  poll  tax;  special  taxes  like  those  on  income  and  capital 
(unless  the  minister  is  engaged  in  commerce) ;  sumptuary  taxes  like 
those  on  doors  and  windows;  those  for  military  purposes,  quarter- 
ing troops,  etc. 

''It  does  not  necessarily  include  such  indirect  taxes  as  the  excise, 
rates  or  assessments  for  local  purposes  from  which  he  derives  a 
benefit,  inheritance  taxes,  customs  dues,  stamp  and  registry  duties, 
tolls,  etc.  Nor  does  the  immunitj^  include  taxes  on  realty.  Even  the 
residence  of  the  minister  is  not  necessarily  exempt  from  the  land 
tax.  In  respect  to  indirect  taxes  and  -the  tax  on  his  residence,  the 
l^rinciples  of  reciprocity  or  courtesy  are  usually  applied. 

"  For  the  practice  of  the  United  States,  see  4  Moore,  Digest,  Sees. 
667-669.  Art.  II  of  the  '  Rules  on  Diplomatic  Immunities '  adopted 
by  the  Institute  of  Int.  Law  in  1895  declares:  'The  foreign  public 
minister,  the  functionaries  officially  attached  to  his  mission,  and  the 
members  of  their  families  living  with  them,  are  dispensed  from  pay- 
ing: (1)  direct  personal  imposts  and  sumptuary  taxes;  (2)  general 
imposts  upon  wealth,  whether  upon  capital  or  upon  income;  (3)  war 
taxes ;  (4)  customs  dues  in  respect  to  objects  for  personal  use.  Each 
Government  may  indicate  the  evidence  required  for  these  exemp- 
tions from  taxation.' " 

Hershey,  op.  cit.,  note  45,  pp.  290-291. 

"  It  is  held  that  this  exemption  extends  to  income  tax.  ,  If  so,  a 
diplomatic  agent  would  have  to  apply  for  a  return  of  income  tax  on 
national  debt  bonds,  stocks,  shares  and  debentures  on  which  the  tax 
is  deducted  at  the  source.  As  it  is  better  that  he  should  not  expose 
himself  to  the  necessity  of  having  to  make  application  for  repay- 
ment, it  will  be  better  to  avoid  any  investments  of  the  kind  in  the 
country  where  he  is  stationed  as  representative  of  his  sovereign." 
Satow,  op.  cit.,  vol.  1,  p.  274. 

"  It  is  usual  to  assert  that  the  person  of  the  envoy,  his  movables, 
and  the  property  belonging  to  him  as  the  representative  of  his 
sovereign  are  not  subject  to  taxation.  A  far  more  exact  idea  of  the 
exemption  can  be  drawn,  however,  from  the  statement  of  Twiss,  who 
says  that  '  a  foreign  minister  is  privileged  from  being  called  upon  to 
contribute  personally  to  general  taxes  of  a  country ;  that  is,  to  such 
taxes  as  are  levied  by  the  government,  and  which  are  available  for 
the  general  purposes  of  the  state,  in  which  the  ambassador  is  not 
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interested.    But  a  foreign  minister  is  not' exempt  from  the  payment 
of  local  dues,  which  are  raised  for  purposes  of  local  administration, 
and  which  are  expended  on  local  objects,  from  which  he  himself  in 
common  with  his  neighbors,  derives  immediate  benefit.    Thus  he  is. 
liable  to  pay  local  rates  assessed  upon  his  hotel,  or  its  site,  for  sewer- 
age, lighting,  watching,  and  similar  objects.    He  is  also  liable  to  pay 
tolls  for  the  use  of  roads  and  bridges,  and  also  for  the  carriage  of  his 
letters,  if  they  are  conveyed  to  him  by  the  local  post.'     Even  the 
exemption  from  general  taxes  as  thus  formulated  is  not  universally 
recognized.    '  When  a  foreign  legation  occupies  rented  property  iii 
this  country,  the  owner  of  the  premises  is  not  exempted  from  all 
lawful  taxes;'  and  the '  rule  observed  by  this  government  with  respect 
to  the  taxation  of  property  owned  by  a  foreign  government  and 
occupied  as  its  legation,  is  to  accord  reciprocity  in  regard  to  general 
taxation,  but  not  to  specially  exempt  it  from  local  assessments,  such 
as  water  rent  and  the  like,  unless  it  were  definitely  understood  that 
these  taxes  would  also  be  exempted  by  the  foreign  government  upon 
a  piece  of  property  belonging  to  the  United  States  and  used  for  a 
like  purpose  b.y  our  minister.' 

"As  to  immunity  from  customs  dues,  it  is  the  usage  of  nearly  all 
nations  to  permit  the  heads  of  all  missions,  temporary  or  permanent, 
of  whatever  rank,  to  import  free  of  duty  such  articles  as  are  intended 
for  their  private  use  or  consumption.  While  in  some  countries  the 
privilege  is  limited  to  a  certain  amount,  such  amount  is  usually  so  ■ 
liberal  as  to  preclude  the  idea  that  any  restriction  is  re,ally  intended." 
Taylor,  Treatise,  Int.  Pub.  Law,  pp.  345-346. 

"  The  person  and  personal  effects  of  the  minister  are  not  liable  to 
taxation.  He  is  exempt  from  the  payment  of  duties  on  the  importa- 
tion of  articles  for  his  own  personal  use  and  that  of  his  family.  But 
this  latter  exemption  is,  at  present,  by  the  usage  of  most  nations, 
limited  to  a  fixed  sum  during  the  continuance  of  the  mission.  He  is 
liable  to  the  payment  of  tolls  and  postages.  The  hotel  in  which  he 
resides,  though  exempt  from  the  quartering  of  troops,  is  subject  to 
taxation,  in  common  with  the  other  real  property  of  the  country, 
whether  it  belongs  to  him  or  to  his  Government.  And  though,  in 
general,  his  house  is  inviolable,  and  can  not  be  entered,  without  his- 
permission,  by  police,  customhouse,  or  excise  officers,  yet  the  abuse 
of  this  privilege,  by  which  it  was  converted  in  some  countries  into  an 
asylum  for  fugitives  from  justice,  has  caused  it  to  be  very  much  re- 
strained by  the  recent  usage  of  nations." 
Wheaton,  Int.  Law,  pp.  319-820. 

"Dr.  Twiss  {Law  of  Natiom,  1,  Sec.  203)  states  the  present  rule 
and  practice  somewhat  differently :  'A  foreign  minister  is  privileged 
from  being  called  upon  to  contribute  personally  to  the  general  taxes 
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of  a  country ;  that  is,  to  such  taxes  as  are  levied  by  the  Government, 
and  which  are  available  for  the  general  purposes  of  the  State,  in 
which  the  ambassador  is  not  interested.  But  a  foreign  minister  is 
not  exempt  from  the  payment  of  local  dues  which  are  raised  for  pur- 
poses of  local  administration,  and  which  are  expended  on  local  ob- 
jects, from  which  he  himself,  in  common  with  his  neighbors,  derives 
immediate  benefit.  Thus,  he  is  liable  to  pay  local  rates  assessed 
upon  his  hotel  or  its  site  for  sewerage,  lighting,  watching,  and  similar 
objects.  This  liability  has  sometimes  been  disputed,  and  Kliiber 
holds  it  to  be  doubtful  whether  such  rates  can  be  rightfully  exacted 
if  the  ambassador  is  unwilling  to  pay  them.  Wheaton  considers  the 
ambassador's  hotel  to  be  subject  to  taxation  in  common  with  other 
real  property  of  the  country.  A.  practical  difficulty  will  always  be 
found  in  levying  the  rates,  as  the  person  and  property  of  the  am- 
bassador are  exempt  from  the  jurisdiction  of  the  civil  tribunals, 
which  must  be  appealed  to  in  order  to  enforce  payment,  in  the  last 
resort." 

Dana's  note  to  Wheaton,  pp.  319-320. 

Note. — For   the   customary   exemptions   from   customs   duties   of   the 

various  States,  see  Satow,  Diplwiatio  Practice,  vol.  1,  ch.  20. 

VII.  THE  GIVING  OF  TESTIMONY,  ETC. 

"  The  third  privilege  of  envoys  in  reference  to  their  exterritoriality 
is  exemption  from  subpoena  as  witnesses.  No  envoy  can  be  obliged,. 
or  even  required,  to  appear  as  a  witness  in  a  civil  or  criminal  or  ad- 
nfxinistrative  court,  nor  is  an  envoy  obliged  to  give  evidence  before 
a  Commissioner  sent  to  his  house.  If,  however,  an  envoy  chooses 
for  himself  to  appear  as  a  witness  or  to  give  evidence  of  any  kind, 
the  Courts  can  make  use  of  such  evidence.  A  remarkable  case  of 
this  kind  is  that  of  the  Dutch  envoy  Dubois  in  Washington,  which 
happened  in  1856.  A  case  of  homicide  occurred  in  the  presence  of 
M.  Dubois,  and,  as  his  evidence  was  absolutely  necessary  for  the  trial,, 
the  Foreign  Secretary  of  the  United  States  asked  Dubois  to  appear 
before  the  court  as  a  witness,  recognizing  the  fact  that  Dubois  had 
no  duty  to  do  so.  When  Dubois,  on  the  advice  of  all  the  other  dip- 
lomatic envoys  in  Washington,  refused  to  comply  with  this  desire, 
the.  United  States  brought  the  matter  before  the  Dutch  Govern- 
ment. The  latter,  however,  approved  of  Dubois's  refusal  but  author- 
ized him  to  give  evidence  under  oath  before  the  American  Foreign 
Secretary.  As,  however,  such  evidence  would  have  had  no  value 
at  all  according  to  the  local  law,  Dubois's  evidence  was  not  taken, 
and  the  Government  of  the  United"  States  asked  the  Dutch  Govern- 
ment to  recall  him." 

Oppenhelm,  op.  cit.,  vol.  1,  pp.  465-66. 
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"  A  member  of  a  legation  can  not  be  required  to  appear  in  court 
as  a  witiiess  or  for  any  other  purpose.  The  Dutch  minister  at  Wash- 
ington, in  1856,  was  witness  to  a  homicide  in  a  hotel.  His  attend- 
ance in  the  court  at  the  trial  as  a  witness  was  deemed  essential,  and 
the  Government  attorney  applied  to  the  Secretary  of  State  to  secure 
his  presence.  The  minister  refused  to  attend,  an<i  request  on  the 
Netherlands  Government  was  made,  through  the  American  minister 
at  The  Hague,  for  instructions  to  its  minister  to  appear  and  testify, 
at  the  same  time  bringing  to  its  notice  the  provision  of  the  Constitu- 
tion of  the  United  States  giving  the  right  to  the  accused  to  be  con- 
fronted with  the  witness  against  him.  The  Netherlands  Govern- 
ment consented  that  the  minister  might  appear  at  the  Department  of 
State  and  make  his  declaration  under  oath,  to  which  the  minister 
added  the  condition  that  he  should. not  be  subjected  to  cross-exami- 
nation. Such  a  declaration  the  Government  a.ttorney  said  would  not 
be  admitted  as  evidence,  and  it  was  not  made.  The  conduct  of  the 
Dutch  minister  in  manifesting  such  a  disinclination  to  meet  the  re- 
quirements of  justice  was  so  displeasing  to  the  Government  of  the 
United  States  that  he  ceased  to  be  fersona  grata,  and  he  was  soon 
recalled. 

"  The  Printed  Instructions  remind  the  diplomatic  representative 
of  the  United  States  that  the  immunity  from  criminal  and  civil 
jirocess  can  not  be  waived  except  by  the  consent  of  his  Government, 
as  it  belongs  to  his  office,  not  to  himself.  Neither  should  he  consent 
to  appear  before  a  tribunal  except  by  the  consent  of  his  Government. 
Even  if  called  upon  to  give  testimony  under  conditions  which  do  not 
concern  the  business  of  his  mission,  and  which  are  of  a  nature  to 
counsel  him  to  respond  to  the  interests  of  justice,  he  should  not  do 
so  without  the  consent  of  the  President,  which  in  such  case  would 
probably  be  granted." 

Foster,  op.  cit.,  pp.  161-162. 

"  In  case  of  crime  committed  in  the  house  of  a  foreign  minister,  or 
by  one  of  his  suite,  and  the  accused  be  given  up  to  be  tried  by  the 
local  authorities,  as  also  in  cases  of  crime  committed  by  others,  it  not 
unfrequently  happens  that  the  only  or  most  important  witnesses  are 
the  minister,  his  family,  his  employes,  or  members  of  his  legation. 
But  if  such  persons  are  entirely  exempt  from  local  jurisdiction,  how 
can  their  evidence  be  taken?  If  they  refuse  to  give  it,  must  the 
guilty  escape  unpunished  ?  It  is  true  that  they  can  not  be  compelled 
to  appear  and  give  testimony  in  such  cases,  unless  the  right  of  com- 
pulsion be  secured  by  treaty  stipulations ;  nevertheless,  modem  cus- 
tom has  established  the  practice,  that  where  the  deposition  of  a  min- 
ister, or  of  any  person  attached  to  his  suite,  is  required  in  the  courts  of 
the  country  wherein  the  minister  resides,  the  secretary,  or  minister 
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of  foreign  affairs,  requests  the  minister  to  appear,  or  to  cause  the  per- 
son summoned  to  appear,  before  some  competent  authority,  have  their 
depositions  taken,  and  in  due  form  communicated  to  the  authoritj' 
which  made  the  request.  In  most  cases,  the  depositions  are  taken 
before  the  secretary  of  their  own  legation.  In  criminal  trials,  the 
laws  of  some  countries  require  that  the  testimony  be  given  before  the 
court,  and  in  presence  of  the  accused.  In  such  cases,  the  foreign  ofRce 
requests  the  personal  attendance,  of  the  minister,  or  person  summoned, 
at  the  time  and  place  designated.  To  refuse  to  comply  with  such 
request,  without  good  and  substantial  reasons,  is  now  regarded  as  dis- 
courteous and  disrespectful  to  the  government  which  makes  it,  and 
may  justify  the  dismissal  of  such  minister.  In  1856  the  government 
of  the  United  States  of  America  requested  the  recall  of  the  minister 
of  the  Netherlands,  for  having  refused  to  appear  before  the  court,  in 
the  city  of  Washington,  to  give  his  testimony  in  a  criminal  cause 
which  was  then  pending,  and  in  which  this  minister  was  a  most  im- 
portant witness.  There  may,  however,  be  cages  where  the  minister 
would  be  fully  justified  in  declining  to  accede  to  such  a  request.  For 
instance,  if  the  court  should  be  so  wanting  in  dignity  and  character 
as  to  permit  its  officers  and  attorneys  to  annoy  witnesses,  by  unneces- 
sarily prolonged  cross-examinations,  and  by  questions  irrelevant  and 
insulting  to  the  witness  or  to  his  government,  a  minister  would  un- 
questionably be  justified  in  declining  to  appear  himself  or  to  direct 
the  appearance  of  any  of  his  suite,  before  such  a  tribun'al.  A  court 
which  allbws  such  license,  with  respect  to  ordinary  witnesses,  forfeits 
its  own  dignity  and  character;  but  when  it  is  permitted  toward  offi- 
cials of  foreign  States,  it  is  also  guilty  of  disrespect  to  such  States, 
and  violates  the  law  of  international  comity." 
Halleck,  op.  cit.,  vol.  1,  pp.  379-380. 

"  A  public  minister  is  free  from  legal  process  as  well  as  from  per- 
sonal restraint.  He  can  not  be  compelled  to  appear  in  court  and 
plead;  but  if  he  chooses  to  waive  his  privilege,  the  courts  will  deal 
with  him  either  as  plaintiff  or  defendant.  Having  submitted  him- 
self to  their  jurisdiction,  he  is  bound  to  go  through  all  that  is  need- 
ful to  the  due  conduct  of  the  case.  He  can  not,  for  instance,  refuse 
to  answer  awkward  questions  in  cross-examination  on  the  plea  of 
diplomatic  immunity.  The  question  whether  he  may  waive  his  privi- 
leges himself,  or  whether  his  government  is  alone  competent  to  do 
so,  is  one  to  be  decided,  not  by  international  law,  but-  by  the  law  of 
each  separate  state  for  its  own  diplomatic  agents.  If  the  evidence 
of  the  minister  of  ,a  foreign  power  is  required  in  an  important  case, 
he  must  be  requested, to  appear  and  give  it;  but  he  can  not  be  com- 
pelled to  do  so.  Rather  than  defeat, the  ends  of  justice,  ambassadors 
will  generally  consent  to  waive  their  immunity  and  giye  the  re- 
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quired  testimony.  But  in  1856  the  Dutch  minister  at  Washington, 
who  was  an  essential  witness  in  a  case  .of  murder,  refused  to  appear 
in  open  court,  though  he  was  willing  to  make  a  deposition  on  oath. 
His  government  declined  to  order  him  to  give  evidence  publicly,  and 
the  United  States  demanded  his  recall  in  consequence ;  but  they  could 
not  force  him  to  appear  and  testify.  At  the  trial  of  Guiteau  for  the 
assassination  of  President  Garfield,  the  minister  of  Venezuela  ap- 
peared as  a  witness  and  gave  his  testimony  in  open  court." 
Lawrence,  op.  cit.,  pp.  313-314. 

"  It  is  agreed  that  the  ambassador  must  be  exempt  from  all  con- 
straint upon  his  person  and  his  movements  and  the  employment  of 
his  time.  He  can  not,  of  course,  be  arrested.  It  seems  to  be  settled, 
that  he  can  not  be  required  to  attend  as  a  witness  in  court,  as  this 
would  involve  an  authority  over  his  time  and  movements ;  to  be  exer- 
cised at  the  discretion  of  the  local  tribunals,  and  with  reference  to  the 
convenience  or  rights  of  other  parties  or  of  the  court.  The  same 
objections  exist  to  his  being  obliged  to  give  a  deposition,  in  the  sense 
of  the  common  law,  where  he  is  examined  by  a  magistrate  and  subject 
to  cross-examination.  With  greater  force  it  applies  to  his  being  com- 
pelled to  attend  court  as  a  defendant.  Even  if  rules  are  made  by 
which  ambassadors  are  exempt  from  a  levy  of  execution  on  their 
persons  or  property,  from  committal  for  contempt,  and  by  which 
their  convenience  is  consulted,  still  the  fact  remains  that  their  con- 
venience and  freedom  would  be  at  the  discretion  of  the  authorities 
of  the  nation,  legislative  or  judicial,  or  both;  and,  if  an  ambassador 
should  decline  to  attend  court,  and  to  comply  with  such  rules  as  the 
authorities  chose  to  enforce,  a  decree  might  be  rendered  against  him 
which  would  conclude  his  rights. 

"The  question  has  been  a  good  deal  discussed,  whether  the  am- 
bassador can  proceed  in  the  courts,  as  a  plaintiff.  It  has  been  stated 
in  many  textbooks  that  he  can  do  so,  by  waiving  his  personal  privilege. 
If  all  that  is  meant  by  that  is,  that,  if  he  does  not  waive  the  privilege 
and  invokes  the  jurisdiction  of  the  court  as  a  plaintiff,  it  is  com- 
petent for  the  court  to  try  the  case,  and  the  doing  so  will  furnish  no 
just  ground  of  offence,  it  may  be  true.  But,  if  it  is  meant  that,  as  be- 
tween himself  and  his  own  sovereign,  it  is  his  right  to  waive  the  ex- 
emption and  go  into  court  as  a  plaintiff,  it  is  enough,  perhaps,  to 
say  that  that  is  not  a  question  on  international  law,  but  of  the  direct 
relation  between  a  sovereign  and  his  agent.  If  it  is  appropriate  to 
say  anything  on  that  point,  it  may  be  suggested,  that,  without  the 
assent  of  his  own  sovereign,  no  ambassador  ought,  by  voluntarily  ' 
appearing  in  court  either  as  plaintiff  or  as  defendant,  to  place  him- 
self in  a  situation  by  which  he  may  forfeit  his  right  to  exemption 
from  control  over  his  time  or  movements.    As  far  as  the  courts  arc 
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r:oncerned,  it  would  seem,  that,  if  the  ambassador  invokes  their  juris- 
diction as  plaintiff,  they  may  take  cognizance  of  the  case;  and  no 
■  just  cause  of  international  complaint  can  arise,  if  they  withhold  direct 
process  on  his  person  or  property,  and  do  not  refuse  to  consult  his 
reasonable  convenience  as  far  as  the  rights  of  others  and  the  public 
business  permit.  In  case  a  suit  is  filed  against  an  ambassador,  no 
nation  allows  the  issue  of  a  compulsory  process  against  his  person  or 
property  to  secure  his  appearance;  and.it  would  seem  to  be  equally 
a  violation  of  principle  to  serve  a  notice  upon  him,  and  proceed  to 
render  a  conclusive  judgment  against  him  in  his  absence,  if  he  should 
decline  to  appear.  The  practice  of  France  has  been  to  send  notice  to 
The  ambassador  through  the  Foreign  Office,  but  then,  if  he  decline  to 
appear,  no  further  proceedings  are  had. 

"  These  rules  and  the  reasons  for  them,  in  the  case  of  the  ambassador, 
rare  applicable  to  all  persons  having  the  diplomatic  immunity.  The 
loss  or  waiver  of  the  privilege  may  be  of  little  consequence  in  the  case 
■of  many  of  them,  but  the  rule  must  be  uniform. 

Dana's  note  to  Wheaton  (8th  ed.),  p.  306. 

"A  diplomatic  representative  can  not  be  compelled  to  testify,  in  the 
•country  of  his  sojourn,  before  anj^  tribunal  whatsoever.  This  right 
is  regarded  as  appertaining  to  his  office,  not  to  his  person,  and  is  one 
of  which  he  can  not  divest  himself  except  by  the  consent  of  his  gov- 
■ernment.  Therefore,  even  if  a  diplomatic  representative  of  the 
United  States  be  called  upon  to  give  testimony  under  circumstances 
which  do  not  concern  the  business  of  his  mission,  and  which  are  of  a 
nature  to  counsel  him  to  respond  in  the  interest  of  justice,  he  should 
not  do  so  without  the  consent  of  the  President,  obtained  through  the 
Secretary  of  State,  which  in  any  such  case  would  probably  be 
■granted." 

Instructions  to  Diplomatic  Officers   (1897),  p.  19. 

"An  attache  of  the  Danish  legation  in  the  United  States  instituted 
in  the  United  States  district  court  at  Philadelphia  a  criminal  prose- 
cution against  a  local  officer  for  the  violation  of  his  diplomatic  priv- 
ilege, in  the  service  upon  him  of  legal  process  in  an  action  for  debt. 
The  Danish  charge  d'affaires  subsequently  asked  that  the  United 
States  district  attorney  at  Philadelphia  be  instructed  not  to  require 
the  personal  attendance  of  the  attache  to  give  testimony  in  the  case. 
The  Department  of  State,  in  reply,  adverted  to  the  circumstance 
that  the  prosecution  was  instituted  at  the  instance  and  upon  the  in- 
formation of  the  attache  himself  to  vindicate  and  establish  the.  right 
which  he  claimed  by  reason  of  his  official  station,  arid  expressed  the 
opinion  that  it  was  competent  for  the  court  and  was  '  its  exclusive 
right  and  province  to  dispense  or  not,  according  to  its  view  of  the 
■grounds  upon  which  the  exemption  is  claimed,  with  the  personal  at- 
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tendance '  of  the  attache.  The  Department  therefore  declined  to  in- 
struct the  district  attorney  as  requested,  and  added  that  it  must  nec- 
essarily be  left  to  the  court  and  jury  to  decide  upon  the  sufficiency  of 
the  proof  which  that  officer  should  furnish  if  he  should  decide  to  dis- 
pense with  the  personal  attendance  of  the  attache." 
Moore,  ov-  cit.,  vol.  IV,  pp.  642-64.'5. 

"  No  objection  is  seen  to  your  giving  your  testimony  of  your  own 
accord  in  the  case  referred  to.  [pending  in  a  court  of  justice  at  Flor- 
ence] ,  or  in  any  other  place  where  it  might  be  necessary  for  the  pur- 
poses of  justice.  If,  however,  there  should  be  any  attempt,  directly 
or  indirectly,  at  compulsion  in-  the  matter,  you  would  be  expected  to 
assert  your  privilege  as  a  diplomatic  agent,  and  in  that  you  would  be 
sustained  by  this-  government." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Marsh,  min.  to  Italy,  No.  547,  Nov.  1, 
1876,  MS.  Inst.  Italy,  11,  1.    Cited  from  Moore,  op.  cit.,  vol.  IV,  p.  644. 

"  Baron  von  Gerolt,  Prussian  minister,  having  complained  of  the 
refusal  of  a  justice  of  the  peace  in  the  District  of  Columbia  to  issue 
a  warrant  for  the  arrest  of  a  German  named  Duplessis,  who  was 
alleged  to  have  threatened  or  committed  violence  on  the  minister  or 
his  household,  the  matter  was  referred  to  the  Attorney  General  of 
the  United  States  for  his  opinion  as  to  the  right  of  a  justice  of  the 
peace  to  issue  a  warrant  f ok  the  arrest  of  an  individual  upon  a  mere 
declaration,  unaccompanied  by  any  oath,  of  a  member  of  the  diplo- 
matic body.  The  Attorney  General  held  that  the  justice  of  the  peace 
was  justified  in  his  refusal  to  issue  a  warrant  without  an  oath  of 
some  person  against  the  alleged  aggressor.  The  Department  of 
State,  in  communicating  this  opinion  to  the  Prussian  minister, 
observed  that  if  a  diplomatic  agent  should  be  the  only  perscm  who 
had  witnessed  the  acts  of  an'aggx-essor  in  such  a  case,  and  therefore 
the  only  person  capable  of  testifying  in  regard  to  them,  it  could  not 
be  perceived  'why  it  should  be  considered  incompatible  with  either 
his  dignity  or  the  exemption  from  the  jurisdiction  of  the  country 
to  which  he  is  entitled  for  him  voluntarily  to  offer  his  testimony  in 
the  usual  form.'  (Mr.  Hunter,  Act.  Sec.  of  State,  to  Baron  von 
Gerolt,  Aug.  2, 1852,  MS.  Notes  to  German  States,  VI,  310.)  " 
Moore,  op.  cit.,  vol.  IV,  p.  644. 

"  On  the  trial  of  Guiteau,  Senor  Comancho,  minister  from  Vene- 
zuela, who  was  present  at  President  Garfield's  assassination,  was 
called  as  a  witness  for  the  prosecution.  Before  he  was  sworn,  the 
following  statement  was  made  by  the  district  attorney  : 

" '  If  you  honor  please,  before  the  gentleman  is  sworn,  I  desire  to 
state,  or  rather  I  think  it  due  to  the  witnesses  to  state,  that  he  is 
the  minister  from  Venezuela  to  this  government,  and  entitled  under 
the  law  governing  diplomatic  relations  to  be  relieved  irom  service 
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hy  subpoena  or  sworn  as  a  witness  in  any  case.  Under  the  instruc- 
tions of  his  government,  owing  to  the  friendship  of  that  government 
for  the  United  States,  and  the  great  respect  for, the  memory  of  the 
man  who  was  assassinated,  they  have  instructed  him  to  Avaive  his 
rights  and  appear  as  a  witnes^  in  the  case,  the  same  as  any  witness 
who  is  a  citizen  of  this  country.'  " 

Guiteau's  Trial.  1,  136.    Cited  from  Moore,  op.  cit..  vol.  IV,  pp.  644^645.  • 

"  Early  in  the  morning  of  December  31,  -1886,  a  robbery  was  com- 
mitted in  the  house  of  the  Chilean  minister  at  Washington.  Later 
in  the  day  the  minister  addressed  a  note  to  the  Department  of  State 
expi'essing  his  appreciation  of  the  action  of  the  police  in  promptly 
effecting  the  arrest  of  the  culprit,  who  proved  to  be  a  person  formerly 
in  the  minister's  employ  as  a  servant.  In  acknowledging  the  receipt 
of  the  minister's  note,  the  Department  said :  'Although  fully  aware  of 
the  immunity  from  judicial  citation  which  pertains  to  your  positioa 
as  the  envoy  of  a  foreign  government,  yet  inasmuch  as  our  constitu- 
tional procedure  requires  that  a  person  accused  of  crime  shall  be 
confronted  with  the  witnesses  against  him,  and  as  yourself  and  the 
jnembers  of  your  household  are  best  qualified  to  give  the  evidence 
necessary  to  prevent  a  possible  miscarriage  of  justice,  I  may  be  per- 
mitted to  express  the  hope  that  you  will  courteously  offer  your  aid 
toward  the  vindication  of  the  laws  in  this  case.'  " 
Moore,  op.  cit.,  vol.  IV,  p.  645. 

■'  November  16,  1893,  the  judge  of  the  second  civil  court  at  the  City 
of  Mexico  addressed  certain  interrogatories  to  the  minister  of  the 
United  States  in  a  civil  suit  then  pending.  One  of  the  inquiries  was 
whether  the  Congress  of  the  United  States  had  on  a  certain  day  passed 
an  act  imposing  a  certain  duty  on  imported  ores,  and  another  was 
whether  the  minister  had  authority  from  his  government  to  testify 
in  the  case.  The  charge  d'affaires  ad  interim  of  the  United  States 
answered  the  various  interrogatories,  giving  the  information  that 
was  sought  by  them;  but  the  inquiry  whether  he  was  authorized  by 
his  goverimient  to  testify  he  answered  in  the  negative.  The  Depart- 
ment of  State  declined  to  approve  his  action,  saying :  '  It  is  a  well- 
established  rule  that  no  public  minister  can  testify  in  a  civil  or  crimi- 
nal case  without  the  authorization  of  his  government.  Moreover,  he 
can  not  even  testify  as  a  private  individual,  for  he  may  not  waive  his 
official  character  and  immunities  without  express  authorization  of  his 
government.' " 

Moore,  op.  cit.,  vol.  IV,  p.  646. 

"  Mr.  Iddings,  secretary  of  the  American  embassy  at  Eome,  having 

inquired  whether  he  should  give  testimony  agaiijst  a  pickpocket,  as 

desired  by  an  Italian  court,  Mr.  Adee,  Acting  Secretary  of  State, 

replied  that  his  testimony  might  be  given  on  terms  consistent  with  his 
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representative  dignity,  and  that,  unless  an  examination  in  open  court 
was  indispensable,  the  giving  of  his  personal  depositioii  at  the  em- 
bassy was  preferable.  Mr.  Iddings  subsequently  reported  that  his 
deposition  was  to  be  taken  at  the  embassy  by  the  judge  before  whom 
the  case  was  pending." 

Moore,  op.  cit.,  vol.  IV,  p.  646. 

VIII.  EXEMPTION  FROM  POLICE  REGULATIONS. 

"The  fourth  privilege  of  envoys  in  reference  to  their  exten-i- 
toriality  is  exemption  from  the  police  of  the  receiving  states.  Orders 
and  regulations  of  the  police  do  in  no  way  bind  them.  On  the  other 
hand,  this  exemption  from  police  does  not  contain  the  privilege  of 
an  envoy  to  do  what  he  likes  as  regards  matters  which  are  regulated 
by  the  police.  Although  such  regulations  can  in  no  way,bind  him, 
an  envoy  enjoys  the  privilege  of  exemption  from  police  under  the 
presupposition  that  he  acts  and  behaves  in  such  a  manner  as  har- 
monizes with  the  internal  order  of  the  receiving  state.  He  is,  there- 
fore, expected  to  comply  voluntarily  with  all  such  commands  and  in- 
junctions of  the  local  police,  as  on  the  one  hand,  do  not  restrict 
him  in  the  effective  exercise  of  his  duties,  and,  on  the  other  hand,  are 
of  importance  for  the  general  order  and  safety  of  the  community. 
Of  course  he  can  not  be  punished  if  he  acts  otherwise,  but  the  re- 
ceiving government  may  request  his  recall  or  even  be  justified  in 
other  measures  of  such  a  kind  as  do  not  injure  his  inviolability. 
Thus,  for  instance,  if  in  time  of  plague  an  envoy  were  not  volun- 
tarily to  comply  with  important  sanitary  arrangements  of  the  local 
police,  and  if  there  were  great  danger  in  delay,  a  case  of  necessity 
would  be  created  and  the  receiving  government  would  be  justified  in 
the  exercise  of  reasonable  pressure  upon  the  envoy." 
Oppenheim,  op.  cit.,  vol.  I,  pp.  466^67. 

"'The  public  foreign  minister  is  exempt  from  police  jurisdiction, 
ibut  this  immunity  must  not  be  exaggerated.  When  it  is  stated  that 
.a  foreign  diplomatic  agent  is  not  subject  to  the  police  laws  of  the 
■state  where  he  resides,  this  does  not  mean  that  he  is  free  from  ob- 
:servance  of  the  police  regulations  to  which  the  nationals  and  for- 
'«igners  living  in  the  country  are  bound  to  conform,  as,  for  example, 
the  rules  relating  to  traific,  lighting,  bridges,  powder  magazines,  etc. 
Indeed,  it  is  beyond  all  discussion  that  diplomatic  agents  are  bound 
to  observe  police  regulations  which  have  as  their  purpose  security 
.and  public  order.  It  is  also  admitted,  without  question,  that  the  local 
government  has  the  right  to  suppress  acts  which  might  cause  disorder 
and  disturbance  of  the  public  tranquility,  for  such  acts  are  outside  of 
idiplomalic  functions.    The  observance  of  police  laws  and  prescrip- 
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tion  is  often  recognized  as  a  tacit  condition  of  the  reception  of  public 
ministers.  In  considering  exemption  from  police  jurisdiction  it  must 
be  understood  that,  in  any  case  of  their  violation,  it  is  not  permissable 
to  proceed  against  a  public  minister  by  way  of  citation,  but  simply 
by  way  of  notice,  and  that  no  direct  or  indirect  constraint  may  be  used 
against  the  minister.  Assuredly,  in  such  a  case,  it  would  be  well  to 
notify  the  goverimaent  which  the  diplomatic  agent  represents  in 
order  that  it  might  take  action;  but  in  case  of  urgency,  the  public 
welfare  should  take  precedence  of  respect  due  to  the  public  minister ; 
moreover,  diplomatic  forms  are  safeguarded  by  the  friendly  tone  of 
the  communication. 

"It  is  very  certain  that  the  local  police  always  has  the  right  to 
take  measures  to  prevent  actions  contrary  to  the  laws,  the  public 
safety  and  order;  as  much  more  so  since  it  is  the  primary  duty  of 
diplomatic  agents  to  do  nothing  that  might  interfere  with  police  laws 
and  regulations  of  the  state  upon  whose  territory  they  reside.  The 
public  minister  is  bound  then  to  refrain  from  acts  which  tend  to 
disturb  the  existing  order,  and  to  see  to  it  that  nothing  happens 
within  his  residence  that  might  injure  the  public  health  contrary  to 
the  ordinances  relating  thereto.  In  failing  to  respect  the  police  laws 
and  regulations  relating  to  public  order  and  safety,  he  would  violate 
every  principle  upon  which  his  immunity  is  based;  he  would  even 
be  considered  as  having  renounced  it.  Since  the  respect  due  to  the 
dignity  of  the  foreign  state  is  not  incompatible  with  the  cause  of  se- 
curity and  good  order,  if  the  public  minister  wishes,  for  example,  in 
his  gardens,  to  indulge  in  target  practice  injurious  to  his  neighbors, 
or  to  light  dangerous  fires,  the  police  would  have  the  right  to  forbid 
these  acts.  In  such  a  case  an  oiRcial  notice  on  the  part  of  the  police 
authorities  should  be  sufficient  to  put  an  end  to  the  cause  of  the 
trouble  or  inquietude;  for  it  can  not  be  supposed  that  the  public 
minister  would  care  to  engage  in  an  open  struggle  with  the  authori- 
ties. But  if  the  agent  should  persist  in  his  reprehensible  conduct,  the 
police  would  unquestionably  have  the  right  to  intervene  in  order  to 
avert  inmiediate  danger.  Immunities  are  respectable  things,  but  it 
is  proper  to  curtail  them  as  much  as  possible  in  the  interest  of  public 
order.  It  is  also  true  that  the  public  foreign  minister  should  not 
permit  in  his  residence  people  of  the  country  where  he  resides  to 
engage  in  games  of  chance  where  gambling  is  forbidden  by  the  laws, 
and  that  he  should  rigorously  prohibit  people  of  his  suite  from  en- 
gaging in  forbidden  trade.  If  he  does  not  conform  to  these  duties, 
the  government  should  be  notified  of  the  fact." 

Pradier-FodgrS,  Traitd  de  droit  int.  public,  III,  pp.  332-334. 

"  In  considering  the  immunities  of  diplomatic  officers,  it  is  im- 
portant to  draw  a  distinction,  which,  it  is  believed,  has  not  usually 
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been  noticed,  between  measures  of  punishment  and  measures  of 
prevention.  The  theory  of  diplomatic  immunity  is  riot  that  the 
diplomatic  officer  is  freed  from  the  restraints  of  the  law  and  exempt 
from  the  duty  of  observing  them,  but  only  that  he  can  not  be 
punished  for  his  failure  to  respect  them.  The  punitive  power  of 
the  state  can  not  be  directly  enforced  against  him.  It  will  hardly 
be  denied,  however,  that  it  is  his  duty  to  respect  the  laws  of  the 
country  in  which  he  resides,  and  that  he  may  in  many  conceivable 
cases  be  prevented  from  doing  unlawful  acts,  for  which,  if  he  were 
allowed  to  commit  them,  he  could  not  be  punished.  This  distinction 
is  peculiarly  applicable  to  police  regulations,  made  for  the  purpose 
of  assuring  the  public  health  and  safety.  Take,  for  example,  the 
case  of  regulations  with  regard  to  the  use  of  the  public  highways. 
Immunity  from  punishment  for  the  violation  of  such  regulations  by 
no  means  implies  that  actual  coercion  might  not  be  employed  in 
protecting  the  public  from  injury,  as  by  running  down  persons  in 
the  street.  Foreign  men-of-war,  in  spite  of  their  exterritoriality, 
are,  as  has  beeii  seen,  required  to  observe  harbor  and  sanitary  regu- 
lations. The  immunity  from  judicial  process  can  not  be  perverted 
into  a  license  to  disregard'  the  health  and  safety  of  the  public,  nor 
can  it  be  construed  as  precluding  the  actual  prevention  of  injuries 
to  person  or  property,  where,  but  for  the  exercise  of  immediate 
restraint,  irreparable  damage  is  threatened. 

"A  citizen  of  Washington  having  complained  to  the  Department 
of  State,  in  1888,  that  there  was  a  flock  of  barnyard  fowls  on  the 
premises  of  the  British  minister,  which  gave  much  annoyance  to 
persons  living  in  the  neighborhood,  the  Department  in  reply  re- 
ferred to  the  act  of  Congress  of  January  26,  1887,  24  Stat.,  368, 
which  authorized  the  commissioners  of  the  District  of  Columbia  to 
make  and  enforce  police  regulations  in  regard  to  various  matters, 
including  "'the  keeping  or  running  at  large  of  dogs  and  fowls.'  The 
Department  added  that,  while  it  was  not  informed  as  to  what  regu- 
lations, if  any,  the  commissioners  had  adopted  under  the  act  in 
question,  the  {)roper  course  for  its  correspondent  would  be,  in  the 
first  instance,  to  bring  the  complaint  to  the  notice  of  the  local 
authorities,  who  could  investigate  the  matter,  and  determine  whether 
there  had  been  any  violation  of  the  police  regulations  established  for 
the  District." 

Moore,  op.  oit.,  vol.  IV,  pp.  678-679. 

"  The  primary  object  of  the  diplomatic  coachman's  badge  is  '  to 
identify  the  equipage  as  that  of  a  foreign  ambassador  or  minister  in 
actual  use  for  the  envoy's  personal  behoof.  Its  second  purpose  is  to 
establish  the  right  of  the  equipage  to  invoke  the  aid  of  the  police  to 
assist  m  obtammg  for  the  envoy  all  the  usual  and  proper  courtesies 
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which  should  properly  be  shown  to  his  high  office.  It  does  not  *  *  * 
•carry  with  it  any  privilege  of  disregarding  the  ordinary  rules  of 
circulation  and  traffic,  or  doing  anything  calculated  to  impair  public 
order  or  to  imperil  life  or  property.  In  ordinary  conditions  of 
street  travel,  where  the  envoy's  equipage  is  exposed  to  no  interrup- 
tion or  delay,  it  may  be  presumed  to  follow  its  course  to  its  own  dis- 
cretion within  the  ordinary  rules  of  the  road  the  same  as  any  private 
equipage,  without  needing  any  assistance  from  the  badge  to  enable 
it  to  do  so.  The  principal  application  of  the  badge  is  on  occasions 
of  extraordinary  concourse  or  unusual  congestion  of  travel,  where  the 
•control  of  the  police  is  necessary  to  keep  order  and  prevent  a  dead- 
lock. On  all  such  occasions  it  is  expected  that,  upon  exhibition  of 
the  envoy's  permit,  the  eiforts  of  the  police  will  be  promptly  and 
courteously  rendered  to  facilitate  passage  through  the  obstruction 
and  access  to  his  destination,  especially  if  the  occasion  be  one  of  a 
public  ceremony  or  large  entertainment  to  which  the  envoy  is  pre- 
sumably an  invited  guest.' " 

Jlr.  Hay,  Sec.  of  State,  to  Mr.  Wight,  Feb.  17,  1900,  243  MS.  Dom.  Let. 
104.     Cited  from  Moore,  op.  cit.,  vol.  IV,  p.  679. 

"While  there  are  United  States  statutes  prohibiting  hunting, 
shooting,  or  capturing  game  in  certain  public  parks  and  reservations, 
there  is  none  that  forbids  generally  hunting  or  shooting  within  the 
United  States,  or  that  imposes  license  taxes  for  hunting  or  shooting 
in  territory  subject  to  United  States  jurisdiction;  and  '  as  no  license 
taxes  are  required,  no  exception  from  their  payment  is  made  in  favor 
of  diplomatic  or  consular  representatives  of  foreign  governments 
residing  here.' " 

Knox,  At.  Gen.,  Jan.  2,  1902,  23  Op.  608.     Cited  from  Moore,  op.  cit., 
pp.  679-80. 

IX.  OTHER  PRIVILEGES  AND  IMMUNITIES. 

"  When  permanent  legations  were  first  established  by  states  at  one 
another's  courts,  many  extreme  pretensions  were  put  forward  by 
ambassadors,  and  among  them  was  the  claim  to  exercise  civil  and 
criminal  jurisdiction  over  the  members  of  their  suites  according  to 
the  laws  of  their  own  country.  But  in  modern  practice  no  such  right 
is  conceded,  and  it  would  not  now  be  demanded.  In  civil  matters 
the  utmost  a  diplomatic  minister  can  do  is  to  authenticate  testa- 
ments and  contracts  made  before  him  by  members  of  his  suite;  and 
his  chaplain  may  solemnize  marriages  between  subjects  of  the  state 
that  has  accredited  him  in  the  chapel  of  the  embassy,  if  the  laws  of 
their  country  allow  it ;  but  there  is  great  doubt  and  great  diversity 
of  practice  with  regard  to  the  marriage  of  foreigners,  or  marriages 
between  a  subject  of  the  ambassador's  state  and  a  foreigner.  In 
criminal  matters  that  arise  between  members  of  the  suite,  the  head 
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of  the  legation  takes  and  prepares  the  evidence,  but  sends  the  ac- 
cused home  for  trial;  and  he  possesses  a  similar  power  as  to  the 
servants  of  the  embassy,  though  its  limits  are  uncertain  and  dis- 
putable." 

Lawrence,  op.  cit.,  p.  314. 

"  Other  privileges  of  public  ministers  are  the  right  of  private  wor- 
ship (which  is  no  longer  of  great  importance  in  this  age  of  tolera- 
tion) ;  the  right,  according  to  their  rank,  to  certain  ceremonial 
honors  and  marks  of  respect;  a  very  limited  and  purely  voluntary 
disciplinary  jurisdiction  over  members  of  their  suites  or  official 
families ;  and,  if  permitted  by  their  home  governments,  the  right  of 
performing  certain  civil  functions,  such  as  the  issuance  of  passports 
to  fellow  nationals,  the  authentication  of  certain  documents  like 
wills,  contracts,  etc.,  and  the  performance  of  the  marriage  ceremony." 
Hershey,  op.  cit.,  p.  291. 

"A  sixth  privilege  of  envoys  in  reference  to  their  exterritoriality 
is  the  so-called  Right  of  Chapel  (Droit  de  chapelle  or  Droit  du  culte). 
This  is  the  privilege  of  having  a  private  chapel  for  the  practice  of 
his'  own  religion,  which  must  be  granted  to  an  envoy  by  the  Munic- 
ipal Law  of  the  receiving  state.  A  privilege  of  great  worth  in 
former  times,  when  freedom  of  religious  worship  was  unknown  in 
most  states,  it  has  at  present  an  historical  value  onlj-.  But  it  has  not 
disappeared  and  might  become  again  of  actual  importance  in  case  a 
state  should  in  the  future  give  way  to  reactionary  intolerance.  It 
must,  however,  be  emphasized  that  the  right  of  chapel  must  only 
comprise  the  privilege  of  religious  worship  in  a  private  chapel  inside 
the  official  residence  of  the  envoy.  No  right  of  having  and  tolling 
bells  need  be  granted.  The  privilege  includes  the  office  of  a  chaplain, 
who  must  be  allowed  to  perform  every  religious  ceremony  within 
the  chapel,  such  as  baptism  and  the  like.  It  further  includes  per- 
mission to  all  the  compatriots  of  the  envoy,  even  if  they  do  not 
belong  to  his  retinue,  to  take  part  in  the  service.  But  the  receiving 
state  need  not  allow  its  own  subjects  to  take  part  therein. 

"  The  seventh  and  last  privilege  of  envoys  in  reference  to  their  ex- 
territoriality is  self -jurisdiction  within  certain  limits.  As  the  mem- 
bers of  his  retinue  are  considered  exterritorial,  the  receiving  state 
has  no  jurisdiction  over  them,  and  the  home  state  may  therefore 
delegate  such  civil  and  criminal  jurisdiction  to  the  envoy.  But  no 
receiving  state  is  required  to  grant  self -jurisdiction  to  en  ambas- 
sador beyond  a  certain  reasonable  limit.  Thus,  an  envoy  mnst  have 
jurisdiction  over  his  retinue  in  matters  of  discipline,  he  must  be  able 
to  order  the  arrest  of  a  member  of  his  retinue  who  has  committed  a 
crime  and  is  to  be  sent  home  for  his  trial,  and  the  like.    But  no 
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civilised  slate  -would  no^Yadays  allow  an  envoy  himself  to  try  a  mem- 
ber of  his  retinue.  This  was  done  in  former  centuries.  Thus,  in 
1603,  Sully,  who  was  sent  by  Henri  IV  of  France  on  a  special  mis- 
sion to  England,  called  together  a  French  jury  in  London  and  had 
a  member  of  his  retinue  condemned  to  death  for  murder.  The  con- 
victed man  was  handed  over  for  execution  to  the  English  authorities, 
but  James  I  reprieved  him." 

Oppenbeim,  op.  cit.,  vol.  1,  pp.  467-469. 

"A  minister,  resident  in  a  foreign  country,  is  entitled  to  the  privi- 
lege of  religious  worship  according  to  the  peculiar  forms  of  his  own 
faith,  although  it  may  not  be  generally  tolerated  by  the  laws  of  the 
state  to  which  he  is  accredited.  But  this  right  is,  in  strictness,  con- 
fined to  his  own  residence ;  he  can  do  what  he  pleases  within  his  own 
walls,  and  nobody  has  a  right  to  object  or  interfere.  '  But  if  the 
sovereign  of  the  country  where  he  resides  has  good  reasons  for  not- 
peimitting  him  to  exercise  his  religion  in  a  manner  any  way  public, 
this  sovereign  is  not  to  be  blamed,  much  less  accused  of  offending 
against  the  law  of  nations.'  This  limitation,  which  Vattel  has  placed 
on  the  right  of  religious  worship,  is  approved  by  other  text- writers, 
although,  at  this  day,  no  civilised  country  refuses  ambassadors  this 
free  exercise,  except  so  far  as  it  might  interfere  with  municipal  police 
regulations  for  maintaining  public  order.  '  The  increasing  spirit  of 
religious  freedom  and  liberality,'  says  Wheaton,  'has  gradually  ex- 
tended this  privilege  to  the  establishment,  in  most  countries,  of  public 
chapels,  attached  to  the  different  foreign  embassies,  in  which  not  only 
foreigners  of  the  same  nation,  but  even  natives  of  the  country  of  the 
same  religion  are  allowed  the  free  exercise  of  their  peculiar  worship. 
This  does  not,  in  general,  extend  to  public  processions,  the  use  of 
bells,  or  other  external  rites  celebrated  beyond  the  walls  of  the  chapel.' 
Privileges  of  this  nature  are  usually  matters  of  treaty  stipulations." 
Halleek,  op.  cit.,  vol.  1,  p.  385. 

"A  minister,  resident  in  a  foreign  country,  is  entitled  to  the  privi- 
lege of  religious  worship  in  his  own  private  chapel,  according  to  the 
peculiar  forms  of  his  national  faith,  althoiigh  it  may  not  be  generally 
tolerated  by  the  laws  of  the  State  where  he  resides.  Even  since  the 
epoch  of  the  Eeformation  this  privilege  has  been  secured  by  conven- 
tion or  usage  between  the  Catholic  and  Protestant  nations  of  Europe. 
It  is  also  enjoyed  by  the  public  ministers  and  consuls  from  the  Chris- 
tian powers  in  Turkey  and  the  Barbary  States.  The  increasing  spirit 
ofreligious  freedom  and  liberality  has  gradually  extended  this  pri\'i- 
lege  to  the  establishment,  in  most  countries,  of  public  chapels  attached 
to  the  different  foreign  embassies,  in  which  not  only  foreigners  of  the 
same  nation  but  even  natives  of  the  country  of  the  same  religion  are 
allowed  the  free  exercise  of  their  peculiar  worship.    This  does  not 
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in  general,  extend  to  public  processions,  the  use  of  bells,  or  other  ex- 
ternal rites  celebrated  beyond  the  walls  of  the  chapel." 
Wheaton,  op.  cit.,  p.  324. 

"  By  virtue  of  this  voluntary  jurisdiction  a  diplomatic  agent  may 
still,  in  accordance  with  the  forms  prescribed  by  the  laws  of  his  own 
state,  authenticate  and  legalize  wills  and  other  unilateral  acts  and 
contracts,  affixing  his  seal  and  the  like.  It  seems  to  be  clear  that 
such  an  agent  may  legalize  contracts  of  marriage  between  members  of 
his  suite;  and  some  writers  claim  that  he  may  also  legalize  mar- 
riages between  subjects  of  his  state,  other  than  members  of  his  suite, 
"when  specially  authorized  to  do  so  by  his  sovereign.  There  is,  how- 
ever, no  general  custom  compelling  other  states  to  recognize  such 
marriages.  Even  in  countries  where  the  marriage  of  two  foreigners 
may  be  solemnized  it  seems  that  the  marriage  of  a  subject  of  the 
state  with  a  foreigner  in  the  house  of  his  ambassador,  according  to 
the  law  of  the  foreign  state,  would  not.  as  a  general  rule,  be  upheld. 
As  evidence  of  the  tendency  in  that  direction  reference  may  be  made 
to  the  case  of  Morgan  v.  French,  in  which  a  marriage  between  an 
Englishman  and  a  French  subject,  celebrated  at  the  English  embassy 
at  Paris,  was  declared  void  by  the  Tribunal  Civil  de  la  Seine,  and  to 
the  case  of  a  marriage  between  an  Austrian  and  an  English  woman, 
celebrated  in  English  form  at  the  English  embassy  at  Vienna,  an- 
nulled by  the  Supreme  Court  of  Austria  in  1880.  There  is,  however, 
no  well-defined  rule  upon  the  subject,  which  is  involved  in  great 
confusion  and  uncertainty." 
Taylor,  ■  ojj.  cit.,  p.  347. 

"  Two  particulars  only  remain  to  be  noted  with  respect  to  the  legal 
position  of  a  diplomatic  agent.  Of  these  the  first  is  that  he  preserves 
his  domicil  in  his  own  country,  as  a  natural  consequence  of  the,  fact 
that  his  functions  are  determinable  at  the  will  of  his  sovereign,  and 
that  he  has  therefore  no  intention  of  residence.  The  second  is  that 
notwithstanding  the  general  rule  that  acts  intended  to  have  legal 
effect,  in  order  to  have  such  effect  in  the  country  where  they  are  done, 
must  conform  to  the  territorial  law,  a  diplomatic  agent  may  legalise 
wills  and  other  unilateral  acts,  and  contracts,  including  perhaps  con- 
tracts of  marriage,  made  by  or  between  members  of  his  suite.  It  is 
said  by  some  writers  that  a  diplomatic  agent  may  also  legalise  mar- 
riages between  subjects  of  his  state,  other  than  members  of  his  suite, 
if  specially  authorized  to  do  so  by  his  sovereign,  but  this  view  is 
unquestionably  erroneous.  There  is  no  general  custom  which  places 
a  state  under  an  obligation  to  recognise  such, marriages,  and  in  some 
states  they  certainly  will  not  be  recognised." 
Hall,   op.   cit.,  p.  195. 
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X.  MINISTERS  RECALLED  OR  NOT  YET  RECEIVED. 

^linisters  who  have  been  recalled,  pending  their  departure  from  the 
country,  as  also  ministers  who  have  arrived  in  the  country  to  which 
they  have  been  accredited,  enjoy  diplomatic  privileges  and  immuni- 
ties to  a  qualified  degree  for  a  reasonable  period  unless  these  are 
abused.  But  such  immunity  probably  rests  upon  customary  usage 
rather  than  upon  strict  law. 

CASE  OF  M.   PICHON. 

"  M.  Pichon,  commissary  general  of  commercial  relations  and 
charge  d'affaires  of  France  in  the  United  States,  was,  toward  the 
close  of  February,  1805,  served  with  a  capias  in  a  suit  brought  against 
him  on  certain  bills  of  exchange.  He  claimed  his  privilege  as  charge 
d'affaires.  By  his  credentials,  which  his  counsel  produced,  his  con- 
tinuance in  the  character  of  charge  d'affaires  was  limited  to  the  ar- 
rival of  a  French  minister  plenipotentiary  in  the  United  States.,  A 
deposition  by  Mr.  Pichon  was  filed,  by  which  it  appeared  that  the 
minister.  General  Turreau,  arrived  in  the  United  States  about  No- 
vember 12,  1804;  that  since  that  tiine  M.  Pichon  had,  under  the  in- 
structions of  his  government,  been  making  necessary  arrangements 
to  return  with  his  family  to  France ;  that  his  detention  in  the  United 
States  since  the  arrival  of  General  Turreau  had  been  exclusively  due 
to  the  business  of  closing  his  official  transactions  as  charge  d'affaires, 
to  delay  in  receiving  his  public  papers  and  documents,  which,  hav- 
ing been  shipped  by  vessel  from  Alexandria  to  Philadelphia,  had, 
because  of  ice  in  the  Delaware,  been  carried  to  New  York,  and  to 
the  impracticability  of  obtaining  a  passage  for  Europe  at  Philadel- 
phia for  some  time  past;  and  that  he  had  never  abandoned  or  sus- 
pended his  intention  to  return  to  France,  but  was,  on  the  contrary, 
determined  to  return  thither  as  soon  as  practicable.  He  further  de- 
posed that  the  bills  of  exchange  on  which  the  suit  was  brought  were 
given  by  him  as  a  public  agent  of  France  for  the  equipment  and 
supply  of  certain  French  frigates,  and  not  on  his  private  account. 

"  Counsel  for  M.  Pichon  insisted  on  his  immediate  discharge  on 
the  ground  of  diplomatic  privilege,  maintaining  that  '  he  was  not 
bound  to  produce  any  testimonials  of  his  public  character,  the  notori- 
ety of  his  reception  by  the  President  being  all  that  the  nature  of  the 
case,  or  uniform  usage,  required ;  '  and  that  a  day's  delay  in  recogniz- 
ing his  privilege  to  obtain  a  certificate  from  the  United  States  Gov- 
ernment must  either  compel  him  to  give  bail  or  to  submit  to  actual 
imprisonment. 

"Counsel  for  the  plaintiff  disputed  the  extent  of  the  privilege 
claimed  and  the  sufficiency  of  the  excuse  for  M.  Pichon's  protracted 
residence  in  the  United  States.    They  insisted  that  his  appointment 
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as  charge  d'affaires  was  limited  by  its  own  terms ;  that  his  arrival  and 
continuance  were  chiefly  on  account  of  his  consular  functions,  and 
that  at  least  proof  should  be  produced  from  the  Secretary  of  State 
of  the  United  States  of  his  reception  as  a  minister. 

"  The  court  were  decidedly  of  opinion  that  Mr.  Pichon  would  be 
entitled  to  privilege  as  charge  d'affaires  till  his  return  to  France ;  but 
Chief  Justice  Shippen  seemed  inclined  to  wait  for  information  from 
the  Department  of  State,  as  to  his  actual  reception  by  the  President  in 
that  character.  On  its  being  intimated,  however,  that  the  attorney 
of  the  district  had  become  responsible  to  the  sheriff  for  Mr.  Pichon's 
appearance,  only  till  the  sense  of  the  court  could  be  obtained ;  and  that 
Mr.  Pichon  must  now,  probably,  submit  to  imprisonment  under  the 
capias :  the  judges  concurred  in  discharging  him  absolutely  from  the. 
process. 

"After  this  decision  the  plaintiff  obtained  another  capias  from  the 
United  States  circuit  court,  but,  before  it  was  served,  the  bills  were 
paid  by  the  French  Government,  and  the  proceedings  were  suspended 
after  a  motion  to  quash  the  writ  on  the  ground  of  privilege. 

Dupont -y.  Pichon  (1805),  Supreme  Court  of  Pennsylvania,  4  Dallas,  321. 
Cited  from  Moore,  op.  eit.,  Vol.  IV,  pp.  662-664. 

"  Far  would  it  be  from  the  intention  of  the  American  Government 
to  draw  within  its  rigorous  limits  the  exemption  from  ordinary  legal 
process  of  a  foreign  public  officer.  It  would  extend  to  them  a  liberal 
measure  of  time  and  a  full  portion  of  indulgence  for  the  execution  of 
the  trust,  and  for  departure  after  its  completion.  But  it  can  not  per- 
ceive the  justice  of  extending  these  privileges  beyond  their  limits  as 
sanctioned  by  custom  for  purposes  of  injustice  and  wrong." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  d'Anduaga,  Nov.  2,  1821,  MS.    . 

Notes  to  For.  Legs.  Ill,  29.    Cited  from  Moore,  op.  cit.,  vol.  IV,  p.  664. 

CASE  OF  MB.  BABEOZO 

"  June  9,  1826,  Mr.  Barrozo  Perera  presented  his  credentials  as 
charge  d'affaires  of  Portugal  to  the  United  States  under  appointment 
of  the  Princess  Isabel  Maria,  as  president  of  the  regency  constituted 
by  John  VI  to  administer  the  Government  during  his  illness,  and  was 
subsequently  recognized  as  charge  d'affaires  by  the  Infante  Dom 
Miguel  oh  the  latter's  accession  to  the  regency  in  the  name  of  his 
brother  Dom  Pedro  IV.  Subsequently,  on  July  18, 1828,  Mr.  Barrozo 
informed  the  Department  of  State  that,  in  consequence  of  the  direct 
usurpation  of  the  royal  power  by  Dom  Miguel,  in  derogation  of  the 
rights  of  Dom  Pedro  IV  and  in  violation  of  the  constitution  of  the 
Kingdom,  he  deemed  it  to  be  his  duty  to  cease  his  functions  as  diplo- 
matic agent  of  Dom  Miguel's  government,  and  that  he  would  submit 
his  action  to  Dom  Pedro  IV,  whose  authority  alone,  or  that  of  persons 
acting  in  his  name,  he  could  recognize.     Mr.  Barrozo  was  informed 
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that  his  letter  was  laid  before  the  President  and  placed  upon  the  files 
of  the  Department  of  State  as  evidence  of  the  important  step  which, 
he  had  taken.  On  August  25,  1828,  however,  Mr.  Barrozo  advised 
the  Secretary  of  State  that  a  provisional  junta  had  been  installed  at 
Oporto  for  the  purpose  of  maintaining  the  constitutional  authority  of 
Dom  Pedro  IV ;  that,  by  previously  ceasing  to  discharge  his  diplomatic 
functions,  he  did  not  consider  himself  as  ceasing  to  be  charge  d'affaires- 
of  his  Most  Faithful  Majesty ;  and  that  he  believed  it  to  be  his  duty 
to  resume  his  diplomatic  functions  as  representative  of  the  legitimate 
King.  This  note  was  received  at  the  Department  of  State  during  the 
absence  of  the  Secretary,  and  was  answered  by  the  statement  that  it 
would  be  laid  before  him  on  his  return.  On  November  6,  1828,  Mr. 
Barrozo,  as  charge  d'affaires  in  formed  the  Secretary  of  State  of  the 
arrival  in  England  of  the  young  Queen  of  Portugal,  Dona  Maria  de 
Gloria,  and  later,  in  the  same  month,  he  announced  the  abdication  by 
Dom  Pedro  of  the  Crown  of  Portgual  in  her  favor.  These  notes  re- 
mained unanswered,  and  the  only  communication  subsequently  ad- 
dressed to  Mr.  Barrozo,  during  the  administration  of  President 
Adams,  was  a  circular  sent  out  by  the  chief  clerk  to  members  of  the 
diplomatic  corps  inviting  them  to  attend  the  inauguration  of  Presi- 
dent Jackson. 

"  On  August  30,  1828,  Mr.  Torlade  d'Azambuja  presented  to  the 
Department  of  State  his  credentials,  bearing  date  March  31,  1828, 
as  charge  d'affaires  of  Portugal,  under  appointment  of  Dom  Miguel, 
as  regent.  No  action  was  then  taken,  and  the  information  soon 
afterwards  received  of  the  change  that  had  taken  place  in  the  Gov- 
ernment of  Portugal  having  rendered  it  necessary  t"hat  he  should 
present  new  credentials  his  recognition  was  delayed.  On  April  18, 
1829,  he  communicated  to  the  Secretary  of  State  a  copy  of  new 
credentials,  and  asked  that  a  time  should  be  designated  for  the 
presentation  of  the  original.  This  note  remained  unanswered,  as 
did  several  other  communications  from  Mr.  Torlade.  The  United 
States  was  then  awaiting  the  course  of  events  in  Portugal,  till  the 
result  should  enable  it  to  decide  whether  to  recognize  the  govern- 
mental authorities  by  whom  Mr.  Torlade  was  accredited.  On  October 
1,  1829,  however,  he  was  informed  by  the  Secretary  of  State  that 
he  would  be  received  on  the  following  day,  when  he  appeared  and 
delivered  his  original  letter  of  credence  and  was  recognized  as  charge 
d'affaires  of  the  Portuguese  Government. 

"After  his  reception  as  charge  d'affaires,  Mr.  Torlade  demanded 
of  Mr.  Barrozo  the  surrender  of  the  archives  of  the  Portuguese 
legation;  and  when  the  latter  refused  to  deliver  them  up  had  him 
arrested  and  confined  upon  his  refusal  to  give  bail  in  the  sum  of 
$100,000  for  his  appearance  at  the  trial,  which  was  to  decide  the 
rights  of  the  respective  parties.   '  Under  these  circumstances  Mr. 
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Bari'ozo,  on  October  30,  1829,  applied  to  the  Department  of  State 
for  a  certificate  of  his  recognition  by  the  President  as  charge  d'affaires 
of  Portugal,  and  he,  at  the  same  time,  communicated  to  the  Depart- 
ment an  application  which  he  had  made  to  Mr.  Dallas,  United  States 
attorney  for  the  eastern  district  of  Pennsylvania,  where  the  suit  was 
pending,  for  his  interference  in  the  case.  Mr.  Dallas  had  declined 
to  interfere  and  had  advised  Mr.  Barrozo  to  employ  counsel. 

"  The  Department  of  State  submitted  the  matter  to  Mr.  Berrien, 
the  Attorney  General,  for  an  opinion  on  the  question  whether  Mr. 
Barrozo  was,  on  October  30,  182&, '  entitled  to  the  enjoyment,  within 
the  United  States,  of  the  privileges  and  immunities  which  the  law  of 
nations  attaches  to  the  public  character  of  diplomatic  agents  regu- 
larly accredited  by  a  foreign  Government.'  Mr.  Berrien  advised  that 
the  assumption  of  regal  power  by  Dom  Miguel,  in  exclusion  of  the 
authority  of  his  brother,  Dom  Pedro  IV,  whose  rights  he  had  before 
recognized  through  the  agency  of  Mr.  Barrozo,  did  not  ipso  facto 
extinguish  the  latter's  letter  of  credence ;  that,  in  order  to  produce 
this  result,  two  things  were  necessary — (1)  the  exercise  of  the  will 
of  Dom  Miguel  in  tlie  selection  of  another  representative,  and  (2) 
the  recognition  of  his  authority  by  the  United  States. 

"A  copy  of  the  opinion  of  the  Attorney  General,  together  with 
a  statement  of  the  facts,  was  communicated  to  Mr.  Dallas,  with 
directions  to  lay  the  papers  before  the  court  and  to  permit  the  parties 
to  the  suit  to  have  the  full  benefit  of  them ;  and  both  Mr.  Barrozo 
and  Mr.  Torlade  were  informed  by  the  Department  of  State  of  what  ' 
had  been  done. 

"  November  19, 1829,  Mr.  Torlade,  alluding  to  the  protracted  delay 
of  the  court  in  deciding  the  matter  in  controversy,  again  invoked  the 
interference  of  the  United  States  in  obtaining  the  archives  from  Mr. 
Barrozo,  either  by  persuasion  or  by  proceedings  in  the  United  States 
Supreme  Court.  On  the  29th  of  the  same  month  the  Secretary  of 
State  addressed  a  note  to  Mr.  Barrozo,  requesting  him  to  deliver  the 
archives  to  Mr.  Torlade.  Mr.  Barrozo,  on  January  6,  1830,  declined 
to  comply  with  this  request,  on  the  ground  that  it  would  imply  a 
recognition  on  his  part  of  the  usurpation  of  Dom  Miguel,  whom  Mr. 
Torlade  represented,  but  promised  to  refer  the  question  to  the  deci- 
sion of  the  Emperor  of  Brazil,  as  guardian  of  the  Queen  of  Portugal. 

"On  March  13,  1830,  the  district  court  of  Philadelphia,  before 
which  the  suit  against  Mr.  Barrozo  was  pending,  decided  that  the 
writ  against  Mr.  Barrozo  was  irregular  and  void  and  discharged  his 
bail.  The  court  based  its  opinion  upon  the  ground  (1)  that  an  out- 
going minister  was  privileged  from  suit;  (2)  that  "the  Executive  was 
the  best  source  of  information  as  to  the  immunities  of, public  min- 
isters; and  (3)  that  the  opinion  of  the  Attorney  General  prepared 
for  the  Department  of  State  ought  to  be  received  as  the  sense  of  the 
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government  on  the  subject.    The  views  expressed  in  Mr.  Berrien's 
opinion  Avere,  indeed,  fully  adopted  by  the  court. 

"Upon  the  rendition  of  this  decision  both  Mr.  Barrozo  and  Mr. 
Torlade  appealed  to  the  Department  of  State,  the  former  demanding 
the  prosecution  of  the  persons  concerned  in  his  arrest,  and  the  latter 
protesting  against  the  decision  and  announcing  his  intention  to  carry 
the  matter  to  the  Supreme  Court  of  the  United  States,  unless  the 
Executive  should  otherwise  afford  him  relief.  On  April  7,  1830, 
Mr.  Barrozo  was  informed  by  the  Department  of  State  that  instruc- 
tions had  been  given  to  the  United  States  district  attorney  at  Phila- 
delphia to  institute  a  prosecution  against  the  persons  concerned  in 
his  arrest,  with  directions,  however,  to  suspend  action  if  it  should 
appear  to  be  Mr.  Torlade's  intention  to  carry  the  case  to  the  Supreme 
Court.    Information  to  the  same  effect  was  given  to  Mr.  Torlade. 

"  In  April,  1830,  Mr.  Dallas  presented  to  the  grand  jury  indict- 
ments against  the  attorney  who  sued  out  and  the  bailiff  who  executed 
the  writ  by  virtue  of  which  Mr.  Barrozo  was  arrested  and  impris- 
oned. The  case  went  to  the  Supreme  Court  of  the  United  States  on 
a  difference  of  opinion,  and  a  nolle  prosequi  was  entered  by  direc- 
tion of  the  President. 

Moore,  op.  cit.,  Vol.  IV,  pp.  664r-667. 

CASE  OF  CATACAZT. 

"  November  15-27,  1871,  Mr.  Catacazy,  in  acknowledging  the  re- 
ceipt of  a  note  from  Mr.  Fish  with  regard  to  the  transmission  of  his 
passports,  stated  that  in  retiring  from  the  Eussian  mission  to  the 
United  States  he  reserved  to  himself  '  the  maintenance  of  the  diplo- 
matic immunities  which  are  granted  by  international  law  to  every 
representative  of  a  foreign  Power  until  the  presentation  of  his.  letters 
of  recall  and  his  departure  from  the  country  where  he  exercised  his 
diplomatic  functions.'  Mr.  Fish  thought  that  the  rule  of  public  law 
was  stated  by  Mr.  Catacazy  too  broadly,  since  intercourse  between  a 
diplomatic  agent  and  the  Government  to  which  he  was  accredited  was 
not  always  terminated  'only  by  the  presentation  of  the  letters  of 
recall  of  such  agent.'  There  were,  said  Mr.  Fish,  several  other  ways 
in  which  such  intercourse  might  be  concluded,  and  while  in  any  event 
the  diplomatic  immunities  of  the  retiring  agent  might  be  claimed 
'  for  a  reasonable  time  after  his  official  functions  shall  be  at  an  end,' 
the  length  of  this  period  '  must  depend  upon  circumstances,  of  which 
the  Government  to  which  he  had  been  accredited  is  to  be  the  judge. 
The  main  object  for  which  the  privilege  is  allowed  is  to  enable  the 
diplomatic  representative,  to  adjust  his  private  affairs  and  to  depart 
the  country  without  annoyance.  If,  however,  the  privilege  shall  be 
abused  by  an  undue  lingering  in  the  country  by  such  agent  after  his 
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official  functions  are  at  an  end,  the  Government  of  that  country  is 
justified  in  regarding  the  immunities  as  forfeited.' " 

Mr.  Fish,  Sec.  of  State,  to  Gen.  GorlofC,  Dec.  1,  1871,  S:  Ex.  Doc.  5,  42 
Cong.,  2  sess.,  26-27.  .  ' 

Cited  from  Moore,  op.  cit.,  vol.  IV,  pp.  667-668. 

CASE  OF  MINISTER  NOT  EECEIVED. 

"  December  19,  1855,  Mr.  Parker  H.  French  communicated  by  let- 
ter to  the  Secretary  of  State  a  copy  of  what  purported  to  be  cre- 
dential letters  from  Don  Patricio  Eivas,  as  provisory  President  of  the 
Republic  of  Nicaragua,  accrediting  him  as  minister  plenipotentiary 
of  that  Republic  to  the  United  States  and  requested  an  interview 
preparatory  to  the  formal  presentation  of  his  credentials  to  the  Presi- 
dent. The  Secretary  of  State  replied  by  letter  on  the  21st  of  Decem- 
ber that  the  President  did  not  yet  see  cause  to  establish  diplomatic 
intercourse  with  the  persons  at  that  time  claiming  to  exercise  polit- 
ical power  in  the  State  of  Nicaragua,  and  that  he  did  not  deem  it 
proper  at  the  moment  to  receive  anyone  as  minister  to  the  United 
States  duly  appointed  by  that  Republic.  Almost  immediately  after- 
wards it  was  reported  that  Mr.  French  was  concerned  in  the  engage- 
ment at  New  York  of  men  and  of  arms  for  transmission  to  Nica- 
ragua. With  reference  to  this  report  Mr.  Gushing,  then  Attorney 
General  of  the  United  States,  instructed  the  United  States  district 
attorney  at  New  York  as  follows : 

" '  Colonel  French  is  entitled  to  diplomatic  privilege  in  the  United 
States  only  in  a  very  qualified  degree.  He  is  not  an  accredited  min- 
ister, but  simply  a  person  coming  to  this  country  to  present  himself 
as  such,,  and  not  received,  by  reason  of  its  failing  to  appear  that  he 
represents  any  lawful  government.  Under  such  circumstances,  any 
diplomatic  privilege  accorded  to  him  is  of  mere  transit  and  of 
courtesy,  not  full  right;  and  that  courtesy  will  be  withdrawn  from 
him  so  soon  as  there  shall  be  cause  to  believe  that  he  is  engaged  in 
here,  or  contemplates,  any  act  not  consonant  with  the  laws,  the  peace, 
or  the  public  honor  of  the  United  States.  The  President  *  *  * 
•desires  you  to  make  distinctly  known  to  the  principal  party  the  pre- 
cise relations  of  the  case.' 

"  Subsequently  the  district  attorney  wrote  that  a  warrant  for 
French's  arrest  had  been  issued,  and  inquired  whether  it  should  be 
executed.  Mr.  Gushing  in  reply  quoted  from  his  previous  letter,  and 
added :  '  He  [the  President]  directs  me  to  say  *  *  *  that,  pro- 
ceeding in  the  spirit  of  the  fullest  consideration  for  the  diplomatic 
character,  he  desires  you  to  notify  Mr.  French  of  the  present  charge, 
and  to  inform  him  that  no  process  in  behalf  of  the  United  States  will 
^e  served  upon  him,  provided  he  shall  not  become  chargeable  with 
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any  further  offense  and  shall  depart  from  the  country  within  a  rea- 
sonable time.'" 

•  Moore,  op.  cit.,  vol.  IV,  citing  Mr.  Gushing,  Atty.  Gen.,  to  Mr.  McKeon, 
Dec.  24,  1885,  H.  E3x.  Doc.  103,  34  Cong.  1  sess.  13 ;  same  to  same,  Dec.  27, 
1855,  id.  14. 

"  It  is  unnecessary  to  recall  that  the  immunity  of  foreign  public 
minsters  also  extends  to  their  personal  effects,  particularly  to  their 
baggage,  to  the  furniture,  and  the  equipment.  The  extension  of  this 
immunity  to  their  effects  is  intended  especially  to  safeguard  their 
"writings  and  correspondence.  But  the  immunity  is  necessarily  lim- 
ited by  the  police  powers  of  the  state.  A  minister  should  not  make 
such  use  of  his  equipage  or  permit  such  use  to  be  made  of  it  as 
would  enable  delinquents  to  evade  the  jurisdiction  of  the  country  of 
his  residence,  or  introduce  fraudulent  articles  prohibited  by  the  law." 
Pradier-Fodgrg,  op.  cit.,  p.  330. 

XI.   INVIOLABILITY   OF    CONSULATES.      (See  CONSULS.) 

Consuls  are,  in  general,  official  agents  sent  by  a  State  to  foreign  ports 
and  cities,  mainly  for  the  purpose  of  promoting  the  commercial  and 
industrial  interests  of  the  appointing  State  and  its  citizens  or  sub- 
jects. Consequently,  they  do  not,  as  a  rule,  possess  diplomatic  privi- 
leges and  immunities ;  but  they  do  enjoy  certain  rights  and  privileges 
which  are  derived,  in  part  from  international  law  and  in  part  from 
treaties,  local  usages,  or  general  custom  based  upon  considerations  of 
respect  or  reciprocity. 

It  is  generally  agreed  that  professional  consuls  are  under  the  special 
protection  of  international  law,  and  that  they  are  entitled  to  a  certain 
degree  of  respect  and  personal  immunity,  though  they  are  not  neces- 
sarily inviolable,  unless  such  inviolability  has  been  secured  by  treaty. 
It  is  also  agreed  that,  as  in  the  case  of  diplomatic  agents,  the  official 
archives  and  correspondence  of  the  consulate-  are  inviolable.  This 
immunity  carries  with  it  inviolability  of  that  portion  of  the  consul's 
residence  in  which  the  archives  are  contained,  but  it  does  not  extend 
to  the  private  papers  or  personal  effects  of  the  consul.    (See  Consuls.) 
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PART  I 


EXTRACTS  FROM  AMERICAN  AND  FOREIGN  (PARTICULABLY 

GERMAN  AND  DUTCH)  WORKS  ON  INTERNATIONAL 

LAW  CONCERNING  THE  RIGHT  OP  ANGARY 


ALBRECHT. 

BEQTJISITIONS  OF  PRIVATE   NEXJTBAL  PBOPEBTY,   ESPECIALLY 

OF  SHIPS. 

[Supplement  I  to  vol.  vi  of  Zeitechrift  fiir  VSlkerrecht  und  Bundesstaatsrecht. 

Breslau,  1912.] 

INTRODUCTION. 
Section  1. — The  Peoblem. 

The  modern  law  of  war  rests  on  the  basic  idea  that  war  is  a  rela- 
tion between  one  State  and  another  State,  and  that  it  is  not  being 
waged  against  the'  population  of  the  enemy  coimtry.  The  ideal  con- 
dition corresponding  to  this  principle  would  be  that  the  population 
of  the  belligerent  States  should  in  no  way  be  interfered  with  in  the 
war,  and  especially  that  the  belhgerents  should  not  seize  the  property 
of  private  individuals.  It  is  impossible,  however,  actually  to  realize 
this  ideal.  The  armies  cannot  fight  only  upon  the  soil  and  property 
of  the  State;  even  privately  owned  land.s  must  become  the  scene  of 
war  operations.  Destructions,  even  of  private  property,  become 
often  necessary  in  consequence  of  military  operations.  This  has 
been  admitted  from  time  immemorial  and  has  again  been  confirmed 
in  the  regulations  for  war  on  land  worked  out  by  the  Hague  Confer- 
ences, to  the  effect  that  in  enemy  territory  the  beUigerent  may, 
through  requisitions,  procure  from  private  individuals  those  objects 
which  he  needs  for  his  army. 

Such  requisitions  affect  especially  the  nationals  of  the  enemy  State. 
It  may  be  questioned  as  to  whether  they  are  admissible  also  with 
regard  to  the  nationals  of  neutral  States.  Since,  according  to  gen- 
eral basic  principles,  neutrals  may  not  in  the  course  of  a  war  be  treated 
as  enemies,  it  might  be  asserted  that  even  private  neutral  property 
found  within  the  territory  of  one  of  the  belligerent  States,  must  be 
protected  against  and  remain  imaffected  by  all  burdens  of  war. 
TTiis  can  certainly  not  be  the  case  with  regard  to  pieces  of  land  within 
the  territory  of  one  of  the  belligerents.  They  are  absolutely  subject 
to  the  same  measures,  as  if  they  belonged  to  a  national  of  the  enemy 
State.  In  contradiction  of  this  it  has  been  asserted  that  movable 
articles  of  any  sort,  belonging  to  a  neutral  and  recognizable  as  such 
could  not  be  subject  to  a  requisition  made  by  the  belligerent,  for 
the  reason  that  the  neutrality  of  the  owner  would  in  such  case  be 
violated.  It  is  the  object  of  this  study  to  ascertain  and  set  forth 
whether  or  not  and  to  what  extent  this  view  is  correct  according  to 
the  accepted  law  of  nations. 

Section  2. — The  Idea  of  Requisitions. 

In  war  it  frequently  happens  that  a  belligerent  has  not  on  hand 
objeofes  which  he  ffiflteds  for  waging  war  or  for  maintaining  his  troops, 
objects  which  he  can  not  either  really  secure  through  the  ordinary 
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channels.  In  such  cases  he  does  endeavor  to  provide  for  his  needs 
in  the  locality  where  he  just  then  is  stationed.  This  he  can  accom- 
pMsh  in  different  ways.  The  natural  thing  to  do  would  be  that  he 
should  seek  to  procure  in  the  open  market  such  things  as  he  may  be 
in  need  of,  or,  if  he  should  use  them  only  temporarily,  to  make  con- 
tracts with  the  owners  in  regard  thereto. 

But  this  would  not  suffice  if  the  belligerent  were  restricted  to 
such  a  course  of  action  in  order  to  provide  for  his  needs.  For  here 
and  there  owners  would  refuse  to  dispose  of  their  things  for  war 
purposes.  In  such  cases,  the  belligerent  must  secure  through  force 
that  which  he  is  in  need  of.  This  he  usually  accompUshes  by  requir- 
ing the  local  authorities  to  supply  the  necessary  articles.  This 
demand  made  of  the  local  authorities  is  requisition  in  its  technical 
sense.'  Generally,  and  for  political  reasons,  the  belligerent  will 
pay  cash  for  the  articles  supplied,  in  order  not  to  embitter  the  popu- 
lation against  himself;  he  is  not  bound,  however,  by  law  to  do  so. 
He  may  content  himself  with  the  giving  of  a  receipt  in  virtue  of 
which  the  respective  persons  may  subsequently  endeavor  to  s'ecure 
compensation. 

Now-  and  then,  however,  a  request  to  the  local  authorities  might 

Erove  too  inconvenient,  or  for  other  reasons,  inopportune,  and  the 
elligerent  may  deem  it  proper  merely  to  take  from  the  owners  such 
artides  as  he  may  need  by  making  either  cash  payment  for  them  or 
issuing  a  receipt.  This  is  not  a  requisition  in  the  real  sense' of  the 
word,  for  application  to  the  local  authorities  is  not  made.  Never- 
theless, according  to  the  customary  language  of  international  law, 
even  such  a  proceeding  is  termed  a  requisition.  The  word  is  so  used 
in  Article  52  of  the  regidations  for  war  on  land  worked  out  by  the 
Second  Hague  Conference,  and  all  provisions  in  poEtical  treaties, 
with  regard  to  requisitions,  are  likewise  applicable  to  these  cases. 

The  most  diverse  things  may  form  the  object  of  requisitions: 
necessaries  of  life,  equipment  for  the  troops,  biUetings,  means  of  trans- 
portation, even  ships,  etc.  According  to  the  purpose  two  sorts  of 
requisitions  may  generally  be  distinguished:  (1)  requisitions  for 
the  use  of  a  thing,  when  the  belligerent  but  momentarily  employs 
the  thing,  and  returns  it  to  the  owner  after  such  employment  has 
ceased;  (2)  requisitions  of  the  substantial  thing,  when  the  belliger- 
ent means  to  use  up  or  definitively  to  retain  the  article  for  his  own 
purposes. 

As  a  general  definition  of  requisitions  in  the  sense  in  which  this 
word  is  used  in  international  law  it  might,  therefore,  be  said  that: 
requisitions  are  demands  of  a  belligerent  for  private  property  to  be 
used  for  war  purposes.  Money  alone  is  excepted  from  these  demands. 
Sums  of  money  which  the  belligerent  levies  m  enemy  territory  which 
he  occupies  are  called  contributions  or  compulsory  imposts. 

Accordingly,  we  are  not  dealing  witl^  requisitions  in  case  a  belliger- 
ent takes  a'wa}'-  objects  of  private  ownership,  in  order  to  detain  thejn 
in  his  keeping  for  reasons  of  safeguarding  his  situation,  for  instance, 
wheii  he  proceeds  to  disarm  the  population ,  or  seize  armament 
magazines  and  war  supplies.     For  in  such  cases  he  does  not,  generally, 

1  See  the  Gennan  imperial  law  of  June  1.3, 1873,  sec.  4,  in  reference  to  war  supplies:  "In  wMch  cases  and  to 
what  extent  the  obligations  shall  have  to  be  met,  has  to  be  determined  after  the  requmtion  of  the  milittiry 
aulhmity  by  ordinance  of  the  competent  civil  authorities,  in  accordance  with  the  public  law  of  the  land." 


ALBEEOHT.  9 

make  use  ot  these  things,  but  by  taking  them  in  his  keeping,  he  means 
to  make  sure  that  they  will  not  be  used  against  him. 

With  regard  to  requisitions,  we  must,  furthermore,  distinguish  as 
to  where  such  requisitions  are  made,  whether  in  the  territory  itself 
of  the  belligerent  or  in  the  occupied  enemy  country.  Cases  of  the 
first  kind,  as  regards  probability  and  scope  of  such  requisitions,  are 
regulated  essentially  by  the  State  law  alone.  The  belligerent  is  not 
sovereign  in  the  occupied  enemy  territory;  he  is  bound  by  the  law  of 
nations  and  must  be  particular  in  the  observance  of  its  rules. 

Section    3. — Eequisitions  '  of    Private    Neutral   Property   in 

General. 

As  regaids  requisitions  of  private  neutral  property,  we  must 
according  to  the  accepted  law  of  nations,  distinguish  three  main 
cases,  whose  regulation  is  in  part  met  from  different  viewpoints, 
and  even  the  historical  development  of  the  rules  governing  them  is 
not  the  same. 

1.  Requisitions  in  the  territory  itself  of  the  helligerent. — For  this 
case  provisions  are  found  in  many  treaties,  and  to  meet  the  case, 
different  systems  have  been  resorted  to  which  will  be  referred  to 
in  section  4. 

2.  Requisitions  in  enemy  land. — There  is  scarcely  any  contractual 
law  that  will  meet  this  case. 

Theory  and  the  Second  Hague  Conference  have  considered  only  a 
special  case,  namely,  the  requisition  of  railway  material  having  its 
origin  in  a  neutral  State,  and  for  this  case  a  regulation  has  been 
established  by  the  Second  Hague  Conference  which  is  valid  also  in 
case  such  a  requisition  is  made  in  the  territory  itself  of  the  belligerent. 

3.  Requisitions  of  neutral  ships  and  of  their  cargoes. — To  meet  this 
case,  maritime  law  has  under  the  name  of  "ius  angariae"  developed 
special  rules  whose  origin  dates  back  to  Roman  law.  In  former  times 
no  distinction  was  made  between  requisitions  in  the  territorial  sea 
or  in  the  actual  waters  of  one  of  the  belligerents  or  upon  the  high 
seas.  But,  as  will  be  shown,  it  is  necessary,  according  to  the  present 
law,  to  make  a  distinction  according  to  the  place  where  the  requisi- 
tion is  to  be  made. 

For  the  first  and  third  questions  we  find  a  wealth  of  material  in 
the  treaties  of  commerce,  amity,  and  navigation  of  which  the  dog- 
matics of  jurisprudence  has  not  hitherto  availed  itself.  In  these 
treaties  we  find  frequently  provisions  agreed  upon  with  regard  to 
the  extent  in  which  the  property  of  the  nationals  of  the  two  con- 
tracting parties  are  subject  to  military  requisitions.  Such  pro- 
visions are  generally  established  for  peace  and  war  times.  Accord- 
ing to  their  phraseology,  it  can  not  always  be  stated  with  certainty, 
whether  or  not  they  are  to  prevail  even  in  case  war  should  break  out 
between  the  contracting  States  themselves;  this,  however,  might  be 
answered  in  the  negative  in  most  cases.  They  hold,  however, 
always  if  one  of  the  contracting  powers  is  involved  in  a  war  in  which 
the  other  one  remains  neutral.  From  this  there  results  that  for 
the  study  of  our  subject,  requisitions  of  private  property  of  the 
nationals  of  neutral  States,  such  provisions  are  of  special  importance. 


PART  I 

KEQUISITIONS    OF    PRIVATE    NEUTRAL    PROPERTY    IN 
WARFARE  ON  LAND. 

Section  4. — Requisitions   in  the  Teeeitory  of  a  Belligeeent 

State. 

I.  For  requisitions  of  private  neutral  property  within  the  terri- 
tory of  the  beUigerent  itself,  Hall  gives  the  following  general 
rule:  "As  a  state  possesses  jurisdiction,  within  the  limits  which 
have  been  indicated,  over  the  person  and  property  of  foreigners 
found  upon  its  lands  and  waters,  the  person  and  property  of  neutral 
individuals  in  a  belligerent  state  is  in  principle  subjected  to  such 
exceptional  measures  of  jurisdiction  and  to  such  exceptional  taxa- 
tion and  seizure  for  the  use  of  the  State  as  the  existence  of  hostilities 
may  render  necessary,  provided  that  no  further  burden  is  placed  upon 
foreigners  than  is  imposed  upon  subjects. "* 

This  idea  meets  the  view  which  prevails  in  the  literature  upon 
the  subject  and  also  the  practice  of  the  States.  That  part  of  it 
which  might  possibly  be  controverted  has  to  do  with  the  origin  of 
the  authority  of  a  State,  to  make  requisitions  within  its  own  terri- 
tory, an  authority  which  he  states  has  its  basis  in  the  right  of  juris- 
diction. But,  in  truth,  it  has  not  its  source  in  the  sovereignty  of 
the  State  ("quod  est  in  territorio,  est  etiam  de  territorio  ).  In 
virtue  of  this  authority,  the  State,  within  its  own  territory,  is  entitled 
to  take  any  measures  which,  for  any  purpose  whatsoever,  and 
especially  for  the  purpose  of  self-assertion,  it  may  deem  necessary. 

It  has  been  asserted  by  many  writers  ^  that  war  taxes  may  be 
laid  upon  the  landed  property  of  neutrals  in  the  territory  of  one  of  the 
belligerent  parties,  that  the  movable  property,  however,  of  nationals 
of  neutral  States  found  within  the  war  zone  or  within  the  territory 
of  one  of  the  belligerents,  may  not  be  touched,  so  long  as  they  them- 
selves refrain  from  participation  in  warlike  operations.  This  view 
can,  however,  not  be  regarded  as  tenable.  To  be  sure,  there  are  a 
number  of  treaties  stipulating  something  of  the  kind;  but  in  even  a 
large  number  of  treaties  different  agreements  have  been  reached, 
and  we  find  no  international  arrangement  on  the  basis  of  which  it 
might  be  said  that  the  contracting  parties  consider  such  a  rule  as 
appertaining  to  the  accepted  law  of  nations.  From  the  diversity 
of  the  regulations  agreed  to  in  the  distinct  cases,  it  rather  appears 
that  the  States  act  on  the  basis  of  the  principle  put  at  the  head  of 
this  paragraph,  and  were  disposed  only  to  mitigate  it  in  one  way 
or  another. 

'  HWI/  /n«rMa«(l»«»!'J/(H(),«tii  ed.,.p.  654. 

«For  instance,  by  v.  KOnig,  Hdb.  d.  KonsularwMens,  p.  176;  Kleen,  LoU  et  Um^es  de  la  Neutraliti,  I, 
p.  U7,  and  II,  60  fl. 
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II.  Treaties  directed  to  that  purpose,  may  be  found  in  large  num- 
l3?rs.>  A°°°'*'^"^S  *°  t^^  regulations  agreed  upon  they  may  be 
divided  into  three  main  groups:  (1)  Treaties  in  which  the  contracting 
States  renounce  the  recourse  to  requisitions  against  neutrals  of  the 
other  contracting  party  residing  within  their  territory;  (2)  treaties 
according  to  which  requisitions  are  admissible  only  in  case  they 
appear  as  taxes  connected  with  the  possession  of  landed  property; 
finally,  (3)  treaties  in  which  it  is  agreed  that  the  nationals  of  the 
other  contracting  party  are  subject  to  the  same  taxes  as  the  nationals. 

1.  Freedom  from  all  requisitions  for  the  nationals  of  the  con- 
tracting parties  is  especially  agreed  upon  in  treaties  concluded 
between  the  German  Empire  and  the  Central  and  South  American 
Repubhcs.  To  this  category  of  treaties  belong  those  with  San 
Salvador,  June  13,  1870,  Article  5  {RGBl.  1872,  p.  280,  not  now 
in  force);  with  Costa  Rica,  May  18,  1875,  Article  6  {RGBl.  1877,  p. 
17,  not  now  in  force);  with  San  Domingo,  January  30,  1885,  Article 
7  {RGBl.  1886,  p.  7,  not  now  in  force);  with  Guatemala,  September 
20,  1887,  Article  6  {RGBl.  1888,  p.  242);  with  Honduras,  December 
12, 1886,  Article  6  {RGBl.  1887,  p.  266);  with  Colombia,  July  23, 1892, 
Article  7  {RGBl.  1894,  p.  475) ;  with  Nicaragua,  February  4,  1896, 
Article  6  {RGBl.  1897,  p.  175);  and  finally,  with  Portugal,  March  2, 
1872,  Article  2  {RGBl.  1872,  p.  275).  The  last  named  provision 
reads  as  follows: 

The  nationals  of  each  of  the  contracting  parties  shall,  within  the  territory  of  the 
other  *  *  *  be  free  from  all  war  taxes,  compulsory  loans,  military  requisitions  and 
contributions  of  any  kind  whatever. 

Article  7  of  the  treaty  with  Colombia  of  July  23,  1892,  is  of  a 
similar  tenor: 

The  nationals  of  one  contracting  party  shall,  within  the  territory  of  the  other  party, 
be  free  from  extraordinary  war  contributions,  compulsory  loans    *    *    *. 

The  other  agreements  are  nearly  identic  to  one  another,  based 
upon  the  following  type  (Article  5  of  the  treaty  with  Salvador,  June 
13,   1870): 

The  Salvadoria.n8  in  Germany  and  the  Germans  in  Salvador  shall  be  free  both, from 
all  personal  military  services  *  *  *  and  from  all  extraordinary  war  contributions, 
compulsory  loans,  military  requisitions  or  services  of  any  nature  whatever.  Further- 
more, they  may  in  all  cases  regarding  their  movable  and  immovable  property,  be 
subjected  to  no  other  burdens,  taxes,  and  contributions  other  than  such  as  may  be 
required  of  their  own  nationals  or  of  the  nationals  of  the  most  favored  nation. 

The  agreements  reached  in  the  treaties  with  Costa  Rica,  San 
Domingo,  Guatemala,  Honduras,  and  Nicaragua,  to  which  reference 
has  been  made,  conform  literally  or  nearly  literally,  mutatis  mu- 
tandis, to  this  provision. 

The  second  sentence  of  the  article  cited  evidently  does  not  refer 
to  requisitions,  but  to  the  ordinary  taxes  and  such  requisitions 
of  every  sort  from  the  private  property  of  the  neutrals  of  both 
contracting  parties  are  absolutely  forbidden.  In  consequence,  the 
neutrals  are  also  freed  from  the  burden  of  biUetings.  This  is  seen 
in  the  fact  that  quarters  for  the  soldiers  are  exacted  mostly  in  the 
form  of  requisitions  (in  the  narrower  sense;  see  above  sec.  2),^ 

iln  tWsptac^  we*llflilfrBfer>piW^hiBly-'tVtrtatles"c»nt»iiriog  piwisluas  anetit  recffliSitloHs;  and  con- 
eluded  by  the  Gennan  Empire. 
'  See  the  Qerman  Imperial  lav  anent  war  prestations  of  June  13,  187.1,  fee.  3, 1.  1. 
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and  in  the  other  fact  that,  if  release  from  requisitions  is  agreed  j 
upon  in  a  treaty,  and  the  contracting  parties'  mean,  nevertheless, 
to  subject  their  respective  subjects  to  the  burden  of  billetings,  this 
is  expressly  stated.  Thus  in  the  treaty  of  commerce  and  naviga- 
tion with  Spain,  July  12,  1883,  {RGBl.  1883,  p.  311)  Article  6 
reads  as  follows: 

The  neutrals  of  each  of  the  high  contracting  parties  shall,  within  the  territory  of 
the  other,    *    *    *    be  free  from  all    *    *    *    military  requsitiona  and  services, 
however  they  may  be  called,  and  which  may  be  imposed  for  military    *    »    * 
but  without  ■prejudice  to  the  obligation  to  furnish  quarters  and  of  other  natural,  services 
for  the  armed  power,  in  so  far  as  this  obligation  is  imposed  upon  the  inlanders. 

The  text  of  Article  3  of  the  treaty  of  commerce  concluded  between 
the  German  Empire  and  Serbia,  August  21/9,  1892  {RGBl.  1893, 
p.  270)  is  of  a  similar  nature: 

The  nationals  of  each  of  the  two  contracting  parties  shall  be  relieved,  within  the 
territory  of  the  other  *  *  *  from  all  military  requisitions  and  services  *  *  *  ; 
but  without  prejudice  to  their  obligation  to  furnish  quarters  and  other  natiural  services 
for'  the  armed  power',  in  so  far  as  such  an  obligation  rests  upon-  the  inhabitants  and 
the  neutrals  of  the  most  favored  nation.  (According  to  the  additional  treaty  of 
November  16/29, 1904,  Article  2, 1  {RGBl.  1906,  p.  372)  the  German  Imperial  nationals 
in  Serbia  shall  be,,  as  tenants  of  immovable  property,  relieved  of  the  obligation  to 
furnish  quarters.) 

This  provision  is  remarkable  in  that  it  establishes  at  the  same 
time  a  release  of  the  respective  subjects  from  all  military  requisi- 
tions and  services,  but  recognizes  an  obligation  of  the  same  subjects 
to  furnish,  to  a  certain  extent,  natural  products  to  the  armed  power. 
We  are  here  confronted  by  a  contradiction  since  requisitions  mean 
demands  of  natural  supplies  for  the  armed  power,  and  thus  the 
second  part  of  the  article  would  annul  absolutely  the  first  part. 
In  all  probability  it  was  meant  that  an  obhgation  of  the  respective 
nationals  should  be  recognized  only  in  so  far  as  natural  supplies 
are  connected  with  quarters,  as  is  clearly  stated  in  the  treaty  with 
Spain  just  referred  to. 

From  the  phraseology  of  the  two  conventional  provisions  we  have 
just  discussed,  there  results  that  quarters  are  included  in  requisi- 
tions; for,  in  the  contrary  case,  the  subjection  of  the  respective 
nationals,  in  the  form  of  an  exception  ("without  prejudice")  of 
the  general  rule  of  freedom  from  inquisitions,  would  not  have  been 
recognized. 

This,  however,  brings  us  to  the  conclusion  that  wherever  such  an 
exception  is  not  established  the  freedom  from  requisitions  also  in- 
volves a  freedom  from  the  burden  of  quarters. 

Agreements  according  to  which  the  nationals  of  both  contracting 
parties  are  to  be  relieved  from  all  requisitions,  are  also  found  in 
the  treaties  concluded  by  the  Zollverein  with  Paraguay,  August 
1,  1860  {Preuss.  GS.  1862,  p.  102,  Art.  12),  and  with  Chile,  February 
1,  1862  {Preuss.  GS.  1863,  p.  761,  Art.  12).  While  the  former  has 
in  the  meantime  been  replaced  by  a  mere  treaty  of  most  favored 
nation,'  the  latter  has  passed  over  to  the  German  Empire  and  is 
still  in  force.^ 

'  Commereial  treaty  of  July  21,  1887  (JJGB(.  1888,  p.  178). 

^By  the  additional  treaty  of  July  14,  1869,  this  treaty  was  extended  to  the  Grand  Duchies  ot  Mecklen- 
burg, to  Lauenhurg  and  Lflbock;  on  August  27,  1895,  it  was  denounced  by  the  Chilean  Government,  and 
m  consequence  of  an  explanation  of  the  Chilean  Government,  and  on  the  basis  of  an  understanding,  with 
the  German  Government,  it  is  indeflnitely  maintained  with  the  right  of  a  delay  of  three  months  within 
which  it  may  be  denounced-.    HandelsverMge  des  Deutschm  Reichs,  1906,  p.  8.H,  84. 
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2.  A  second  system  met  with  in  many  treaties  is  that  by  which 
the  contracting  parties  mutally  agree,  for  their  respective  subjects, 
to  the  freedom  from  all  personal  burdens,  but  reserving  unto  them- 
selves the  right  to  levy  such  taxes  as  are  connected  with  the  ownership 
of  landed  property.  Thus,  in  the  treaty  with  Mexico  of  December  5, 
1882,  {BGBl.   1883,  p.  255),  Article   14  reads  as  follows: 

Furthermore,  they  (that  is  to  say,  the  nationals  of  each  of  the  contracting  parties) 
shall  be  freed  from  forced  loans,  as  well  as  from  taxes,  requisitions  and  contributions 
for  purposes  of  a  foreign  war,  in  so  far  as  these  are  not  imposed  upon  immovable  prop- 
erty within  the  coimtry,  in  which  latter  case  they  are  to  be  borne  by  the  nationds 
of  the  other  party  exactly  in  the  same  way  as  by  the  citizens. 

Article  4  of  the  treaty  with  Roumania  of  October  21,  1893  {RGBl. 
1894,  p,  5),  excepts — 

military  services  and  exactions,  which  may  be  required  of  all  inlanders  as  owners, 
lessors  or  lessees   of  immovable  property. 

In  other  treaties,  in  which  even  the  mere  admissibility  of  such  re- 
quisitions is  determined,  requisitions  that  affect  the  respective  sub- 
jects as  owners  of  immovable  property,  a  clause  of  most  favored 
nations  is  stiU  added.  Thus,  in  Article  4  of  the  treaty  of  the  German 
Empire  with  Italy  of  December  6,  1891,  {RGBl.  1892,  p.  100)  we 
read: 

The  nationals  of  each  of  the  contracting  parties' shall,  within  the  territory  of  the 
other,  be  freed  from  all  military  requisitions  and  services  *  *  *  ;  with  the  ex- 
ception, however,  of  *  *  *  the  military  services  and  requisitions  that  may  be 
imposed  upon  the  inlanders  and  the  nationals  of  the  most  favored  nation  as  owners 
or  lessees  of  immovable  property. 

Like  unto  this  phraseologv  is  that  of  Article  5  of  the  treaty  with 
Bulgaria  of  August  1,  1905  (RGBl.  1906,  p.  6). 

In  the  treaty  of  the  German  Empire  with  Russia  of  February  10/ 
January  29,  1894,  Article  3  {RGBl.  1894,  p.  156)  only  the  admissi- 
bility of  billetings  and  the  imposition  of  special  taxes  is  recognized. 

The  nationals  of  each  of  the  contracting  parties    *    *    *    remain    *    ^    *    free 

*  *    *    from    *    *    *    military  requisitions    *    *    *     ;  excepted  from  this  are 

*  *  *  the  obligation  to  furnish  quarters  and  other  special  services  for  the  armed 
power  such  as  are  imposed  upon  the  inlanders  and  upon  the  nationals  of  the  most 
favored  nation  as  owners,  lessors,  or  lessees  of  immovable  property. 

The  subjects  of  the  co-contractants  may,  therefore,  not  be  taxed  higher  than  the 
inlanders.  According  to  the  clause  of  the  most  favored  nation  they  shall  still  be  enti- 
tled to  those  privileges  which  one  of  the  States  grants  to  another  third  Power.  If, 
therefore,  one  of  the  contracting  parties  insures  to  the  nationals  of  another  State  unre- 
stricted freedom  from  all  requisitions,  he  would  have  to  grant  the  same  freedom  to 
the  nationals  of  the  other  contracting  State.  We  have  seen  that  in  a  number  of  trea- 
ties the  German  Empire  has  insured  to  the  nationals  of  other  States  full  and  uncondi- 
tional freedom  from  military  8er\'ices  in  case  of  war.  These  favors,  therefore,  are  to 
be  granted  likewise  to  the  nationals  of  tljose  States  with  which  the  clause  of  the  most 
favored  nation  has  been  agreed  upon. 

This  also  apphes  to  the  treaty  discussed  hereinbefore  and  con- 
cluded with  Serbia,  August  21/9,  1892,  Article  III  {RGBl.  1893,  p. 
271),  in  which  such  a  clause  of  the  most  favored  nation  has  also  been 
agreed  upon. 

3.  In  many  treaties  it  is  merely  declared  that  the  respective 
nationals,  with  regard  to  the  matter  of  requisitions,  are  to  be  treated 
exactly  as  the  inlanders.  Thus,  Article  4  of  the  treaty  between 
Germany  and  Sweden  of  May  8,  1906,  {RGBl.  1906,  p.  742)  reads 
as  follows: 

They  (that  is  to  say,  the  nationals  of  the  one  contracting  party  who  sojourn  or  have 
taken  up  their  domicile  within  the  territory  of  the  other  party)  shall  not  be  subject 


14  AUTHOEITIES   ON   THE   LAW   OF   ANGAEY. 

to  any  other  military  services  and  requisitions  in  peace  times  and  in  war  times  than 
those  to  which  the  inlanders  are  subject,  and  the  nationals  of  the  two  parties  shall  be 
mutually  entitled  to  damages  s;ich  as  are  determined  in  favor  of  the  inlanders  of  the 
two  countries  according  to  the  laws  therein  in  force. 

Literally  in  agreement  with  this  provision  is  Article  1,  I,  para- 
graph 2,  of  the  additional  treaty  to  the  cooimercial  treaty  of  Decern-, 
ber  6,  1891,  between  the  German  Empire  and  Belgium  of  June  22, 
1904  (MGBl.  1905,  p.  600). 

Mention  should  also  be  made  here  of  the  treaty  between  the  Ger- 
man Empire  and  Greece  of  July  9/June  27,  1884,  with  its  Article  5 
(RGBl.  1885,  p.  26),  which  also  contains  a  clause  of  the  most  favored 
nation: 

The  nationals  of  each  of  the  two  high  contracting  parties  shall  be  freed  within  the- 
territory  of  the  other  party  *  *  *  from  all  military  requisitions  and  services^ 
*  *  *  ;  excepting  therefrom,  however,  *  *  *  military  services  and  requisi- 
tions that  may  be  required  of  the  inlanders  and  of  the  nationals  of  the  most  favored 
nation. 

This,  therefore,  also  admits  that  the  nationals  of  the  two  con- 
tracting parties  Uke  unto  the  inlanders  may  be  subject  to  requisitions.. 
The  scope  of  the  clause  of  the  most  favored  nation  is  the  same  as  in 
the  case  of  the  treaties  already  referred  to. 

III.  From  what  we  have  said  so  far  there  results  that  no  unilat- 
eral regulation  has  been  effected  through  the  treaties.  Yet,  it  is. 
possible  to  ascertain  from  them  the  legal  viewpoints  of  the  States, 
if  we  will  bear  in  mind  the  following  considerations:  it  is  very  im- 
probable that  in  a  treaty  heavier  burdens  are  imposed  for  the  na- 
tionals of  the  respective  States;  than  those  which  they  might  impose 
in  any  event  in  accordance  with  the  law  of  nations;  as  represented, 
by  the  views  of  the  States.  All  the  conventional  agreements  to 
which  reference  has  been  made  show  clearly  the  effort  to  protect  the 
property  of  the  respective  nationals  and  to  improve  its  legal  status. 
Hence,  it  must  be  admitted  that  the  treaties  stipulating  the  widest 
subjection  to  requisitions  of  the  private  property  of  the  nationals 
of  the  co-con tractants,  are  also  intimately  bound  up  with  the  apper- 
ception of  international  law  by  the  States.  This  applies  to  the 
treaties  with  Belgium  and  with  Sweden  referred  to  under  3,  and 
according  to  which  the  nationals  of  the  contracting  Powers  may  be 
subjected  by  the  co-contractant,  and  to  the  same  extent,  to  requi-- 
sitions  even  as  the  inlanders  themselves,  and  are  only  entitled  to- 
damages  to  the  same  extent  as  the  latter.  But  it  cannot  be  ascer- 
tained from  these  conventional  provisions  how  far,  according  to  the 
apperception  of  the  States,  the  accepted  general  international  law 
may  possibly  discriminate  against  foreigners.  It  seems,  however,, 
that  these  conventional  provisions  conform  precisely  to  the  accepted 
law  of  nations  and  possess  only  a  declaratory  importance  in  that- 
they  were,  accordingly,  only  agreed  upon  in  order  expresslj  to  de- 
termine the  accepted  right,  and  hence,  to  create,  for  the  application 
of  the  latter,  an  absolutely  certain  and  firm  basis.  This  assumption 
would  meet  the  opinion  generally  accepted  in  the  doctrine  of  inter- 
national law  and  the  principle  of  Hall  placed  at  the  head  of  this- 
paragraph. 

The  German  law  of  June  13,  1873,  concerning  prestations  for  the  = 
armed  forces  in  war  is  silent  upon  the  question  of  the  nationality 
of  those  subject  to  requisitions,  and  seems,  therefore,  to  apply  equally 
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to  inlanders  and  foreigners  by  imposing  upon  and  entitling  both  to 
the  same  duties  and  the  same  rights. 

This  argument  refutes,,  therefore,  the  opinion  of  Kleen  and  of 
von  Konig  which  we  had  already  considered  as  untenable.  That 
opinion  does  not  conform  to  the  accepted  law  of  nations  and  not 
even  to  the  regulation  agreed  upon  in  most  of  the  treaties. 

We  shaU  stiU  have  to  consider  the  legal  status  of  such  neutral 
property  whose  owners  have  no  domicile  within  the  territory  of  the 
beUigerent  State,  nor  reside  therein,  therefore,  of  property  which  is. 
merely  in  transit  or  has  momentarily  come  into  the  country  of  the 
belligerent.  The  treaties  we  have  already  discussed  contain  no 
reference  whatever  to  such  property.  What  they  determine  is  as 
follows:  the  nationals  of  one  of  the  contracting  parties  may  be 
subject  to  no  requisitions  within  the  territory  of  the  other  party, 
etc.;  it  is,  therefore,  presumed  that  the  owners  of  the  foreign  State 
can  be  reached,  that  they  dwell  within  the  territory  of  the  respective 
State  or  at  least  reside  within  it.  It  is  nowhere  stated:  the  prop- 
erty of  the  nationals  of  one  of  the  contracting  parties  remains  free 
to  this  or  to  that  extent  from  requisitions,  within  the  territory  of 
the  other  party.  This  latter  conception  would  be  the  more  inclusive 
one:  it  would  include  all  cases  in  which  it  would  be  possible  for  a 
State  to  requisition  neutral  property;  this  is  not  so  in  the  former 
conception  which  is  generally  adopted.  If  now  we  inquire  into  the 
legal  status  of  this  property  which  by  chance  has  come  into  the 

Eower  of  the  belligerent,  it  appears  indeed  certain,  that  it  cannot 
e  a  status  less  advantageous  than  that  of  the  property  of  such 
private  neutral  persons  as  permanently  reside  witnin  the  territory 
of  the  respective  State.  For  the  immunities  granted  to  such  persons 
must  first  of  all  be  granted  to  those  neutrals  residing  within  their 
own  native  country  or  within  some  other  neutral  State  and  not  even 
connected  with  that  foreign  State  either  through  domicile  or  through 
industrial  pursuits.  It  is  difficult  to  say  what  the  practice  of  the 
rules  of  war  will  be  in  such  cases  and  if  it  wUl  accord  a  more  favorable 
treatment;  up  to  the  present  time  that  practice  has  not  given  these 
cases  any  particular  attention.  For  a  special  case,  that  is  to  say 
for  the  requisition  of  neutral  railway  cars  for  the  purpose  of  trans- 
porting troops,  the  Fifth  Convention  of  the  Second  Hague  Peace 
Conference  has  adopted  a  regulation  based  on  stricter  basic  princi- 
ples than  are  ordinarily  resorted  to  in  making  requisitions.  Whether 
or  not,  and  in  how  far  it  may  be  permitted  to  draw  from  this  pro- 
vision, by  analogy,  inductions  for  the  law  of  nations,  wUl  be  discussed 
in  our  section  16. 

Section   5.— Kequisitions  within   Occupied   Enemy  Territory. 

I.  The  treaties  we  have  discussed  so  far  do  not  bear  upon  requisi- 
tions of  neutral  property  within  occupied  enemy  national  territory. 
They  read  as  a  rule:  the  nationals  of  each  of  the  contracting  States 
remain  free,  etc.,  within  the  territory  of  the  other  party.  'Nor  are 
there  any  other  international  treaties  which  deal  specifically  with, 
this  matter. 
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Fro 'XL  the  practice  of  the  rules  of  war,  Halleck-Baker  presents  the 
following  as  to  the  view  of  the  English  Government  with  regard  to 
this  question  during  the  Franco-German  war  of  1870-71 : 

With  regp3ct  to  the  rights  of  neutral  individuals  residing  in  a  belligerent  territory 
in  1870,  during  the  Franco-German  war,  the  British  law  offices  were  of  opinion  that 
British  subjects  having  property  in  France  were  not  entitled  to  any  special  protec- 
tion for  their  property,  or  an  exenption  from  military  contributions  to  which  they 
might  be  liable  in  common  with  the  inhabitants  of  the  place  in  which  they  resided, 
or  in  which  their  property  might  be  situated.' 

Accordingly  the  private  property  of  neutrals  in  the  enemy  terri- 
tory occupied  by  a  belligerent  may  be  requisitioned  to  the  same  ex- 
tent as  the  property  of  the  nationals  of  the  State  against  which  war 
is  being  waged.  Private  neutral  persons  may  not  demand  that  spe- 
cial consideration,  or  a  privileged  status  as  compared  with  the  natives 
should  be  granted  the  property  by  the  beUigerent,  for  the  mere  reason 
that  they  are  not  nationals  of  the  enemy  State.  Halleck-Baker  ' 
cites  two  other  cases  in  which  EngMsh  subjects  complained  to  the 
English  Government  because,  although  the  English  flag  was  flying 
over  their  houses,  no  consideration  was  paid  to  it  by  the  Prussian 
troops,  and  billetings  were  assigned  to  their  houses,  so  that  the  flag 
had  not  protected, their  property.  In  both  cases,  in  accordance  with 
the  view  of  its  juridical  advisers,  the  English  Government  replied 
that,  although  the  neutral  flag  had  not  been  respected  by  the  Ger- 
mans, it  was  unable  to  make  formal  protest  to  the  Prussian  Govern- 
ment. Only  in  case  of  unnecessary  acts  of  violence  could  such  pro- 
test be  officially  made  to  the  German  Government,  in  the  hope  that 
the  latter  would  find  it  proper,  from  consideration  of  fairness,  to 
grant  compensation.  This  view  has  its  basis  in  the  fact  that  unnec- 
essary acts  of  violation  constitute  a  violation  of  international  law 
for  which  the  State  might  be  held  responsible.^ 

From  the  report  just  referred  to  there  results  furthermore  that 
even' the  German  authorities  must  have  been  of  opinion  that  prop- 
erty of  the  nationals  of  a  neutral  State  within  enemy  country  could 
not  claim  greater  consideration  than  that  of  the  natives;  for  the  par- 
ties interested,  as  we  have  seen,  complained  that  the  English  flag 
which  they  had  flown  had  afforded  them  no  protection. 

From  the  experiences  of  later  wars,  no  cases  have  arisen  that  are 
pertinent  to, the  present  discussion.  The  affair  of  the  Transvaal  rail- 
way, which  seems  to  hav«  been  a  private  Dutch  undertaking,  is  differ- 
ent. The  question  involved  was  not  as  to  whether  or  not  England 
was  justified  to  use  the  cars  for  the  needs  of  waging  war,  but,  whether 
or  not  she  was  justified  to  nationalize  the  railway  by  paying  a  smaller 
indemnification  than  had  been  foreseen  in  the  treaty  with  the  Trans- 
vaal.^ 

With  regard  to  our  problem,  The  Hague  Conference  has  adopted 
no  specific  regulation.  But  the.  phraseology  of  one  provision  seems 
to  indicate  that,  according  to  the  opinion  of  the  Conference,  neutral 
property  within  enemy  country  is,  even  as  the  property  of  the  na- 
tionals of  the  enemy  State,  subject  to  requisition  in  accordance  with 
the  usual,  basic  principles.     This  will  be  found  in  Article  19  of  the 

1  Intermtional  liiv.  4th  ed.,  vol.  ii,  p.  164,  Note  1. 

2  This  is  now  expressly  stipulated  in  Article  3  ot  the  Hague  Convention  respecting  the  rules  of  war  on 
land. 

»  See,  Kaufmann,  Zur  I'lansmalbahnlrage. 
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convention  anent  the  rights  and  duties  of  neutral  powers  and  persons. 
Its  introductory  words  read  as  follows : 

Bajlroad  material  coming  from  the  territory  of  a  neutral  power  *  *  *  may  be 
requisitioned  and  used  only  in  case  ot  and  to  the  extent  in  which  an  imperative  neces- 
sity may  call  for  such  action. ' 

It  is  not  stated: 

Railway  material  belonging  to  neutral  Powers,  to  private  neutral  persons  or  to  neu- 
tral societies    *    »    *. 

Eath.er  for  the  higher  protection  granted  by  Article  19,  it  is  stated 
as  essential  that  the  railway  material  belongs  to  a  neutral  territory, 
that  it  is  regularly  used  within  such  territory.  Railway  material 
belonging  to  a  railway  company  exploited  within  the  territory  of  the 
State  against  which  war  is  being  waged,  \^ould  not  come  under  this 
provision,  not  even  if  it  belonged  to  private'  neutral  persons  and  com- 
panies. Such  an  enterprise  would  better  be  classified  under  Article 
53  of  the  rules  of  war  on  land.  From  this  it  will  be  seen  that  in  this 
respect  at  least,  the  Conference  recognized,  for  requisitions,  a  terri- 
torial principle,  and  not  a  principle  of  nationahty. 

In  the  literatm-e  dealing  with  this  matter  the  opinion  is  general 
that  the  belligerent  may  treat  neutral  property  in  enemy  country  on 
a  par  with  that  of  the  nationals  of  the  State  against  which  war  is 
being  waged,^  that,  therefore,  requisitions  of  goods  of  the  nationals 
of  neutral  States  are  admissible  on  the  same  conditions  as  are  requisi- 
tions of  private  enemy  property. 

Therefore,  the  same  principles  governing  requisitions  in  occupied 
enemy  territory  apply  to  requisitions  of  neutral  property.  Funda- 
mental in  this  respect  are  Articles  52,  53,  of  the  rules  of  war  on  land 
elaborated  by  the  Second  Hague  Conference.  Of  course,  these  rules 
of  war  are  not  to  be  regarded  as  an  absolute  law,  for  the  reason  that 
they  declare  only  an  obligation  on  the  part  of  the  States,  in  a  given 
case,  to  prescribe  rules  of  conduct  for  the  armies  as  will  be  conform- 
able to  the  rules  of  war.'  But  in  view  of  the  fact  that  all  important 
powers  have  agreed  to  such  an  obligation.  The  Hague  rules  of  war 
on  land  wiU  find  their  application  in  nearly  every  future  war. 

In  the  next  place  and  according  to  Article  52  of  the  rules  of  war  on 
land  it  is  admissible  on  principle  that  contributions  of  natural  prod- 
ucts and  services  may  be  exacted  .from  the  communities  or  from 
their  inhabitants.  As  regards  the  extent  to  which  such  requisitions 
may  be  demanded,  Article  52  estabhshe^  the  "needs  of  the  army  of 
occupation"  as  a  criterion.  It  may  be  asked  if  this  expression  was 
a  happy  choice.  From  the  protocols  of  the  First,  Hague  Confer- 
ence*.it  appears  that  this  expression  was  chosen  instead  of  the  more 
indefinite  "n6cessites  de  la  guerre"  of  the  Brussels  Article  40.  It 
was  intended  to  make,  clear  that  the ,  necessite  v^hich  is  tpbe  the 
criterion,  should  be  "celle  de  I'entretien  de  larmee:  d'occupation." 


i  IIGBI.'KIO,  p.  173. 


3  See,  Lueder,  in  Holtzendorfl's  mmlhuch,  IV,  sec.lK;  Geffeken  inHcfftcr's  V-olkemcht,  8th  ed..,.]b:  335; 
Liszt  Volkerrecht  1911,  p. 308;  rtllet,  Les  loie  actudles  de  la  guerre,  1898,  No.  168;  Is  ys, ie  droit  mternattpnal, 
II,  p.'.383-  Hall,  infematmafjjati,  6tH  ed.,  p.  654;  Riviet,  £Mrtt4c*v2nd  ed.,  1S99,  p.  391;v.  Marxitz,  Votkerl- 
recH  in  Humebete's  Kullur  der  Gegenwart,  II,  ,8  CS«<(einai^scfte,J?ecW««|isscnsoAaft).  IW,  p.  473;.  JF^raud 
Giraiid,  Recmirs,  p.  42;  Bonflls,  Broil  InterwMonal  Public,  5th  ed.,  sec.  1217  , 
*  Convention  respecting  the  laws  and  oastoms  of  war  onland,  Article  HROBl  1910,  p.  124) 
<  Anne.xe  au  ProcAs-Verbal  de  la  S&nce  du  5  juillct:  Rapport  pr^sentfi  par  Rolm  {MNBG.  2,  XX;VI, 
p.- 469).    .  ;;.':...'.,"'■  '    ■•■  J    ;  ■ 

■    V1651— 19 ^2   "'/;,  .■.,,.    .;!•■•„■■'      ..'<.,    ..  '■""..-'„■, 
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.  If  the  words  chosen  to  express  this  idea  were  to  be  strictly  interpreted, 
a  belMgerent  would  be  forbidden  to  requisition  objects  needed  in 
hospitals,  or  explosives,  or  means  of  conveyance  not  included  in 
Article  53  of  the  rules  of  war  on  land.  It  is  to  be  doubted  that  this 
was  really  intended.  A  Uttle  further  on  there  is  to  be  found  a  defini- 
tion of  requisition  as  "requisition  d'objects  d^terminfis,  entre  les 
mains  de  ceux  qui  les  possedent,  soit  pour  en  faire  un  usage  tem- 
■poraire,  soit  pour  les  consommer."  '  Objects,  however,  whose  niere 
use  is  required  for  the  maintenance  of  the  troops,  could  not  readily 
be  found.2  Therefore,  the  expression  "pour  les  besoins  de  I'arm^e 
d'occupation"  must  not  be  interpreted  literally  and  we  must  regard 
requisitions  of  articles  of  the  kind  indicated  above,  if  they  are  neces- 
sary in  war,  as  admissible.  It  will  have  to  be  granted  that  among 
such  articles  we  must  include  those  which  may  be  used  for  the 
maintenance  of  the  troops,  as  weU  as  such  others  as  may  be  required 
for  the  needs  of  waging  war  by  the  army  of  occupation. 

The  lunit  of  the  admissibility  of  requisitions,  even  as  that  of  all 
war  measures,  is  found  in  the  idea  of  military  necessity.  Requisi- 
tions are  always  inadmissible  if  they  are  not  required  by  the  needs 
of  war. 

Article  52  of  the  rules  of  war  on  land  further  demands  that  the 
services  exacted  shall  be  proportionate  to  the  resources  of  the  coun- 
trv. 

"Nor  may  they  contain,  so  far  as  the  population  is  concerned,  the 
obligation  that  they  are  to  take  part  in  the  war  operations  against 
their  own  country.  To  be  sure,  this  matter  is  never  considered  in 
connection  with  requisitions;  for  requisitions  are  demands  for  ma- 
terial goods  and  not  for  personal  services,  and  they  cannot  therefore 
contain  any  obligation  to  take  part  in  hostilities. 

Requisitions  can  be  exacted  only  with  the  authorization  of  the 
commander  of  the  locality  occupied. 

Requisitions,  as  far  as  possible,  should  be  paid  for  in  cash;  in  the 
contrary  case  receipts  are  to  be  issued  which  should  be  redeemed 
in  cash  as  soon  as  possible.  If,  however,  no  payment  is  made 
before  the  conclusion  of  peace,  and  in  case  the  treaty  of  peace 
contains  no  provision  with  regard  to  the  obligation  to  redeem  receipts, 
then  the  situation  of  the  owner  of  a  receipt  is  very  precarious,  even 
in  case  he  is  a  national  of  a  neutral  State.  For  international  law 
contains  no  rule  as  to  who  shall  redeem  receipts  for  given  recfuisitions. 
At  the  First  Hague  Conference,  and  in  connection  with  the  discussion 
of  the  article  anent  the  rules  of  war  on  land  which  deals  with  requi- 
sitions, Swiss  proposals,  according  to  which  a  claim  of  the  person 
subject  to  requisitions  should  be  allowed,  were  rejected  on  the  ground 
that  one  could  not  establish  in  an  international  agreement  that  a 
State  could  assume  an  obligation  towards  its  subjects  (MNGB.  2, 
XXVI,  p.  578  ff.).  Both  the  German  Government  and  a  majority 
of  the  German  publicists  have  always  taken  the  view  that  the  State 
within  whose  territory  the  requisitions  are  made,  is  obligated  to  that 
end.-'  The  French,  on  the  other  hand,  have  asserted  that  the  State 
making   the  requisitions   is  obligated   to   make   payment   therefor. 

1  See  the  precedlne  note. 

*  At  most  we  mignt  think  of  the  matter  of  billetings:  but  even  then  it  can  be  said  that  the  ase  of  the 
houses  serves  for  the  maintenance  of  the  troops.    This  also  would  be  a  somewhat  forced  interpretation. 

•  Bisniarcl;  toolt  this  view  on  tlic  occasion  of  the  Duclair  Affair  (Staatsarcliiv,  XX,  No.  4500). 
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After  the  war  of  1870-71,  the  French  Government  made,  to  be  sure, 
partial  payment  for  requisitions  made  by  the  Germans  in  France,  but 
it  expressly  declared  that  it  did  not  hold  itself  obligated  to  do  so. 
The  newer  doctrine  has  expressed  the  individual  opinion  that  the 
treaty  of  peace  must  contain  provisions  with  regard  to  this  matter; 
but  if  it  had  been  intended  that  this  should  be  done.  The  Hague  Con- 
ference would  certainly  have  adopted  an  express  provision  to  that 
effect. 

According  to  Article  53,  II,  of  the  rules  of  war  on  land,  "aU  means 
which  by  land,  by  water  and  by  air  serve  for  the  transmittal  of  news 
and  the  transportation  of  persons"  are  subject  to  a  separate  treat- 
ment. Such  means  may  be  "seized,"  but  upon  the  conclusion  of 
peace  they  must  be  returned  and  compensation  for  their  detention 
settled.  It  is  not  quite  clear  what  relation  this  article  bears  to  the 
preceding  one.     Does  this  merely  recognize  (on  account  of  the  ex- 

Eression  "seized"),  that  the  belligerent  may  put  such  "means"  under 
is  control  and  care,  and  must  all  individual  uses  thereof  for  purposes 
of  war  be  effected  as  requisitions  according  to  Article  52  ?  This  may 
indeed  be  presumed.  Rather,  the  belligerent  wiU  be  permitted  to  use 
all  articles  which  he  needs,  and  at  the  conclusion  of  the  peace  com-' 
pensation  as  a  whole  must  be  made  for  the  losses  occasioned  to  the 
owners  in  the  course  of  the  war.  It  is  not  stated  which  party  shall 
have  to  do  so ;  but  the  text  of  the  article  indicates  that  provisions  are 
to  be  made  with  regard  to  this  matter  in  the  treaty  of  peace.  All 
cases  coming  within  the  field  of  maritime  law,  and  therefore  especially 
requisition  of  neutral  vessels  are  excluded  from  the  regulation  of 
Article  53.  Eequisition  of  hostile  vessels  cannot,  therefore,  as  a  rule, 
be  brought  into  discussion  because  this  matter  comes  within  the  field 
of  the  prize  law. 

II.  There  is  a  great  difference  of  opinion  as  to  how  this  autho.ity 
of  a  State  to  naake  requisitions  in  enemy  country  is  to  be  justified  in 
theory  and  what  its  "base  juridique"  is. 

TTie  ancient  theory  did  not  distmguish  between  military  occu- 
pation and  conquest  of  a  country;  it  assumed  that  the  occupied 
territory  could  not  be  transformed  into  national  territory,  and  its 
population,  without  further  ado,  made  into  subjects  of  the  victor. 
If  this  is  admitted,  requisitions  are  then  simply  an  exercise  of  the 

{)ower  wielded  by  the  victor  and  have  nothing  to  do  with  international 
aw.  But  to-day  this  theory  can  no  longer  be  admitted  as  being  cor- 
rect. According  to  the  present  day  conception,  conquest  is  a  fact 
only  after  the  particular  country  has  been  transferred  by  the  treaty 
of  peace  or  in  case  of  a  debeUatio.  Until  either  the  one  or  the  other  of 
these  two  situations  has  arisen,  there  is  only  a  military  occupation 
(occupation  in  contradistinction  to  conquest),  and  the  population  does 
not  change  its  nationality.  This  is  also  the  view  taken  by  the  German 
Government  in  the  war  of  1870-71,  when  it  permitted  in  Alsace- 
Lorraine,  which  was  not  to  be  returned  to  France,  elections  to  the 
French  National  Assembly,  which  was  to  decide  with  regard  to  the 
treaty  of  peace.  Hence,  the  people  of  Alsace-Lorraine  were  still 
being  treated  as  French  nationals. 

In  a  few  instances,  some  recent  writers  have  contended  that,  as  a 
result  of  military  occupation  of  enemy  territory,  the  supreme  power 
of  the  conquered  withm  this  territory  passes  to  the  belligerent.^    It 


1  Morin,  Lea  loit  relativu  4  la  guerre,  Paris,  1872,  vol.  I,  p.  384  S.,  especially  p.  390. 
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was  inferred  from  this,  that,  therefore,  the  belligerent  was  justified  in 
making  requisitions  only  in  so  far  as  the  laws  of  the  country  against 
which  war  is  being  waged  admit  of  such  authority,  and  that  requi- 
sitions are  inadmissible,  in  so  far  as  the  State  whose  territory  is  occu- 
pied does  not,  according  to  its  legislation,  possess  such  an  authority 
toward  its  subjects.  This  theory  fails,  however,  to  consider  the 
nature  of  the  occupatio  bellica  as  an  extension  of  the  supreme  power 
of  the  belligerent  to  the  enemy  territory,  in  so  far  as  the  interests 
involved  in  the  waging  of  the  war  require  this  extension.  Within  the 
occupied  territory  the  belligerent  possesses  an  authority  by  virtue  of 
his  own  and  not  by  virtue  of  a  derived  right,  and  the  Jegitimacy  of  this 
authority  is  found  in  the  fact  that  international  law  sanctions  such 
an  extension  of  his  power  to  the  occupied  territory. 

Another  theory  which  has  likewise  been  advanced  by  French 
writers  in  order  to  show  the  illegality  of  the  practice  resorted  to  by 
the  Germans  in  1870-71  declares  that  no  legal  basis  can  be  found  for 
the  justification  of  requisitions.^  But  according  to  universal  inter- 
national practice,  requisitions  are  regarded  as  admissible,  and  this 
admissibility  has  been  also  confirmed  by  the  Hague  Conference.  The 
assertion,  however,  that  there  is  no  juridical  basis  for  the  justification 
of  requisitions  fails  to  consider  the  real  conditions. 

Many  writers  assume  that  the  "droit  de  la  necessity"  is  the  jurid- 
ical basis  for  requisitions.^  Such  a  right  of  necessity  had  already 
been  stated  by  Hugo  Grotius  '  and  Vattel.*  Even  this  theory  does 
not  fully  agree  with  the  prevailing  law.  According  to  the  Hague 
rules  of  war  on  land,  requisitions  can  always  be  made  "pour  les 
besoins  de  I'armSe. "  It  is,  therefore,  not  at  all  necessary  that  a  body 
of  troops  should  suffer  hunger;  even  in  case  supplies  from  the  home- 
land did  not  reach  the  troops  in  due  time  or  iu  sufficient  quantities, 
the  belligerent  may  resort  to  requisitions,  if  he  deems  it  proper  to  do 
so.  This  theory  regards  as  an  actual  right  that  which  the  mind's 
eye  beholds  as  an  ideal. 

If  we  exanaine  closely  the  matter  of  the  legal  basis  for  requisitions 
Xvithin  occupied  enemy  territory,  it  will  be  found  necessary  to  dis- 
tinguish between  two  different  relations:  (1)  the  relation  between  the 
belligerent  States,  or  in  other  words,  the  question  as  to  why  a  beUig- 
terent  may  proceed  to  make  requisitions  within  enemy  national  ter- 
ritory; (2)  the  relation  between  the  belligerent  and  the  private  in- 
dividual whose  property  he  requisitions,  or  in  other  words  the  ques- 
tion as  to  why  he  may  requisition  private  property  for  war  purposes. 

The  answer  to  the  first  question  will  be  found  only  in  the  conception 
of  war  necessity.  ''Omnia  licsre  in  bello  quae  necessaria  sunt  ad 
finem  belh, "  so  states  Grotius.  All  acts  are  permitted  the  belligerent 
if  they  serve  to  attain  the  object  of  the  war,  and  if  they  are  demanded 
by  military  necessity,  aind  do '  not  represent  unnecessary  acts' of 
violence,  provided  international  law  does  not  set  limits  thereto,  in 
so  far  as  the  belligerent  is  concerned.  Only  in  case,  and  in  so  far  as 
it  is  necessary  for  military  operations,  the  belligerent  may  requisition 
in  enemy  land.  This  conception  of  military  necessity  is  absolutely 
different  from  the  neccessity  had  in  mind  by  the  advocates  of  the 

' '.  »  See,  Tor  instati'de,  Pilnok-Brentano  etSorel,  PricU  du  droit  to  gens,  1877,  p.  2S1 

,  'Fillet,  Les  lots  actueUesde  la  guerre,  Ism,  No., 152;  Ky^,  Le  droit  inlemational.  III,  p.  38.3,  and  still  others. 

**  De  lure  nc  pans,  II,  2,  6  fl.  and  III,  17.  '  .         '  ^        '  "      , 

•  -DroUdes^ens,  11,  en.  9,  sees.  -119, 121. 
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droit  de  la  necessite.  For  this  latter  necessite  the  presence  of  some 
condition  of  distress  is  always  required,  either  that  the  troops  are  in 
danger  of  suffering  from  hunger,  or  that  the  State  finds  itself  in 
some  desperate  situation.  Military  necessity  for  any  act  whatever 
exists  even  when  it  is  of  such  a  nature  as  will  further  insure  and 
facilitate  the  operations  of  the  army. 

Since  in  war  two  States  have  entrusted  the  decision  of  their  dif- 
ferences to  military  forces,  neither  of  them  can  complain  if  the 
opponent  resorts  to  all  those  measures  which  he  regards  as  militarily 
necessary.  Accordingly,  if  he  considers  requisitions  in  enemy  ter-, 
ritory  as  commanded  by  war  necessity,  they  are  for  that  reason 
sufficiently  justified  with  regard  to  the  State  against  which  war  is 
being  waged. 

Efforts  have  been  made  to  justify  requisitions  in  enemy  territory 
through  the  maxim:  "La  guerre  doit  nourrir  la  guerre."  But  this 
expression  means  nothing  more  than  that  the  belligerent  is  not 
obligated  to  carry  on  war  with  supplies  furnished  by  himself,  but  that 
he  may  have  recourse  to  the  resources  of  the  occupied  enemy  territory. 
The  expression  is  of  importance  with  regard  to  the  right  of  levying 
monetary  contributions  which  may  not  be  imposed  merely  according 
to  the  military  needs.  It  is  not,  however,  proper  to  use  it  in  order 
to  support  the  theory  of  the  legal  principles  concerning  requisitions. 
For  it  gives  no  criterion  as  to  the  extent  in  which  thesaj-equisitions 
may  be  exacted.  If  it  were  really  suitable  for  the  law  of  requisitions, 
then,  by  way  of  example,  requisitions  of  valuable  objects  which  the 
belligerent  desires  to  sell  to  secure  help  in  meeting  the  expenses  of  the 
war,  would  have  to  be  regarded  as  admissible.  But  this  is  not  so. 
Military  need  alone  is  required  to  justify  requisitions;  these  are  only 
admissible  "pour  les  besoins  de  I'armee  occupante." 

How  are  we  to  explain  the  relation  between  the  belligerent  and  the 
private  individual  whose  property  is  requisitioned  ?  War  necessity 
does  not  suffice  to  justify  the  act.  For  war  is  being  waged  between 
one  State  and  another  State,  and  not  between  one  State  and  the  sub- 
jects of  the  other  State.  But  through  the  military  occupation  of  the 
enemy  territory  the  supreme  power  of  the  enemy  State  is  suspended, 
and  in  its  place  3,ppears  the  power  of  the  belligerent  exercised  by  the 
occupying  troops;  but  this  power  is  restricted,  in  view  of  the  fact 
that  it  may.  be  exercisfed  only  in  so  far  as  the  needs  of  the  war  may 
demand.  In  virtue  of  this  power  the  belligerents  are  entitled  to  issue 
directions  for  the  occupied  territory  and  its  inhabitants.  All  persons 
and  things  within  "the  occupied  territory  are  subject  to  these  direc- 
tions. If  now,  a  belligerent  issues  an  order  according  to  which  certain 
objects  from  within  the  occupied  territory  are  to  be  supplied  for  war 
purposes,  the  legal  obligation  of  the  inhabitants  to  furnish  such  sup- 
plies is  thereby  established;  there  is  no  need  for  any  further  reason 
for  this  obligation;  it  would  be  as  idle  for  a  jurist  to  attempt  to  dis- 
cover any  such  further  reasons  than  if  he  were  seeking  to  find  in  the 
domestic  public  law  a  special  reason  for  the  obligation  of  paying 
taxes.  In  both  cases  the  duly  pron:iulgated  national  ordinance  is  the 
legal  basis  for  the  obligation.  But  as  the  sphere  of  activity  of  the 
power  of  the  belligerent  which  has  been  extended  to  the  occupied 
territory  is  of  a  territorial,  and  not  merely  personal  nature  (directed 
toward  the  nationals  of  the  enemy  State),  it  follows  that  aU  that 
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which  is  found  within  that  territory  is  subject  to  it,  both  the  nationals 
of  the  enemy  and  the  citizens  of  a  neutral  State,  both  the  objects 
belonging  to  enemy  subjects  and  those  belonging  to  neutral  persons. 
That  is  the  juridical  explanation  with  regard  to  the  obligation  of  even 
neutral  private  persons  when  properly  ordered  to  do  so,  to  place  their 
property  at  the  disposal  of  the  oeUigerent.  Through  their  sojourn 
within  that  territory  they  are,  even  as  the  nationals  of  the  enemy 
States,  subditi  temporarii  of  the  power  exercised  by  the  belligerent 
within  the  occupied  territory,  and,  therefore,  likewise  subject  to  his 
directions. 


PART  II. 

REQUISITIONS  OF  NEUTRAL  MEANS  OF  TRANSPORTATION. 

Section  6.— Requisitions  of  Neutral  Railway  Material. 

Special  principles  have  been  adopted  by  the  two  Hague  Confer- 
ences with  regard  to  neutral  railway  material.  In  the  rules  of  war 
on  land  worked  out  by  the  first  conference  we  find  the  following 
provision: 

Article  54.  Railway  material  which  has  its  origin  in  neutral  States,  whether  belong- 
ing to  the  States  themselves,  or  to  companies,  or  to  private  individuals,  shall  be  re- 
turned to  them  as  soon  as  possible.' 

The  initiative  for  this  article  came  from  the  Belgian  delegate  Beer- 
naert  and  the  Luxemburg  delegate  Eyschen.  But  their  proposal 
was  to  a  considerable  extent  different  from  the  phraseology  which 
was  subsequently  adopted.  The  article  proposed  by  Mr.  Beernaert 
had  this  further  addition:  "sans  pouvoir  6tre  utiHs6  les  operations 
mUitaires."  ^  In  opposition  to  this  proposal,  the  German  delegate 
Gross  von  Schwarznoff  stated  that  such  a  sharp  and  exact  provision 
would  tend  to  increase  rather  than  to  avoid  difficulties.  The  pro- 
posal was,  therefore,  referred  to  the  Editorial  Committee  of  the  sec- 
ond subcommission,^  which  accepted  the  view  of  the  German  delegate 
and  expunged  the  concluding  words  of  the  Beernaert  proposal.  In 
this  shortened  form,  the  article  was  then  unanimously  adopted  in  the 
eleventh  meeting  of  the  second  subcommission.  The  provision  thus 
adopted  cannot  be  said  to  have  been  a  very  happy  one;  it  was  alto- 
gether too  vague  and  indefinite.  It  had  been  merely  the  intention  of 
the  commission  "de  faire  ressortir  que  le  materiel  des  neutres  ne 
saurait  dtre  I'obiet  d'une  saisie  comme  celui  des  beUigerants."*  But, 
in  the  approved  phraseology,  this  is  not  expressed  with  sufficient 
precision.  Furthermore,  the  position  of  the  article  in  section  3  of 
the  rules  of  war  on  land  was  not  a  happy  one,  for  this  section  deals 
with  the  autorite  militaire  sur  le  territoire  de  I'Etat  ennemi;  for  it  could 
be  inferred  from  this  that  the  provision  which  had  been  adopted 
should  be  applicable  only  in  the  case  of  requisitions  of  neutral  railway 
material  within  the  occupied  enemy  territory. 

The  Second  Hague  Conference  also  discussed  the  matter  of  neutral 
railway  material.  It  has  worked  out  some  precise  rules  and  put  the 
entire  provision  into  the  Convention  concerning  neutral  powers  and 
persons  in  case  of  war  on  land.  This  was  necessary  for  the  reason 
that  the  articles  were  to  be  applied  both  to  requisitions  in  the  home 
country  and  in  the  territory  of  the  enemy  State.  Accordingly  the 
following  was  agreed  upon: 

Ahticlb  19.  Railway  material  coming  from  the  territory  of  a  neutral  power  and 
either  belonging  to  this  Power,  or  to  companies  or  to  private  persons,  and  recognizable 


'KGJBl.    1901,  p.  452. 
'MNRG.  2,  XXVI,  p.  617. 

<  Kepoit  of  the  2nd  subcommission:  Annexe  1  au  Proc&s-Verbal  de  la  S&nce  du  5  juillet,  No .  5  ( MNRQ . 
2,  XXVl,  p.  74).  23 
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as  such,  may  be  requisitioned  and  used  by  a  belligerent  only  in  case  and  to  the  extent 
of  which  such  action  is  demanded  through  imperative  necessity.  As  soon  as  possible 
it  must  be  returned  to  the  country  of  its  origin. 

In  like  manner,  and  in  case  of  necessity,  the  neutral  power  may  detain  and  use  to 
the  same  extent,  material  coming  from  the  territory  of  the  belligerent  power. 

On  the  one  and  on  the  other  part  an  indemnification  shall  be  paid  according  to  the 
amount  of  the  material  used  and  the  duration  of.such  use.' 

The  remarkable  thing  about  all  this  is  that  the  conditions  under 
which  requisitions  of  neutral  railway  material  are  made,  are  much 
stricter  tiian  those  applying  to  ordinary  requisitions.  Ordinary 
requisitions  may  always  be  resorted  to  for  the  needs  of  the  army  or 
for  the  conduct  of  the  war.  International  law  puts  a  limit  to  the 
discretion  of  the  belligerent  only  in  so  far  as  it  forbids  abuses,  and 
especially  monetary  gain.  But  in  the  matter  which  we  are  discussing, 
his  authority  is  restricted  in  that  he  may  use  neutral  railway  material 
only  in  case  and  in  so  far  as  an  imperative- necessity  may  require. 
This  positively  requires  n  pressing  need  on  the  part  of  the  belligerent. 
He  need  not,  Of  course,  be  confronted  by  a  necessity  in  the  technical 
sense;  there  need  be  no  immediate  danger  to  his  troops  or  to  his  mih- 
tary  operations.  In  case  he  were  planning  a  surprise  attack  or  could 
not  fully  carry  out  that  plan  without  using  the  available  neutral  rail- 
way material,  we  would  have  to  regard  such  a  situation  as  one  of 
"imperative  necessity." 

The  article  is  also  important  in  that  the  neutral  power  is  entitled, 
because  of  the  material  used  by  the  belligerent,  to  an  equivalent 
use  of  such  material  coming  from  the  territory  of  the  beUigerent 
State,  that  is  to  say,  by  analogy  with  cases  in  civil  law  to  a  sort 
of  squaring  of  accounts,  when  confronted  by  a  case  of  necessity:  in 
other  words,  when  he  begins  to  feel  the  dearth  of  the  material  requi- 
sitioned by  the  belligerent.  The  use  of  railway  material  on  the  part 
of  the  neutral  power  can  be  effected,  in  case  such  material  belongs 
to  the  belligerent  State  itself,  or  to  private  companies,  or  private 
persons,  provided  that  it  comes  from  the  territory  of  the  belligerent.; 
Such  seizure  by  the  neutral  power  may  be  operated  in  the  interest 
of  its  own  railway  enterprise,  as  well  as  in  the  interest  of  private 
enterprises  that  are  being  exploited  within  its  territory.  As  for  the 
use  of  railway  material,  a  proper  compensation  is  to  be  made  by 
both  parties.  This  also  is  a  departure  from  the  rules,  for  ordinarily 
the  amount  of  the  indemnification  and  the  question  as  to  whether 
or  not  such  indemnification  is  made  at  aU  in  the  case  of  requisitions 
exacted  in  the  territory  of  the  belligerent  himself,  would  in  this  case 
be  determined  by  the  law  of  the  State  with  which  international  law 
would  in  no  way  conflict,  provided  that  the  principle  of  equal  treat- 
ment of  nationals  or  foreigners,  laid  down  in  section  4,  is  preserved. 
In  the  case  of  requisitions  made  in  occupied  enemy  territory.  Article 
53,  2d  paragraph,  of  the  rules  of  war  on  land  would  have  to  be 
applied,  and  according-  to  this  article,  indemnification  shall  be  settled 
at  the  time  of  the  conclusion  of  peace. 

On  the  other  hand,  no  time  is  fixed  when  such  claims  for  indemni- 
fication are  to  be  paid.  Hence,  it  wiU  not  be  inferred  that  such  pay- 
ment is  to  be  made  by  the  belligerent  who  has  used  the  railway 
material,  whenever  the  obhgation  to  return  the  equivalent  has  been 
estabUshed  both  on  principle  and  as  concerns  the  amount  to  be  so 

1  KOBl.    1910,  p.  171. 
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paid,  due  regard  being  had  for  compensations  which  the  belligerent 
may  claim  for  the  possible  use  the  neutral  may  have  made  of  his; 
(the  beihgerent's)  railway  material. 

REQUISITIONS  OF  NEUTRAL  MERCHANT  SHIPS  (lUS  ANGARIAE).. 

Section  7.— Historical  Bases  fob  the  Ius  Angariae. 

Requisitions  of  ships  are  also  possible  in  war  and  may  be  even. 
necessary  under  circumstances  and  in  land  warfare.     Fo^  instance 
the  beUigerent  intends  to  occupy  an  island  belonging  to  the  enemy- 
btate;  he  must  then  transport  his  troops  across,  or  he  needs  ships  in 
order  to  blockade  a  watercourse  by  sinking  them  at  its  mouth,  etc 
In  theory  and  m  practice,  there  has  been  developed  with  regard 
to  requisitions  of  ships,  and  especially  of  neutral  private,  ships,  a 
special  legal  mstitution  to  which  different  names  have  been  given- 
■praestationes  namum,   embargo,  etc.,  but  generally  it  is  called' ws- 
anganae  (drmt  d'angane,  right  of  angary).     As  to  the  origin  of  this' 
right,  mternational  law,  as  a  rule,  gives  us  but  aphoristic  'and  indefi- 
nite data,'  and  yet,  its  history  can  be  rather  accurately  traced  from, 
antiqmty  down  to  our  times.     This  will  form  the  obiect   of  -that 
which  follows: 

The  development  and  evolution  of  ius  angariae  in  international' 
law  are  connected  with  certain  legal  principles  that  were  established 
m  Eome  with  regard  to  the  right  of  deahng  in  grain.  The  poorer 
people  of  Rome,  as  is  well  known,  were  fed  through  pubhc  supplies. 
of  com  at  the  cost  of  the  State.  The  grain  necessary  for  that  pur- 
pose was  secured  as  a  tribute  from  the  lands  that  were  subjected^ 
Africa  and  Egypt,  as  we  know,  were  the  corn  granaries  of  Rome. 
A  special  organized  guild  called  the  corpus  navicidariorum,'  attended 
to  the  transportation  across  the  sea. 

It  happened,  however,  that  this  corpus  naviculariorum  did  not 
suffice  to  look  after  this  matter,  or  else  a  sudden  pressing  need  for 
ships  was  made  in  the  imperial  rescripts  and  constitutions,  and  the 
legal  principles  which  were  hereby  established,  formed  in  the  six- 
teenth century,  the  basis  upon  which  the  ius  angariae  was  developed.' 
The  main  source  for  these  legal  principles  is  Title  11,  4,  of  the. 
Oodex  Just. ;  apart  from  this  source,  there  are  still  other  legal  princi- 
ples relating  to  this  matter,  and  they  are  found  in  the  Digest.  The 
provisions  of  the  Codex  read  as  follows  (C,  11,  4,  1): 

Multi  naves  suas  diversorum  nominibus  et  titulie  tuentur.  Cui  fraudi  obviantes 
praecipimuB,  ut,  si  quidad  evitationem  publicae  necessitatis  tantum  crediderit! 
apponendum,  sciat  navem  esse  fisco  sociandam.  Nam  ut  privatos  quoque  non  pro- 
hibemus  habere  navigia,  ita  iraudi  loqum  esse  non  simimus,  cum  omnes  in  com- 
mune, si  necessitafi  exegerit,  conveniat  utUitatibus  publicis  oboedire  et  subvectionem 
sine  dignitatis  privilegio  celebrare.  (Translation:  Many  protect  their  ships  under- 
the  names  and  titles  of  others.  Obviating  this  fraud  we  decree  that,  if  any  one  for  the 
avoidance  of  public  necessity  should  think  that  he  could  attach  some  other  designa- 
tion to  it,  he  should  know  that  the  ships  may  be  subjoined  to  the  fiscus.  For  as  we 
do  not  prevent  private  individuals  from  having  vessels,  thus  we  do  not  allow  room  for- 

1  It  is  particularly  interesting  to  see  what  Halleck-Baker  (InterTMtioTuil  Law,  4th  ed..  Vol.  I  p.  520). 
says.totheellecttliatan'allusionismadetothemjamjarineinthegospel  ofSt. Matthew,, V,,11.       ' 

'See  in  this  connection  Lebhardt,  Siudien  iiber  daa  Verp/legurujauesen  non  Eom  viul  komtantwovel' 
(Dorpat,  1881),  p.  16 1  '    ' 
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fraud,  aince  it  befits  all  in  common,  if  necessity  requires  it,  to  obey  public  necessities 
and  to  practice  navigation  without  the  privilege  of  the  dignity  belonging  thereto.) 

(C.  11,  4,2): 

Jubemus  nullam  navem  ultra  duorum  millium  modiorum  capacem  ante  felicem 
embolam  vel  publicarum  specierum  transvectionem  aut  privilegiis  di^atitis  aut 
religionis  intuitu  aut  pr«erofativa  personae  publicly  litilitatibus  excusari  posse  sub- 
tractam,  mc  si  cislsste  contra  proferatur  oraculum  sive  adonatio  sit  sive  divina  prag- 
miticx,  providentissimis  legis  regulas  expugnare  debetit.  Quod  etiam  in  omnibus 
ciU9is  cuoimug  observari,  ut  gsneraliter  si  quid  eius  modi  contra  ius  vel  utUitatem 
publicam  in  quolibat  negotio  preferatur,  non  valeat.  Quidquid  enim  in  fraudem 
istius  legis  ^uolibet  modo  fusrit  attemptatum,  id  navigii,  quod  excusator,  publica- 
tions (iorrigimus.  (Translation:  We  command  that  no  ship  with  a  capacity  beyond 
2,000  bushels  Can  be  permitted  to  be  withdrawn  from  public  utilities  before  successful 
loading  or  transportation  of  public  goods,  either  through  the  privileges  of  rank,  or  by 
religious  scruples,  orpersonal  prerogatives  of  any  private  individual,  nor  must  it  be  per- 
mitted to  overcome  the  rules  of  the  most  provident  law  that  some  heavenly  oracle 
be  brought  forward  or  some  warning  or  divine  practice.  This  we  desire  to  be  observed 
also  in  all  other  naval  affairs,  so  that  it  may  have  no  standing  if  anything  of  the  kind 
should  be  attempted  in  whatsoever  business  against  law  and  justice  or  against  public 
advantage.  For  whatever  may  have  been  attempted  in  any  way  to  the  prejudice 
of  that  law,  we  correct  by  publication,  that  naval  business  may  be  excused.) 

The  conclusion  to  the  first  of  these  two  quotations  is  especially 
important: 

cum  omnes  in  commune,  si  necessitas  exegerit,  conveniat  utilitatibus  publicis 
oboedire  et  subvectionem  sine  dignitatis  privilegio  celebrare. 

From  this  it  will  be  seen  that  according  to  Roman  law,  all  owners  of 
ships,  in  the  case  of  necessity,  were  subject  to  the  obligation  to  place 
their  ships  at  the  disposal  of  the  pubuc  authority  to  facilitate  the 
importation  of  grain.  It  cannot  be  ascertained  from  the  sources  that 
private  ships  could  be  seized  for  the  other,  that  is  to  say  for  military 
transportation  service.  Rather,  from  the  entire  connection  between 
the  constitutions  quoted — the  two  titles  which  precede  Title  11,  4,  of 
the  Codex  Just,  and  dealing  with  the  origin  of  the  guilds  which  by 
occupation  attend  to  the  transportation  of  grains — as  well  as  from 
attached  passages  of  the  articles  which  we  have  quoted  ( — "et  sub- 
vectionem sine  dignitatis  privilegio  celebrare^'  "vel  fuilicaruTn  spe- 
cierum transvectionem — "),  that  they  bear  only  upon  the  law  con- 
trolling the  supply  of  grains.  Usually  the  transportation  of  grain  was 
in  the  hands  of  the  corpus  naviculariorum.  The  case  of  necessity 
when  private  ships  could  also  be  compelled  to  perform  such. service 
arose,  therefore,  only  when  this  guild  was  unable  to  meet  the  ne- 
cessity, either  for  want  of  ships,  or  because  at  a  given  moment  public 
ships  for  the  transportation  of  grain  were  not  available. 

Services  accepted  from  private  ships  in  these  circumstances  were 
not  called  angariae  by  the  Romans.  Angariae  or  angaria,  in  the 
Corpus  juris  are  rather  statute  labor  with  teams,  compulsory  fur- 
nishing of  teams  for  the  transportation  of  things  and  persons  in  affairs 
of  the  State.'  In  the  Latin  language  wagons  were  also  designated  by 
that  same  term,  that  is  to  say  wagons  used  for  .the  transportation  of 
fiscal  goods  or  accompanying  the  armies  for  the  accommodation  of 
the  sick.  And,  finally,  angariae  denoted  also  draft  animals  that  were 
provided  for  such  purposes  by.  the  owners  of  land  by  reason  of  an 
easement  on  such  land.^     From    this    it  appears   that  angariae  in 


1  See  Heumann-Seckel,  HanHexOion,  9th  ed.  1907;  look  for  these  words  and  the  passages  quoted  therein 
hovatliQ  Corpus  juria  civilis. 

2  Pauly-Wissowa,  RealerKyklopadie;  see  the  words  angaria  and  angarium. 
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Roman  law  did  not  belong  to  maritime  law,  but  to  that  which  might 
be  called  the  law  of  postal  administration.  Therefore,  such  passages 
of  the  Roman  law  as  speak  of  angariae  do  not  refer  to  special  presta- 
tions. When  "agminales  equi  vel  mulae  et  angariae  atque  veredi 
(draft  horses  or  mules  and  minute  couriers  and  vessels  and  post 
horses)  are  referred  to  in  D.  50,  4,  18,  21,  as  munera  patrimonialia,  it  is 
certain  that  draft  animals  are  referred  to  in  the  latter  expression. 
Therefore,  the  sentence  with  which  Arcadius  Charisius  continues  in  the 
same  place:  Huius  modi  igitur  obsequiae  et  hi,  qui  neque  municipes 
neque  incolae  sunt,  adgnoscere  coguntur  (of  this  Kind,  then,  are  the 
practices,  and  those  who  are  neither  citizens  nor  inhabitants  must 
recognize  them)  does  not  apply  to  ships,  but  only  to  the  law  of  postal 
admmistration.  In  the  Roman  law  it  denotes  nothing  else  than  the 
fact  that  statute  labor  and  impressing  of  teams  must  be  supplied  by  the 
owners  of  parcels  of  ground  thus  burdened,  when  such  owners  are 
not  citizens  of  the  respective  municipalities  or  when  they  do  not 
dwell  upon  the  particular  parcel  of  land.  It  is  important  that  this 
should  be  borne  in  mind;  for  later  writers  upon  maritime  law  rested 
their  arguments  upon  this  passage  when  they  attempted  to  justify  the 
admissibility  of  seiziu-e  of  neutral  private  ships  for  use  in  the  interest 
of  a  belligerent  State. 

When  examined  from  the  viewpoint  of  its  origin,  the  word  angaria 
denotes  an  ordinance  relating  to  the  ancient  postal  service.  Herodotus 
reports  (VIII,  98),  that  the  Persians  used  the  word  ayyapijiov  to  denote, 
the  function  of  their  royal  post  couriers.  But  subsequently,  the  mean- 
ing of  the  verb  angariare  seems  to  have  been  widened  in  its  meaning 
to  "force,  to  seize  for  compulsory  service."  In  this  sense  it  is  also 
used  with  regard  to  the  service  of  ships:  thus,  in  D.  49,  18,  4,  1:  Sed 
et  naves  eorium  (sc.  veteranorum)  angariari  posse  Aelio  Firmo  et 
Antonine  Claro  veteram,is  rescriptum  est  (but  that  also  the  ships  of 
those,  that  is  to  say,  the  ancients)  could  be  attached,  as  reported 
by  the  ancient  Aleius  Firmus  and  Antonino  Clarus. 

At  all  events  in  medieval  Latin  angariae  referred  likewise  to  statute 
labor  and  impressing  of  teams,-  etc.,  especially  for  postal  purposes. 
On  the  other  hand,  the  seizure  and  use  of  ships  for  transportation 
purposes  was  called  navium  praestationes. 

It  may,  therefore,  be  said  that  Roman  law  did  not  know  a  ius 
angariae  or  a  ius  angariarum.  In  the  Roman  law  we  meet,  to  be  sure, 
with  legal  principles  referring  to  the  performance  of  transport  service 
by  ships.  But  they  refer  only  to  transports  intended  for  the  supply 
of  the  necessaries  of  life,  and  especially  of  Rome.  Furthermore,  these 
legal  principles  are  not  of  an  mternational  nature.  Apart  from  the 
fact  that  antiquity  knew  nothing  of  an  international  law  in  the  sense 
in  which  the  modern  world  uses  that  term,  those  legal  principles 
referred  merely  to  domestic  affairs;  and  since  the  Roman  Empire 
included  all  of  the  Mediterranean  countries  and  controlled  all  naviga- 
tion upon  the  Mediterranean,  therefore,  that  obligation  rested  like- 
wise upon  all  places  subject  to  Rome.  The  angariae  appertained  to 
the  postal  administration  and  had  nothing  to  do  with  maritime  law. 

For  the  further  development  of  this  study,  the  constitution  of 
Emperor  Frederick  I  of  1158,  which  presented  a  category  of  regalia 
for  Italy,  is  of  the  highest  importance.  Among  other  things  that 
w^  find  herein  classified  as  Regalia:  Angariarum  et  parangariarum  et 
plaustrorum   et   navium  prestationes    (Exactions   of  courier   vessels. 
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and  auxiliary  vessels  and  of  vehicles  and  ships).  Here  can  clearly 
be  seen  the  difference  between  prestationes  naviutn  and  prestationes^ 
angariarum,  etc.  The  latter  again  represent  statute  labor  and  do  not 
appertain  to  maritime  law,  but  for  our  subject,  the  declaration  of 
regalia  of  the  navium  prestationes  is  of  importance. 

The  Oonstitutio  de  regalihus  was  included  in  the  Libri  feudorvmJ 
(II  Feud.  56)  and  with  the  latter  accepted  in  Germany.  But  also  in 
iingland  and  in  France,  the  idea  that  prestationes  navium  are  regalia 
was  accepted,  but  in  a  specially  designated  way.  For  while  in  the 
beginning  the  iura  regalia  appertained  to  the  German  king  as  the 
supreme  Dearer  of  temporal  power,  it  is  subsequently  regarded  as  the 
attribute  of  sovereignty.  Many  later  writers  upon  the  subject  of 
maritime  law  still  hold  to  the  same  view. 

Section  8.-^The  Itis  Angariae  in  its  Later  Form. 

The  development  of  the  ius  angariae,  as  of  most  of  the  principles  of 
international  maritime  law,  has  taken  place  since  the  dawn  of  modem 
times.  After  the  new  parts  of  the  world  had  been  discovered  and 
a  lively  rivalry  had  arisen  between  the  western  European  States  for 
the  possession  of  colonies,  it  became  especially  important  for  the 
inteTested  Power  to  secure  ocean-faring  ships.  These  were  used  for 
the  outfitting  of  expeditions,  for  the  discovery  of  new  territories, 
or'  to  wage  war  against  competing  Powers.  This  led  to  the  devel- 
opment of  aU  those  principles  coming  under  the  widest  interpretation 
01  the  idea  of  embargo.  Embargo  means  prevention  of  departure 
of  the  ships  from  the  ports  of  a  State.  It  was  decreed  for  the  most 
varied  purposes:  to  confiscate  the  ships  of  the  subjects  of  the  oppo- 
nent that  may  have  been  in  one's  ports,  and  also  to  prevent  the 
spreading  of  information  through  ships  leaving  port  (arret  de  prince), 
and  again  in  order  to  enroll  the  crews  of  such  ships,  and  finally,  to  com- 
pel such  ships  to  perform  service  for  the  respective  State  (ius 
angaHae) : 

But  even  outside  the  ports,  and  on  the  open  seas,  ships  were 
stopped  to  be  used  in  the  service  of  the  State.  Selden  ^  reports 
from  the  English  practice  regarding 

Codicilli  Edwardi  III.  Regis,  in  qilibus  iubetur  naves  universas  X  doliorum  et  quae 
excesserint  in  Mari  Australi  et  Occidentali  repertas  sisti  et  armari,  ut  Reg^  inser- 
viant — Sic  usus  est  Edwardus  Rex  tertius,  quemadmodvun  et  alii  reges  Angliae. 

(Decrees  of  King  Edward  III,  in  which  it  is  ordered  that  aU  ships  of 
ten  tons  burden  and  which  have  already  made  passage  and  oeen 
found  in  the  southern  and  western  seas  may  be  stopped  and  armed 
in  order  to  serve  the  king — such  was  the  usage  under  King  Edward 
III,  and  also  of  other  English  kings). 

The  learned  English  jurist  availed  himself  of  these  instances  from 
maritime  practice  in  support  of  his  theory  of  the  mare  clausum,. 
but  this  theory  met  with  no  success. 

Other  writers  sought  to  explain  the  practice  of  the  seizure  of  ships, 
for  the  service  of  a  State  oii  the  basis  of  the  Rom^an  law..  Such 
attempts  were  not  of  great  scientific  value;  they  were  full  of  mis- 
conceptions of  the  principles  of  Roman  law.     But,  as  in  all  other 

'  John  Selden,  Mare  clausum,  II,  c.  20. 
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things,  upon  accepting  the  principles  of  Roman  law,  it  was  not  the 
purpose  to  grasp  and  interpret  them  in  the  only  way  in  which  they 
were  expected  to  be  grasped  and  interpreted,  but,  for  the  needs  of 
the  times,  the  foreign  law  had  to  be  adapted  to  them.  This  proc- 
ess is  similar  to  the  one  accepted  in  the  doctrine  of  the  fideicom- 
missum. 

In  this  instance  it  was  also  necessary  to  secure  legal  principles,  on 
the  basis  of  which  it  became  possible  to  constrain  a  landed  property 
for  a  certain  family,  a  task  Phil.  Eoiipschild  solved  on  the  basis  of 
the  Jideicommissum  quod  familiae  relinquitur  of  the  Roman  law,  but 
at  the  same  time  he  had  to  modify  the  pure  Roman  law  in  order  to 
make  it  serve  for  quite  other  circumstances  than  those  for  which  it 
was  intended.  The  views  of  Stypmannus,^  Loccenius,^  of  Azuni,^ 
and  also  the  commentary  of  Peckius  with  the  Commentarius  ad 
commentarium  of  Vinnius*  regarding  maritime  law  have  assumed 
importance  in  the  doctrine  anent  the  seizure  of  ships.  The  latter 
work  is  little  more  than  a  paraphrased  explanation  of  the  pertinent 
provisions  of  the  Codex;  but,  nevertheless  it  has  prepared  the  way 
for  the  acceptance  of  them  in  that  theory. 

The  views  of  these  writers  may  be  summarized  in  the  following 
manner: 

1 .  The  angariae  of  ships  are  the  latter's  use  for  the  transportation 
of  necessaries  of  life,  armies,  articles  of  military  armament,  etc.,  in 
the  service  of  a  prince  or  of  a  free  community  for  purposes  of  any 
kind  of  military  expedition. 

2.  The  right  to  make  such  requisitions,  that  is  to  say,  the  ius 
angarise,  "est  un  droit  regulier,  dont  jouissent  les  Puissances  souve- 
raines  dans  le  cas  de  n^cessite  ou  d'utilite  publique".^  The  idea 
that  the  seizure  of  the  ships  is  a  right  of  sovereignty,  on  the  basis 
that  in  former  times  it  was  designated  as  a  regalia  is  set  forth  espe- 
cially in  Loccenius : 

Has  angarias  imponere  possunt  illi  principes  et  respublicae,  quae  iura  maiestatis 
habent.  Inter  regalia  enim  referuntur  cjuoque  navium  praestationes,  in  c.  un.  Quae 
nnt  regalia  (II  Feud.  56).  These  restrictions  can  be  imposed  by  those  princes  and 
republics  that  possess  the  rights  of  sovereignty.  For  among  regalia  are  counted 
also  forced  services  of  ships. 

3.  The  ius  angariae  may  be  exercised  "dans  le  cas  de  n6cessite  ou 
d'utilite  publique".^  Therefore,  it  is  not  a  special  priaciple  coming 
within  the  rules  of  war.  For  the  outfitting  of  expeditions  of 
discovery  and  of  conquest  into  the  new  world,  ships  may  be  seized, 
as  well  as  for  other  purposes  of  transportation.  "Causa  huius 
oneris  est  necessitas  et  utilitas  publica  in  expeditione  principaji  aut 
liberae  reipublicae"  (the  cause  of  this  burden  is  the  necessity  and 
public  utility  in  a  capital  expedition  or  the  necessity  of  a  free  com- 
monwealth); so  says  Loccenius,  and  in  literal  agreement  with  the 
Codex  Just,  he  continues:  "Omnes  enim  in  commune,  si  necessitas 
exegerit,  convenit  utilitatibus  puhlicis  oioedire"  (for  it  behooves  all,  in 
common,  if  necessity  demands  it,  to  obey  the.  public  advantage)^ 
It  is,  tiierefore,  not  necessary  that  the  State  should  be  confronted  by 

•  Dejure  maritimo,  Ft.  v,  ch.  1,  no.  23. 

'  DejuTe  mmitimo,  Bk.  I,  ch.  5.                                      '  • 
»  Droit  rtiaritime  de  I'f^Tope,  I,  ch.  in,  sec.  7,  p.  292.   , 

•  Peckius,  in  Til.  t>.  etc.  ad  rem  nauticam  pertinentes  commentarius j  cum  annot.  Am.  Vinnii.  Am^t. 
-1668.  ■                      '     •  '.                                                              .  •  '  .                      •                ..  ■       ■  ; 

'  AiuiU,  in  the  worlr  refened  to  before.  ,      .,  i 
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a  situation  such  as  meets  the  penal  conception  of  necessity.  It 
need  only;  anticipate  some  benefit  from  the  expedition  in  which  the 
ships  are  to  render  service.  Of  course,  this  must  always  have  been 
the  case  when  ships  were  seized ;  for  it  certainly  never  happened  that 
such  ships,  for  the  service  of  which  the  State  had  to  make  compensa- 
tion, should  ever  have  been  seized  without  purpose  and  without  some 
well-defined  plan. 

4.  For  the  ius  angdriae  can  be  exercised  against  any  and  all  ships 
which  for  one  reason  or  another  are  found  within  the  jurisdiction  of 
the  State,  no  matter  what  may  be  the  personal  status  and  nationality 
of  the  owner.  It  operates  alike  against  nationals  and  foreigners. 
Hence,  the  ms  anganae  is  not  a  special  principle  pertaining  to  inter- 
national law.  Rather,  it  comes  simply  within  the  realm  of  the 
State  law.  All  ships  against  which  the  prince  or  a  sovere^n  com- 
munity could  exercise  its  physical  power,  were  regarded  as  equally 
subject  to  its  sovereignty.  Stypmannus  has  endeavored  to  dis- 
tinguish with  regard  to  angariae  of  ships  belonging  to  the  subjects 
of  the  respective  prince  of  a  community  and  of  those  of  nationals  of 
foreign  countries,  and  asks  whether  or  not  the  latter  may  be  seized, 
and  his  answer  is  affirmative :  ' '  Fieri  id  posse,  intrepide  adjirmo  et 
quotidiana  confi-rmat  praxis"  (that  this  may  be  done  I  strongly  main- 
tain and  the  daily  practice  confirms  it  also).  Loccenius  holds  the 
same  view,  but  reaches  his  conclusion  by  referring  to  D.  50,  4,  18, 
22.     But,  as  we  have  already  seen,  this  assumption  is  false.     The 

f)assage  referred  to  does  not  in  the  slightest  way  refer  to  maritime 
aw. 

5.  Finally,  all  writers  express  the  opinion  that  foreigners  at  least 
shall  receive  compensation  for  services  to  which  their  ships  are  put. 
On  the  other  hand,  an  obligation  to  return  the  equivalent,  in  case  of 
the  destruction  or  seizure  of  the  ships  by  pirates  or  by  an  enemy 
State,  has  not  been  recognized.  Azuni  tries  to  distinguish  between 
angariae  arising  by  reason  of  war,  and  those  effected  for  purposes 
of  equipping  an  expedition  into  the  new  world,  etc.,  and  in  the 
latter  case  he  is  in  favor  of  payment  of  the  equivalent  for  the  loss  of 
the  ship,  "vu  qu'il  n'estpas  raisonnable  que  quelqu'un  souffre  d'une 
expedition  qui  n'a  d'autre  objet  que  Tutilite  d'un  autre". 

6.  Fraudulent  acts  in  the  exercise  of  the  ius  angariae  were  pun- 
ished with  the  confiscation  of  the  ship,  even  as  had  been  done  in  case 
of  the  Roman  law.  Among  such  acts  is  classed,  especially,  the  at- 
tempt to  escape  seizure  and  the  unsatisfactory  performance  of  the 
transportation  service  demanded.  In  the  latter  case,  special  penal- 
ties may  be  visited  upon  the  captain  or  the  owner  of  the  ship. 

Section  9. — Public   Treaties,  especially  of  Prussia,  for  the 
Suppression  of  the  Ius  Angariae. 

It  is  evident  that  such  a  right  as  this  one  must  have  been  an 
extraordinarily  heavy  burden  on  private  navigation.  No  ship 
could  be  certain  but  that  some  State,  for  some  service  of  transporta- 
tion might  suddenly  seize  it.  It  was  a  right  which  implied  on  the 
seas  an  almost  uninterrupted  condition  of  feud.  To  the  extent  as 
this  condition  increased,  the  ius  angariae  became  well-nigh  unbearable. 
For  this  reason,  since  the  close  of  the  eighteenth  century,  we  meet  with 
an  ever  increasing  number  of  treaties  by  which  the  ships  of  the  subjects 


AL3RE0HT.  31 

of  both  contracting  parties  were  relieved  of  the  ius  angariae}  As 
in  many  other  directions,  it  is  mainly  the  United  States  of  America 
which  sought  to  mark,  in  this  respect,  progress  in  international  law; 
but  Denmark,  Russia,  France  and  Prussia  have  concluded  such 
treaties  by  which  the  contracting  parties  renounce  the  exercise  of  the 
iusangariae  with  regard  to  ships  of  the  other  party.  But  the  most 
important  maritime  power,  England,  without  whose  cooperation 
maritime  law  could  not  be  improved,  failed  to  join  in  this  movement. 

Prussia  has  concluded  two  such  treaties,  one  with  the  United  States 
of  North  America  and  the  other  with  Denmark. 

In  Article  16  of  the  treaty  with  the  United  States  of  September  10, 
1785  2  it  is  stated: 

II  a  6te  convenu  que  les  sujets  ou  citoyens  de  I'une  des  Parties  contractantes,  leurs 
vaisseaux  ni  effete  ne  pourront  6tre  assujettis  S,  aucun  embargo,  ni  retenus  de  la  part 
de  I'autre  pour  quelque  expedition  militaire,  usage  public  ou  particulier  de  qui  que 
ce  soit. 

(It  has  been  agreed  that  the  subjects  or  the  citizens  of  one  of  the  contracting  parties, 
their  vessels  or  goods  shall  not  be  subject  to  any  embargo,  nor  detained  on  the  part  of  , 
the  other  party  for  any  military  expedition,  public  or  private  use  of  whatsoever 
nature.) 

This  provision  was  meanwhile  largely  restricted  .through  the 
treaty  between  Prussia  and  the  United  States  of  July  11,  1799,^ 
Article  16: 

Si  en  terns  de  guerre  ou  dans  les  cas  d'une  pressante  n6cessit6  une  des  parties  bellig- 
&:antes  se  trouvoit  obligee  de  mettre  un  embargo  g^n&al  dans  tous  ses  ports  ou  dans 
certaines  places  determinees,  les  b&timens  de  I'autre  partie  seront  soumis  k  cette 
mesure  comme  ceux  dea  nations  les  plus  f  avoris6es,  mais  sans  pouvoir  r^clamer  en  leur 
faveur  les  exemptions  stipules  dans  Particle  XVI  du  traits  pr^cddent  de  1785.  Mais 
d'autre  part,  les  propri^taires  des  vaisseaux  qui  auront  6te  retenus,  soit  pour  une 
entreprise  militaire,  soit  pour  tout  autre  usage,  devront'recevoir  du  gouvernement  qui 
les  aura  employ^,  une  indemnity  convenable,  tant  pour  le  frSt,  que  pour  la  perte  oc- 
casionnee  par  le  retard.  (Translation:  If  in  time  of  war  or  in  cases  of  urgent  neces- 
sity, one  of  the  belligerent  parties  should  find  itself  forced  to  a  general  embargo  within 
all  its  ports  or  within  certain  different  places,  the  vessels  of  the  other  party  shall  be 
subject  to  this  measure  even  as  those  of  the  most  favored  nations,  but  without  the 
privilege  of  navigating  in  their  favor  of  exemptions  stipulated  in  Article  XVI  of  the 
previous  treaty  of  1785.  But,  on  the  other  hand,  the  owners  of  vessels  which  may 
nave  been  detained  either  for  a  miKta'ry  enterprise  or  for  any  other  use,  must  receive 
from  the  Government  which  may  have  used  them  a  proper  indemnification,  both 
for  freightage  and  for  the  loss  occasioned  by  the  detention!) 

Finally,  we  should  also  consider  Article  12  of  the  treaty  of  com- 
merce and  navigation  of  May  1,  1828:* 

•Article  13  and  following  up  to  and  including  Article  24  of  the  treaty  concluded  in 
Berlin  in  the  year  1799  *  *  *  are  again  put  into  force  and  they  shall  have  the 
same  value  as  ii  they  formed  a  part  of  the  present  treaty    *    *    *    . 

This  means  that  the  release  of  ships  froni  the  right  of  angary 
agreed  upon  in  1785  shall  be  maintained  as  it  was  intended  to  be 
regulated  in  the  manner  agreed  upon  in  the  treaty  of  1799. 

In  the  treaty  between  Prussia  and  Denmark  of  June  17,  1818,  we 
read:' 

Article  12 :  Not  a  one  of  these  ships  (that  is  to  say  the  ships  belonging 
to  the  subjects  of  one  of  the  contracting  powers)  may  be  compelled  to 

1  See  the  Ust  ol  such  treaties  in  PShls,  HandeUrecht,  Vol.  Ill,  p.  1109,  note. 

2JfiS.  IV.  p.  37. 

'MNR.lV.p.SSl. 

'  Preuta.  OS.  1829,  p.  33. 

'  Preuss.  03. 1818,  p.  189. 
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perform  military  service  or  be  used  for  any  sort  of  transportation, 
against  the  will  of  the  owner. 

Tliis  treaty  was  concluded  for  a  period  of  thirty  years  and  by  treaty 
of  July  6, 1846,  it  was  renewed  for  another  period  of  five  years  and  after 
the  expiration  of  this  period,  was  to  be  continued,  until  one  of  the 
contracting  parties  should  denounce  it  within  a  period  of  six  months.' 
Neither  of  the  two  contracting  parties  availed  itself,  however,  of 
this  right.  It  was  abrogated  in  1864  by  the  outbreak  of  war  between 
Prussia  and  Austria  on  the  one  hand  and  Denmark  on  the  other, 
but  by  Article  2  of  the  Vienna  treaty  of  peace  of  October  30,  1864 
it  went  again  into  force.  What  is  today  tne  status  of  the  -ralidity  of 
the  two  peace  provisions  referred  to?  Are  they  still  m  effect,  and 
especially  do  they  apply  to  the  German  Empire  ?  Neither  of  the  two 
treaties  has  been  denounced.'  Accordingly,  they  are  still  in  force 
in  so  far  as  Prussian  national  law  enters  into  our  considerations. 
But,  according  to  Article  4,  1,  14,  of  the  imperial  constitution,  legis- 
lation with  regard  to  these  treaties  comes  within  the  competence  of 
the  empire  and  the  latter,  to  be  sure,  has  made  use  of  its  competence 
in  the  kw  anent  military  services  of  June  13,  1873  (sees.  23  and  24). 
Accordingly,  principles  of  the  Prussian  national  law,  even  in  so  far 
as  they  are  based  upon  treaties,  can  no  longer  be  regarded  as  valid. 
Releases  from  burdens  imposed  by  the  imperial  law  are  vahd  only 
in  so  far  as  they  are  established  by  the  empire  itself.  The  two  treaty 
provisions  referred  to  can  apply  to  the  empire  only  if  they  are  ex- 
presslv  or  implicitly  entered  mto  Prussian  treaties.  An  expressed 
transfer  of  the  treaties  on  the  part  of  the  German  Empire  has  not 
been  effected;  if  a  tacit  transfer  has  taken  place,  this  cannot  be 
decided  with  absolute  certainty.'  For  since  the  formation  of  the 
German  Empire  no  occasion  for  the  practical  applica,tion  of  the  pro- 
visions, mainly  deahng  with  war,  and  especially  with  the  rules  of 
maritime  warfare,  from  which  alone  a  decision  might  be  had,  has 
presented  itself.  As  for  the  assumption  of  a  tacit  transfer  of  the 
treaties  to  the  empire,  we  might  base  ourselves  upon  the  analogy  of 
the  Paris  maritime  declaration  to  which,  during  the  Franco-Prussian 
war  of  1870-1871,  the  North  German  Confederation  declared  itself 
as  bound. 

Section  10. — The  Ius  Ang-aeiae  in  the  More  Recent  Literature. 

This  movement  in  the  international  treaty  practice  ■*  could  not  be 
without  influence  upon  the  literature ;  and  so,  as  early  as  the  eighteenth 
century  we  already  find  writers  who  doubt  the  admissibility  of  the 
exercise  of  the  ius  angariae,  or  else  deny  that  there  is  such  a  right, 
or  at  least  desire  to  restrict  it  to  a  large  .extent.  i 

Hugo  Grotius  has  exercised  .  the.:  greatest  influence  upon :  these 
writers.,  These  writers  studied  the  works  of  Grotius,  because  they 
thought  that  in  these  works  they  would  find  the  juridical  basis  for 

1  p'reuss.  as  1846,  p.  327.  ,  ,  •       ■ 

2  E*enm  th'e  official  collection  (Die  jldiiielsvettr&ge  liW  deiUicHiU  Heiches,  edited  by  tJie  Ministfyof  Ihe 
Interior,  Berlin  1906)  both  these  tieaties  are  refecred  to  as  still  being  in  force  (p.  162  fl.,  1266  ffl.). 

'  With  regard  to  the.  matter,  |See  Niemeyer  .(Pr^!»cipie»  fles  S$ekne(isrechtt,  1909),  who  refers  to  the  "less 
considered  Prussian  (now  Orrmnrt)  -Aniericaii  treatiej'bf  .Tune  B, '1799  and  ot  Mayl,i8?S." 

'  It  is  ot  particular  importance  that  England  should  have  had  no  partin  this  movement.  We  find  no 
treaty  in  which  this  Power  has  renounced  the  exercise  of  the  im.  armtniac. '  In  tho^e  aa^s,  perhaps  even 
more  than  to-day,  England  felt  that  she  was  the  sole  mistress  and  law-maker  of  t|ie'$^a&,  ana  was  opposed 
torestrictionof  her  power  by  treaties.  •    .     .  ..  i    ■  ■ 
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the  principles  which  passed  as  valid  or  at  least  as  the  correct  right. 
In  chapter  17  of  the  Third  Book  of  his  celebrated  work:  Be  iure  oelU 
ac  pads  libri  tres,  he  stated  that  seizure  of  neutral  goods  by  a  bel- 
ligerent could  be  regarded  as  proper  only  if  the  latter  could  prove  a 
"right  of  necessity." 

In  the  passage  referred  to,  he  says :  ' 

Supervacuum,  videri  posset  agere  nos  de  his,  qui  extra  belluin  sunt  positi,  quando 
in  Hs  satis  constet  nullum  esse  ius  bellicum.  Sed  quia  occaaione  belli  multa  in  eos, 
finitimos  praesertim  patrari  solent  praetexta  necessitate,  repetendum  Mc  breyiter 
quod  diximus  alibi,  necessitatem  ut  ius  aliquod  det  in  rem  alienam  summam  essB 
debere:  lequiri  praeterea  ut  in  ipso  domino  par  necessitas  non  subsit:  etiam  ubi  neces- 
sitate constat,  non  ultra  sumendum,  quam  exigit:  id  est  si  custodia  sufficiat,  non 
Bumendum  usum,  si  usus,  non  sumendum  abusum:  si  abusu  sit  opus,  restituendum 
tamen  pretium.  (Translation  :  It  may  seem  needless  for  us  to  treat  ol  those  that  axe 
not  engaged  in  the  War,  when  it  is  manifest  that  the  right  ol  war  can  not  aSect  them; 
but  because,  upon  occasion  of  war,  many  Things  are  done  against  them'  on  Pr^tencB 
of  Necessity,  it  may  be  proper  here,  briefly  to  repeat  what  we  have  already  mentioned 
before,  that  the  Necessity  must  be  really  extream,  to  give  any  right  to  another's  goods. 
That  it  is  requisite,  that  the  Proprietor  be  not  himself  in  the  like  Necessity,  When 
real  Necessity  urges  us  to  take,  we  should  then  take  no  more  than  what  it  requires. 
That  is,  if  the  bare  keeping  of  it  be  enough,  we  ought  to  leave  thB  use  of  it  to  thB 
Proprietor;  and  if  the  Use  be  necessary,  we  ought  not  to  confuse  it;  and  if  we  can  not 
help  confusing  it,  we  ought  to  return  the  full  value  of  it.) 

The  passage  to  which  reference  is  made  by  the  words  quod  diximus 
aliU,  is  L.  11,  Chp.  2.  §§  6-9  [book  II,  Chp.  II,  §§  TI,  1.  2.  3.  4.— 
VII,  VIIT,  IX],  in  which  the  right  of  each  individual  to  seize,  when 
in  dire  necessity,  the  property  of  another,  is  derived  from  the  law 
of  nature.* 

'  (The  fDllofin'is  the  transition  of  the  passages  referred  to,  and  as  indicated,  taienfrbm  the  Edglisli 
translation  already  referred  to  of  Grotius,  and  here  added  for  the  sake  of  convenience,  omitting,  however, 
all  footnotes.) 

VI.  1.  Let  us  now  see  whether  Men  may  not  have  a  Kight  to  enjoy  in  common  those  Things  that  ace 
already  become  the  Properties  of  other  Persons;  which  Question  will  at  Brst  seem  strange,  since  the 
Establishment  of  Property  seems  to  have  extinguished  all  the  'T.ight  that  arose  from  the  State  of  Com- 
munity. But  it  is  not  so;  for  we  are  to  consider  the  Intention  of  those  who  first  introduced  the  Property 
of  Goods.  There  is  all  the  Reason  in  the  World  to  suppose  that  they  designed  to  deviate  as  Ijttle  as  pos- 
sible from  the  Rules  of  natural  Equity;  and  so  it  is  with  this  Restriction,  that  the  Right  of  Proprietors 
have  been  established:  For  if  even  written  Laws  ought  to  be  thus  explained,  as  Tar  as  possible;  much 
more  ou^t  we  to  put  that  favourable  Construction  on  Things  introduced  by  Custom  not  written  j  and 
whose  Extent  therefore  is  not  determined  by  the  Signification  of  Terms.  . 

2.  From  whence  it  follows,  first,  that  in  a  Case  of  absolute  Necessity,  that  antient  Right  of  using  Thrags, 
as  if  they  still  remained  common,  must  revise,  and  be  in  full  Force;  For  in  all  Laws  of  human  Institution, 
and  consequently,  in  that  of  Property  too,  such  Cases  seem  to  be  excepted. 

3.  Hence,  it  is,  that  at  Sea,  when  there  is  a  Scarcity  of  Provisions,  what  each  Man  lias  reserved  in  store, 
ought  to  be  produced  for  common  Use.  So  In  Cases  of  Fire,  I  may  demolish  my  Neighbour's  House,  if  1 
have  no  other  Means  of  preserving  mv  own;  or  if  my  Ship  be  entangled  in  the  Cables  of  another  Ship,  or 
in  the  Nets  of  Fishermen,  I  may  cut  those  Cables  and  Nets,  if  there  is  no  other  Way  of  being  disengaged. 
Ml  this  is  not  introduced  by  the  Civil  Law;  it  only  explains  by  such  Regulations,  the  Maxims  of  natural 
Equity,  and  enforces  them  by  its  Authority. 

4  Even  amongst  Divines  it  is  a  received  Opinion  that  whoever  shall  take  from  another  what  is  absa- 
utely  necessary  for  the  Preservation  of  his  own  Life,  is  not  from  thence  to  be  accounted  guilty  of  Thef^ 
That  Sentiment  is  not  founded  on  what  some  alledge,  that  the  Proprietor  is  obliged  by  the  Itules  of  Charity 
to  give  of  his  Substance  to  those  that  want  it;  but  on  this,  that  the  Property  of  Goods  is  Supposed  to  have 
been  established  with  this  favourable  Exception,  that  in  such  Cases  one  might  enter  again  upon  the  Rights 
of  the  Primitive  Community.  For  had  those  tliat  made  the  first  Division  of  common  Goods  been  asked 
their  Opinion  in  this  matter,  they  would  have  answered  the  same  as  we  now  assert.  Necessity,  says  Seneca, 
the  Father  that  great  Resource  of  human  Frailty,  breaks  thrmgh  the  Ties  of  all  Laws;  that  is,  all  human  La  w^ 
or  Laws  made  after  the  Manner,  and  in  the  Spirit  of  human  Laws.  So  Cicero,  Cassius  passed  over  inia 
Syria,  another's  Province,  if  Men  had  regarded  written  Laws;  but  these  suppressed,  Into  a  Province  nmni  his 
own  by  the  Law  of  Nature.  So  Cwrtivs  says,  that  In  a  common  Calamity,  every  Man  loots  to  himself,  and 
lakes  Care  of  his  own  Interests.  ,    ^  ^,     „  .  .,  ,„ 

VII  But  here  some  Precautions  are  to  be  observed,  that  the  Pnvileees  of  Necessity  may  not  be  too  far 
extended  And  first,  that  all  other  possible  Means  should  be  first  used,  by  which  such  a  Necessity  may 
be  avoided;  either,  for  Instance,  by  applying  to  a  Magistrate,  to  see  how  far  he  would  relieve  us,  or  bj 
entreating  the  Owner  to  supply  us  with  what  we  stand  in  Need  of.  Plato  did  not  permit  one  Man  to  draw 
out  of  another's  Well,  'till  he  had  digged  so  far  in  his  own  Ground  that  there  was  no  longer  any  Hopes  or 
Expectations  of  Water.  And  Solon  required,  that  a  Man  should  first  dig  to  the  Depth  of  forty  CubitR 
Where  Plutarch  adds,  &c  He  thought  it  convenient  to  assist  Mens  Necessities,  but  not  to  indulge  their  Slofk. 
And  Xenophon,  in  his  Answer  to  the  Sinopenses,  &c.  Wherever  we  came,  and  have  not  the  Freedom  of  it 
Market,  whether  in  a  Barbarian  or  a  Grecian  Country,  we  take  what  we  have  Ocealionfor,  not  out  of  Inaalena 

VIII.  Bat  secondly,  this  is  no  Ways  to  be  allowed,  if  the  right  Owner  be  pressed  by  the  like  Necessity; 
or  all  Things  being  equal,  the  Possessor  has  the  Advantage.    He  is  no  Fooh  sajs  Hactantius,  who  tho'  « 
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It  is  evident  that  Grotius,  as  he  so  frequently  did  in  all  his  works, 
presented  here  the  right  of  the  future,  and  not  the  right  of  the 
present.  Meanwhile,  this  is  the  first  attempt  to  base  this  right  on  a 
deeper  scientific  ground,  a  right:  which  it  is  intended  shall  apply  to 
neutral  property,  and  especially  to  neutral  ships. 

TheView  of  Hugo  Grotius  has  become  basic  for  the  law  of  nature. 
Vattel  holds  like  views.     He  says  ■} 

*  *  *  si  une  nation  a  un  besoin  pre3Ban,t  de  vaisaeaux,  de  chariot,  dechevaux,  ou 
de  travail  mgme  des  strangers,  elle  pent  s'en  servir  de  gr6  ou  de  force,  pourvu  que 
les  propritoires  ne  soient  pas  dans  le  mgme  n^cessit^  qu'elle.  Mais  comme  elle  n  a 
pas  plus  de  droit  h,  cas  choses  que  la  n6cessit6  ne  lui  en  donne,  elle  doit  payer  1  usage 
qu'elie  en  fait,  ei  elle  a  de.quoi  le  payer.  La  pratique  de  I'Europe  est  conforme  k 
cette  maxime.  On  retient,  dans  un  besoin,  les  vaisseaux  strangers  qui  se  trouvent 
dans  le  port;  mais  on  paie  le  service  que  Ton  entire.  (*  *  *  if  a  nation  has  a 
pressing  want  of  tte  ships,  wagons,  horses,  or  even  the  personal  labor  of  foreigners, 
she  may  make  use  of  them,  either  by  free  consent  or  by  force,  provided  that  the  pro- 
prietors be^not  under  the  same  necessity.  But,  as  she  has  no  more  right  to  these 
Qiuigs  than  necessity  gives  her,  she  ought  to  pay  for  the  use  she  makes  of  them,  if 
she  has  the  means  of  paying.  The  practice  of  Europe  is  conformable  to  this  maxim. 
In  cases  of  necessity,  a  nation  sometimes  presses' foreign  vessels  which  happens  to  be 
in  her  ports,  but  she  pays  a  compensation  for  the  services  performed  by  them. 

It  is  particularly  interesting  to  note  that  both  these  writers  know 
jiofhing,-  by  name,  of  a  ius  angariae,  although  Vattel  in  the  final  sen- 
tence of  the  passage  quoted  plainly  refers  to  it.  They  make  no  dis- 
tinction in  the  treatment  between  neutral  property  on  the  seas  and 
on  land,  and  wish  to  subject  all  things  to  the  same  basic  principles. 

The  hterature  of  the  19th  century;',  deahng  with  matters  of  inter- 
national law,  attempts,  above  all  things,  to  conciliate  the  theory  of 
the  ius  angariae  with  the  views  anent  the  natural  law.  If  at  all 
recognized,  a  ius  angariae  is  recognized  only  in  time  of  war.  Apart 
from  this,  still  another  important  change  manifests  itself;  while  the 
ius  angariae,  in  former  times,  was  to  have  been,  according  to  its 
essence,  an  element  in  the. State  law,  and  in  view  of  the  fact  that  it 
was  primarily  established  in  order  to  explain  the  relation  between  a 
State  and  its  subjects  in  regard  to  the  prestations  of  the  ships,  the 
ius  angariae  is  now  being  regarded  more  and  more,  as  belonging  more 
especially  to  international  law,  and  it  is  sought  by  it  to  justify  the 
authority  of  a  belligerent  to  requisition  neutral  merchant  vessels. 
Everywhere  in  the  literature,  there  is  an  evident  effort  made  to  re- 
strict the  ius  angariae  with  regard  to  the  conditions  under  which  it 
may  be  exercised. 

Thus  Sir  Robert  Phillimore^  declares  himself  in  favor  of  recognizing 
the  ius  angariae  in  war  times  only  and  to  restrict  it  to  cases  of  the 
most  extreme  necessity,  without  at  the  same  time  drawing  any  dis- 
tinction between  ships  of  the  belligerent  State  and  of  neutrals.  "But 
if  the  reason  of  the  thing  and  the  paramount  principle  of  national 

be  for  the  Preservation  of  his  own  Life,  will  not  rob  the  shipwrecked  Wretch  of  his  Flank,  nor  throw  down  the 
wounded  from  his  Horse;  because  he  thus  abstains  from  doing  an  Injury  which  is  a  Sin,  and  to  aioid  tliis  Sin 
is  Wisdom.  Bui  what,  said  Cicero,  if  a  wise  Man  be  ready  to  perish  with  Hunger,  must  not  he  take  away 
VictuMls  from  another,  tho'  a  perfectly  useless  and  insignificant  Fellowf  No,  by  no  Means;  for  the  Preservor- 
tton  of  Life  is  not  more  useful  to  us,  than  a  Disposition  of  Mind  which  hinders  us  from  consulting  our  own  Con- 
iieniency  at  the  JExpence  of  another.  And  we  read  in  Curtius,  he  who  will  not  part  with  his  own,  has  still  a 
better  Cituse  than  he  thai  demands  what  is  another's. 

IX.  Thirdly,  When  my  Necessities  shail  compel  me  to  take  any  Thing  from  another  Person  I  certainly 
.ought  to  malce  that  Man  Restitution  as  soon  as  I  am  able  to  do  it.  There  are  some  tho'  ol  a  contrary  Opin- 
ion, and  argue  thus,  that  whoever  maizes  use  of  his  own  Eight  only,  is  not  obliged  to  Kestitution:  whereas 
the  Truth  of  it  is,  this  Eight  is  not  absolute,  but  limited  to  this,  that  Restitution  shall  be  made  ■when  that 
Necessity's  over.  For  it  is  sufficient  that  it  go  so  far  and  not  further,  to  maintain  the  Laws  of  natural 
Equity  against  the  Rigour  of  the  Eights  of  a  Proprietor. 

I  Droit  des  gens,  1.  II,  Chat).  9,  §  121;  see  also  §  119. 

'  International  Law,  3d  ea.,  II,  p.  60. 
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independence  be  duly  considered,  it  can  only  be  excused,  and  perhaps 
scarcely  then  justified,  by  that  clear  and  overwhelming  necessity, 
which  would  compel-  and  individual  to  seize  his  neighbour's  horse  or 
weapon  to  defend  his  own  life."  He  recognizes,  nevertheless,  that 
the  lus  angariae  is  not  without  " the- sanction  of  practice  and  usage." 

Heflter^  also  states  that  it  is  admissible  only  as  a  measure 
in  time  of  the  most  urgent  necessity  and  only  provided  full  compensa- 
tion is  made,  that  a  belligerent  party  should  seize  neutral  property, 
for  instance,  ships,  and  use  it  for  his  own  purposes  (ius  angariae). 

Rivier  ^  admits  that  the  idea  of  urgent  necessity  is  quite  generally 
applied  in  international  law  and  he  views  the  ius  angariae  as  a  meas- 
ure which  under  the  most  unusual  circumstances,  that  is  to  say,  in 
thepresence  of  a  critical  state,  could  be  justified. 

Westlake  '  states  with  regard  to  the  ius  angariae:  "It  seems  stiU 
to  exist  in  case  of  real  necessity,  and  its  exercise  would  be  certainly 
subject  to  the  duty  of  compensation." 

A  number  of  other  writers  might  be  cited  as  holding  exactly  the 
same  views.*  It  will  be  seen  that  all  these  writers  endeavor  to  exe- 
cute the  conditions  of  the  exercise  of  the  ius  angariae.  They  believe 
that  it  is  not  enough  that  a  necessitas  vel  utilitas  puMicae  should  exist. 
They  demand  a  positive  necessity  of  the  State  corresponding  to  that 
necessity  which,  by  exception,  disculpates  an  individual  who  has 
committed  an  act  which  is  ordinarily  subject  to  a  penalty.  The 
juridico-logical  line  of  thought  of  these  writers  is,  therefore,  as  follows : 
According  to  the  general  law  of  nations  it  is,  on  principle,  forbidden 
that  a  State  should  use  neutral  ships  for  its  own  war  purposes.  Such 
use  is  permissible  only  in  case  the  State  is  confronted  by  such  an 
extreme  necessity  that  it  can  save  itself  only  by  resorting  to  such  an 
action.  This  situation  would  have  to  b,e,  however,  of  such  a  nature 
that,  mutatis  mutandis  it  will  admit  of  a  departure  from  the  principles 
of  international  law.  Accordingly,  the  ius  angariae  is  nothing  but  a 
special  application  of  the  doctrine  of  urgency,  that  is  to  say,  of  a 
right  in  case  of  necessity. 

There  are  still  other  writers  whose  views  are  of  such  a  radical  nature 
that  they  wUl  not  even  grant  that  in  cases  of  the  utmost  necessity  a 
State  may  use  neutral  ships  for  its  own  purposes.  On  the  contrary; 
they  believe  that  each  exercise  of  the  ius  angariae  is  a  violation  of  the 
neutrality  of  the  State  to  which  the  ship  belongs.  This  theory  has 
been  represented  in  Germany  especially  by  von  Bulmerincq,^  and 
abroad  especially  by  Hautefeuille,"  and  Kleen,'  and  by  still  many 
others.* 

On  the  other  hand,  many  present-day  writers  such  as  von  Blunt- 
schli,"  Perels,'"  von  Martitz  "  and  still  others,'^  accept  the  ius  angariae 

1  Europaische  VSlkerrecM,  8tlv  ed.,  by  Geflckeu,  p.  334. 

2  Lehrtymih,  p.  425. 

'  iTOernalional  Law,  II,  p.  lis.  ,„    ,         ,       j    ,■        ^^^    j.^- 

*  Fiore-Antoine,  Nouveaa  droit  international  pahlic,  sec.  1586;  Woolsey,  Introdiiction,  5tn  edition,  sec, 
118;  Lawrence,  The  Principles  of  International  Law,  sec.  262;  v.  Konig,  Hdb.  d.  d.  Konmlarwesens,  p. 
176,  note. 

5  In  Holtzendorff's  fliMidducA,  IV,  sec.  33.  ,„oo  ,,  ,  ttt       „„„  ^ 

« Des  droits  et  des  devoirs  des  nations  nev.tr es  en  temps  de  guerre  maritime,  I8b8,  vol.  Ul,  p,  Sib  a. 
T  Lois  et  Usages  de  la  Neutrality,  II,  ^.mn.  .    „    „,,       ,.      ,  tt        »<„  „    tt„ 

8  V.  Neumann,  Grundriss,  3,  1885,  p.  141;  Carnazza-Aman,  Droit  International  II,  p.  618  H;  Ullmann, 
Volkerrecht,  p.  304,  and  even  tlie  Institut  de  droit  international,  Annuaire,  XVII,  p.  255  fl. 
» EecMsbuch,  sec.  795. 

'I  Internationale  Sfentliche  Seerecht,  2,  p.  221  f. 

"  VSlkerrecM  in  Hinneberg's  Kultur  der  OegenAvart,1906,  II,  8,  p.  476. 

12  Despagnet,  Cours  de  droit  intern,  public,  2nd  edition,  p.  530;  Oppenheim,  International  Law,  II,  sec.  366; 
Geflcken  in  HoltzendorfE's  HandbwM,  IV,  p.  771. 
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as  a  positive  right  of  a  State  toward  neutral  ships,  and  derived  from 
international  law. 

REQUISITIONS   OP,  NEUTRAL  SHIPS  IN  ACCORDANCE  WITH  RECENT 
TREATIES  AND  RECENT  PRACTICE. 

Section  11. — German  Treaties  and  German  Practice. 

In  view  of  such  wide  differences  of  opinion  in  the  therory,  it  becomes 
the  more  necessary  to  examine  international  practice.  In  so  far  as 
literature  considers  the  ius  angariae,  it  contents  itself  with  the  state- 
ment that  not  a  single  case  of  the  exercise  of  the  ius  angariae  has  been 
recorded  during  the  last  century.  In  view  of  the  further  fact  that 
its  abohtion  has  been  agreed  upon  in  numerous  treaties,  it  is  inferred, 
it  has  become  obsolete,  and  that  its  exercise  wotild  be  in  contradiction 
with  the  international  law  of  the  present  day. 

On  the  other  hand,  Perels  '  has  called  attention  to  the  fact  that 
there  are  treaties  which  have  been  concluded  in  the  most  recent 
times  in  which  the  existence  of  the  ius  angariae  is  either  expressly  or 
implicitly  recognized.  Moreover,  practice  is  not  the  sole  source  of 
knowledge  as  concerns  international  law;  from  the  treaties  concluded 
by  a  State  in  relation  to  a  definite  legal  matter,  it  may  be  ascertained 
how  the  State  regards  this  matter  on  flie  basis  of  the  principles  of  inter- 
national law.  Perels  has  established  a  list  of  the  treaties  which  the 
German  Empire  has  concluded  with  other  States  and  which  contain 
agreements  with  regard  to  the  ius  angariae.^  This  hst  may  be  regarded 
as  complete,  and  to  the  present  day  there  is  no  occasion  to  make  any 
addition  thereto. 

I.  Treaties  referring  to  or  deahng  with  the  ius  angariae  have  been 
mainly  concluded  by  the  German  Empire  with  Central  and  South 
American  States,  as  well  as  with  Spain  and  Portugal  and  the  Hawaiian 
Islands.  The  agreements  reached  in  these  treaties  differ  from  each 
other  in  matters  of  detail.  It  should  be  noted  that  the  expression 
"ius  angariae,"  does  not  occur  in  international  treaties;  the  expression 
is  purely  doctrinal.  The  treaties  use  the  expression  "servir  en 
guerre"  or  refer  to  "detention  for  the  purpose  of  a  mihtary  expedition 
or  some  other  pubhc  use,"  etc.  The  treaties  concluded  by  the 
German  Empire  recognize  almost  without  exception  the  fundamental 
right  of  the  States  to  have  recourse  to  such  measures  and  are  intent 
only  upon  providing  certain  guarantees  for  the  exercise  of  this  au- 
thority. Ii  there  could  be  any  doubt  as  to  this,  it  could  at  most  be 
found  only  in  the  phraseology  of  Article  7  of  the  treaty  of  friendship, 
commerce  and  navigation  with  Colombia  of  July  23,  1892  (RGBl. 
1894,  p.  475).     This  article  reads  as  follows: 

*  *  *  nor  may  their  (that  is  to  say,  of  the  nationals  of  the  contracting  parties) 
ships,  cargoes,  goods  and  other  articles  be  seized  or  detained  extrajudiciously  for 
military  expeditions  or  for  any  other  purposes  whatever.  In  such  case  a  measure  has 
become  unavoidable,  a  just  indemnification  shall  be  guaranteed  to  them,  and  in  case 
such  a  measure  is  resorted  to  in  peace  times,  the  indemnification  shall  be  previously 
agreed  upon  with  the  nationals. 

This  phraseology  agrees  with  the  conception  of  the  ius  angariae  in 
the  sense  of  a  measure  of  necessity.    In  principle  it  is  inadmissible 

>  Perels,  loc.  cit.,  p.  222,  note  3. 
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to  use  the  ships  of  foreign  nationals  for  one's  own  national  purposes. 
But  the  contracting  parties  foresee  the  case  of  a  pubUc  condition  of 
necessity,  and  in  advance  they  reach  a  special  agreement  to  meet 
such  a  case. 

But  a  similar  conception  does  not  appear  in  any  other  treaty  con- 
cluded by  the  German  Empire  with  regard  to  this  matter.  In  aU 
these  treaties,  no  reference  whatever  is  made  to  the  "unavoidableness 
of  such  a  measure"  and  only  special  agreements  are  reached  with 
regard  to  the  duty  of  making  proper  compensation.  As  an  example, 
we  will  cite  Article  2  of  the  treaty  with  rortugal  of  March  2,  1872, 
{RGBl.     1872,  p.  256) : 

*  *  *  sequestration  of  th.eir  possessions  or  seizure  of  their  ships,  cargoes,  goods 
or  eflects  for  any  public  use  wliate ver  shall  not  take  place  without  a  previous  guarantee 
of  an  indemnification  on  just  and  fair  grounds  agreed  upon  between  the  parties 
interested. 

This  conventional  provision  is  undoubtedly  explained  on  the  basis 
that  even  foreign  ships  may,  on  principle,  be  used  by  a  foreign  State 
for  service  in  the  public  interest,  and  that  accordingly  the  State  has 
a  right  to  such  prestations,  both  in  peace  and  in  war  times.  Between 
the  two  contracting  Powers  only  the  manner  of  the  exercise  of  this 
right  is  definitely  settled,  that  is  to  say,  that  in  advance  an  indemni- 
fication must  be  guaranteed. 

AU  other  agreements  of  the  German  Empire  with  regard  to  this 
matter  are  controlled  by  the  same  principle.  It  is,  furthermore, 
regarded  as  self-evident,  that  even  foreign  ships  may  not  refuse  to 
submit  to  such  measures  as  are  dictated  by  national  necessity;  only 
certain  guarantees  are  agreed  upon  for  the  exercise  of  the  right  of  the 
State  to  shipping  prestations.  According  to  the  nature  of  these 
guarantees,  these  treaties  may  be  divided  into  two  maiii  groups. 

1.  In  Article  2  of  the  treaty  of  commerce  and  navigation  of  the 
German  Empire  with  Portugal  of  March  2,  1872  {RGBl.  1872, 
p.  256),  which  has  already  been  reproduced  hereinbefore,  and  in 
Article  14  of  the  treaty  with  Mexico  of  December  5,  1882  {RGBl. 
1883,  p.  255),  it  is  agreed  that  each  of  the  contracting  States  may  use 
for  its  own  purposes  ships  belonging  to  the  nationals  of  the  other 
State,,  only  provided  that  an  adequate  indemnification  is  previously 
furnished.     In  the  treaty  with  Mexico  we  read: 

*  *  *  Their  (that  is  to  say,  of  the  nationals  of  each  of  the  contracting  parties) 
ships,  ships'  crews,  their  goods,  as  well  as  any  other  of  their  possessions  and  valuable 
belongings  may  he  seized  or  detained  neither  for  a  military  expedition,  nor  for  any 
other  purposes  of  public  service,  of  whatever  nature,  without  a  previous  indemnifica- 
tion on  a  just  and  fair  basis. 

2.  In  the  great  majority  of  treaties  concluded  by  the  German 
Empire  it  is  only  agreed  that  before  the  use  of  the  ships  for  national 
purposes,  an  indemnification  shall  be  agreed  upon  or  granted.  Thus, 
in  the  treaty  with  Honduras  of  December  12,  1887  {RGBl  1888, 
p.  267),  we  read: 

Akticlb  7.  The  ships,  cargoes,  g;oods  and  effects  of  the  nationals  of  the  one  and  of 
the  other  country  may  not  be  subjected,  as  between  the  contracting  parties,  to  a 
procedure  in  seizure,  nor  be  detained  for  purposes  of  any  military  expedition  or  of  a 
public  use,  unless  a  fair  compensation  has  been  previously  agreed  upon  by  the  parties 
themselves  or  by  experts  appointed  by  them  to  that  end,  such  compensation  to  be,  at 
all  events,  sufficient  to  cover  all  prejudices,  losses,  delays  and  damages  which  have 
been  or  which  might  be  occasioned  to  them  through  the  service,  for  which  such  ships; 
etc.  have  been  used. 


38  AUTHORITIES  ON   THE   LAW   OF   ANGARY. 

Literally  and  in  agreement  with  this  article,  is  Article  7  of  the 
treaty  of  friendship,  commerce  and  navigation,  with  Guatemala  of 
September  20,  1887  {RGBl.  1888,  p.  242),  and  Article  7  of  the 
Consular  Treaty  and  Treaty  of  Friendship,  Commerce  and  Naviga- 
tion, with  Nicaragua  of  February  4,  1896  {RGBl.     1897,  p.  175), 

The  nationals  of  the  one  and  of  the  other  country  may,  ae  between  the  contracting 
parties  not  be  seized,  nor  may  they  be  detained  with  their  ships,  ships'  crews,  cargoes, 
goods  and  effects  for  piirposes  of  any  military  expeditions  or  for  any  public  use  what- 
ever, unless  a  fair  compensation  has  been  previously  agreed  upon  by  the  parties 
themselves  or  by  experts  appointed  by  them  to  that  end,  such  compensation  to  be, 
at  all  events,  sufficient  to  cover  any  prejudices,  losses,  delays  and  damages  which  may 
have  been  or  might  be  occasioned  to  them  through  the  service  to  which  they  were 
subjected. 

Of  a  similar  nature  was  the  text  of  Article  6  of  the  treaty  between 
the  ZoUverein  and  San  Salvador  of  June  13,  1870,  {RGBl.  1872,  p. 
381),  but  the  compensation  was  to  be  determined  in  accordance  with 
'^'local  usage."  The  phraseology  chosen  for  these  treaties  is  inexact 
for  the  reason  that  it  may  give  the  impression  as  if  the  agreement 
applied  only  to  such  case  when  nationals  of  one  of  the  contracting 
States  are  detained  together  with  their  ships,  but  not  to  that  other 
case  when  the  ships  only  are  subject  to  compulsory  service.  At  all 
events,  the  phraseology  is  intended  to  convey  exactly  the  same 
meaning  as  that  expressed  in  the  treaty  with  Honduras  referred  to 
above.  This  is  shown  by  the  mere  fact  that  in  the  treaty  with  Costa 
Kica  it  is  stated:  "the  nationals  can  be  subjected  neither  to  seizure, 
etc.  *  *  *"  when  in  fact  it  is  meant:  things  belonging  to  the 
nationals  of  both  States  can  not  be  subjected  to  seizure.  Therefore, 
an  inexact  reference  is  made  to  persons,  when  the  reference  is  intended 
to  apply  to  their  property. 

Difficulties  of  interpretation  will  also  be  met  with  in  the  treaty 
with  the  Dominican  Republic  of  January  30,  1885  {RGBl.  1886, 
p.  8): 

Article  8.  Ships,  cargoes,  goods  or  effects  belonging  to  Germans  in  the  Dominican 
Bepublic  or  to  Dominicans  in  Germany,  may  not  be  seized  or  detained  for  military 
expeditions  or  for  other  purposes  of  any  nature  whatever,  unless  a  compensation  to  be 
agreed  upon  with  those  interested  shall  be  allotted  to  them  previously,  and  the  amount 
of  such  compensation  shall  be  sufficient  to  cover  all  damages,  losses,  delays  or  preju- 
dices arising  from  such  measure. 

Even  in  this  case  it  is  agreed  that  before  the  seizure  of  the  ships, 
only  a  compensation  is  to  be  agreed  upon.  It  is  not  clear,  however, 
to  what  persons  this  conventional  provision  refers.  Are  only  ships 
referred  to,  such  as  belong  to  nationals  of  one  of  the  two  contracting 
Powers  who  have  their  domicile  or  who  sojourn  within  the  territory 
of  the  other  party  or  does  the  force  of  the  conventional  provision 
extend  to  the  ships  owned  by  nationals  of  one  of  the  contracting 
Stetes?  According  to  the  phraseology  it  would  seem  that  the  pro- 
vision applied  to  the  former  case;  but  it  is  quite  certain  that  ships 
owned  by  a  national  or  one  of  the  contracting  parties  may  not  be, 
at  all  events  be  worse  treated  by  the  other  party.,  if  the  owner  does 
not  reside  within  the  territory  of  the  other  contractant.  Since  the 
ships  of  such  subjects  of  one  of  the  contracting  parties  who  have 
their  domicile  within  the  territory  of  the  other  party  are  specially 
privileged,  this  should  be  even  particularly  so  with  regard  to  those 
ships  whose  owners  live  within  the  territory  of  their  native  State. 
In  all  probability  this  obscurity  arises  merely  from  a  bad  text,  and 
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the  meaning  is  the  same  as  that  expressed  in  the  treaties  we  have 
so  far  referred  to. 

To  this  group  of  treaties  belongs  also  Article  6  of  the  treaty  of 
commerce  and  navigation  with  Spain  of  July  12,  1883  {RGBh  1883, 
p.  311): 

*  *  *  their  (that  is  to  say,  of  the  nationals  of  the  high  contracting  parties)  ships , 
cargoes,  effects  shall  not  be  detained  for  any  public  iise  whatever  without  a  previous 
agreement  of  a  compensation  established  upon  a  just  and  fair  basis  by  the  parties 
interested. 

This  agreement  appears  to  differ  somewhat  from  those  we  have 
discussed  heretofore,  in  view  of  the  fact  that  it  demands  the  guar- 
antee, and  not  only  the  determination  of  the  indemnification.  But 
this  is  probably  only  apparent;  for  even  of  the  other  treaties  it  must 
be  said  that  the  "determination"  of  the  indemnification  entails 
forthwith  the  duty  of  the  State  to  pay  such  indemnification. 

A  verv  special  regulation  is  contained  in  the  treaty  with  Colombia 
of  July  "23,  1892,  Article  7  {RGBl.  1894,  p.  475),  which  has  already 
been  reproduced  hereinbefore.  According  to  this  article  a  com- 
pensation is  to  be  granted  for  the  seizure  of  ships  for  public  pur- 
poses, but  this  compensation  is  to  be  agreed  upon  in  advance  only  in 
peace  times  and  not  in  war  times. 

Finally  Article  2  of  the  treaty  with  Hawaii  of  March  25-September 
19,  1879  {RGBl.     1880,  p.  124)  is  somewhat  strangely  worded: 

They  (that  is  to  say  the  nationals  and  citizens  of  each  of  the  contracting  parties) 
shall  not  be  subjected  to  an  embargo,  nor  shall  they  be  detained  together  with  their 
ships,  ships'  crews,  cargoes,  trade  effects,  to  be  used  for  any  kind  of  military  enter- 
prise, or  for  any  kind  of  public  or  private  service,  unless  the  Government  or  local 
authorities  have  come  to  an  understanding  with  the  persons  interested  with  regard 
to  the  indemnification  which  is  to  be  granted  for  such  service,  and  a,s  regards  the 
compensation  which  may  be  fairly  demanded  for  the  damage  (which  is  not  of  a  purely 
chance  nature)  arising  from  the  service  voluntarily  assumed  by  thera ,  *    *    *.       ,  . 

This  article  cannot  be  said  to  be  a  masterwork  of  juridical  phrase- 
ology. Accordiag  to  this  article  it  shall  be  proper  to  detain  a  foreign 
ship  for  private  service,  if  in  advance  the  Government  or  the  local 
authority  has  come  to  an  understanding  with  the  persons  interested 
as  regards  the  indemnification.  This  would  be  an  extraordinary 
extension  of  the  authorities  of  the  State  with  regard  to  foreign  ships; 
and  it  may  well  be  doubted  if  the  contracting  j)arties  had  this  in 
mind,  especially  when  we  compare  other  treaties  concluded  with 
regard  to  this  same  legal  matter.  And  what  are  we  to  understand 
by  this:  No  ship  may  be  detained  and  used  for  service'  (therefore  ol 
a  compulsory  nature)  without  there  being  an  understanding  with 
regard  to  the  indemnification  which  may  fairly  be  demanded  for 
the  damages  arising  from  the  service  voluntarily  assumed?  This 
article  should,  of  course,  at  the  present  time  have  no  force  whatever, 
in  view  of  the  fact  that  the  Hawaiian  Islands  have  become  territory 
of  the  United  States  of  North  America,  and  hence,  the  laws  and 
treaties  of  the  Union  must  be  applied  to  maritime  law. 

On  the  whole  this  may,  therefore,  be  said  with  regard  to  the 
treaties  of  the  German  Empire:  they  recognize  in  a  general  way  a 
right  of  the  State  to  detain  ships  of  foreign  nationality:  and  use  them 
for  public  purposes,  and  with  thd  Sole  exception  of  the  treaty  with 
Colombia,  no  difference  is  made  with  regard  to  the  application  of 
this  measure  in  peace  time  or  at  such  other  times  when  one  of  the 


40  AUTHORITIES  ON   THE   LAW   OF   ANGAKY. 

contracting  _t)arties  is  waging  war  against  a  third  state.  Therefore, 
it  is  adnussiole  in  war  times  even  with  regard  to  neutral  ships  which 
are  owned,  by  nationals  of  the  other  party. 

As  regards  the  more  minute  circumstances  under  which  this  right 
may  be  exercised,  we  find  but  one  reference  and  that  in  the  treaty 
with  Colombia  which  states:  Here  is  demanded  "unavoidableness" 
of  such  a  measure.  From  the  text  of  this  treaty  it  cannot  be  defi- 
nitely ascerfamed  when  such  a  case  of  "unavoidableness"  exists. 
It  must,  therefore,  be  assumed  that  a  sort  of  very  special  and  critical 
necessity  on  the  part  of  the  State  is  required.  In  the  other  treaties 
no  such  determination  has  been  defined.  But  from  this  we  cannot 
infer  that  the  State  may  arbitrarily  seize  foreign  ships  and  use  them 
for  its  purposes.  Rather,  it  is  to  be  said  that  in  war  time  (and  it  is 
with  this  postulation  that  we  are  here  dealing)  the  condition  of  the 
admissibility  of"  such  a  measure  is  military  necessity,  that  is  to  say 
the  war  necessity.  As  has  already  been  stated  before,  this  latter 
conception  is  in  no  way  identical  with  or  even  analogous  to  the  con- 
ception of  necessity  as  we  meet  with  in  civil  and  penal  law.  Neces- 
sary for  the  war  is  everything  that  is  required  for  the  realization  of 
flie  purpose  of  war,  that  is  to  say  for  the  defeat  of  the  enemy.  It  is 
quite  possible  that  this  was  meant  by  the  expression  "unavoidable- 
ness" in  the  treaty  with  Colombia;  it  is,  however,  more  probable 
that  this  expression  was  to  have  contained  a  climax.  It  is  doubtful 
if  a  distinction  can  be  drawn  between  unavoidable  and  not  unavoid- 
able measures  dictated  by  military  necessity. 

As  regards  the  matter  of  indemnification  for  the  requisition  of 
foreign  ships  for  war  service  in  the  interest  of  the  State  three  different 
regulations  have  been  agreed  upon  in  the  various  treaties:  the  in- 
demnification is  either  to  be  paid  in  advance,  or  it  shall  merely  be 
determined  in  advance,  or  it  is  merely  agreed  that  an  indemnifica- 
tion shall  be  paid  (in  the  treaty  with  Colombia). 

All  conventional  provisions  to  which  we  have  referred  seem  not 
only  applicable  to  the  case  when  a  Government  requisitions  neutral 
ships  within  its  own  territory,  within  its  own  ports,  but  also  to  the 
case  when  such  act  takes  place  within  occupied  enemy  territory. 
A  restriction  to  the  former  case  is  not  expressly  stated  in  any  treaty 
and  that  it  can  not  mentally  be  added  is  self-evident. 

So  far  as  the  vifews  of  the  German  Empire  are  concerned  with 
regard  to  ihteniational  law,  what  is  it  that  can  be  ascertained  in 
teference  to  this  subject  from  all  these  treaties?  The  only  decisive 
deduction  tbat  can  be  reached,  is  this:  it  can  certainly  not  be  ad- 
mitted that  in  virtue  of  the  treaties  German  ships  can  be  less  favor- 
ably treated  with  regard  to  the  other  contracting  States  than  they 
could  be  according  to  the  accepted  international  law.  Among  the 
cocontractants  of  the  German  Empire  we  find  a  number  of  Central 
American  Repiiblics  which,  as  a  rule,  are  regarded  as  rather  unset- 
tled and  unreliable.  It  is  quite  improbable  that  the  German  Empire 
should  have,  with  regard  to  German  ships,  conceded  to  them  greater 
lights  than  belong,  according  to  the  existing  international  law,  to 
every  sovereign  State;  for,  in  fact,  the  treaties  would  represent 
unilateral  concessions  on  the  part  of  the  German  Empire,  in  view  of 
the  fact  that  very  rarely  Dominican  and  Nicaraguan  ships  are  found 
in  German  waters,  while  on  the  other  hand,  German  ships  frequently 
make  port  in  Central  American  waters.     It  must,  therefore,  certainly 
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be  admitted  that  by  the  treaties  the  ships  enjoy  greater  privileges 
and  are  given  a  more  favorable  legal  status,  than  they  would  have 
according  to  the  view  the  German  Government  takes  of  the  accepted 
international  law. 

The  further  consequence  is  that  the  international  law  as  viewed 
by  the  German  Government  is,  at  all  events,  no  better  than  the 
regulation  agreed  to  in  treaties  which  is  most  unfavorable  to  neutral 
navigation.  According  to  this  view  which  the  German  Empire 
takes  of  international  law,  the  latter  would,  at  all  events,  contain  no 
more  favorable  principles  than  the  following:  in  case  of  war  necessity, 
neutral  ships  may  be  detained  to  be  used  for  war  purposes  and  indem- 
nification must  be  paid  for  the  service  render.ed;  but  payment  of 
such  indemnification  is  not  to  be  made  in  advance,  nor  need  it  be 
previously  determined  (treaty  with  Co  ombia) . 

II.  It  can  not  be  determined  from  the  treaties  if  international  law 
is  even  more  oppressive.  We  are,  nevertheless,  able  to  investigate 
the  attitude  of  the  German  Government  on  the  basis  of  a  precedent 
on  the  occasion  of  which  its  conduct  could  not  Ibe  adjusted  according 
to  the  provisions  of  a  treaty.  We  are  referring  to  the  Duclair  inci- 
dent which  took  place  in  the  Franco-German  war  of  1870-71. 

The  authentic  docimients  concerning  the  diplomatic  negotiations 
anent  this  case  have  been  made  pubhc.^  And  from  these  acts  we 
may  get  important  conclusions  regarding  the  legal  views,  especially 
of  the  German,  but  also  of  the  English  Government.  According  to 
the  report  of  the  German  commander,  the  facts  of  the  case  are  as 
follows :  ^ 

A  German  military  contingent  had  been  ordered  to  occupy  Rouen 
and  to  take  position  on  both  banks  of  the  Seine.  The  military 
operations  of  the  German  contingent  were,  however,  imperiled  by 
the  fact  that  French  gunboats  could  steam  up  the  Seine  and  direct 
their  fire  into  the  flanks  of  the  Germans;  in  fact,  according  to  the 
report  of  the  German  commander,  it  was  even  possible  that,  under 
the  protection  of  the  war  ships,  enemy  troops  could  be  landed  in 
the  rear  of  the  German  troops.  In  view  of  the  fact  that  the  presence 
of  the  French  gunboats  formed,  for  still  other  reasons,  a  constant 
danger,  and  it  was  not  possible  to  hold  them  off  by  any  other  means, 
the  German  commander  decided  to  close  the  channel  of  the  Seine 
by  sinking  large  ships  in  it.  It  is  worthy  of  observation  that  the 
German  commander  did  not  regard  this  measure  as  an  ultima  ratio 
from  special  consideration  for  private  or  neutral  property,  but 
because  "the  great  expense  of  attaining  the  end  in  this  manner 
makes  it  appear  desiraole  to  attempt  the  blocking  up  in  another 
and  less  costly  manner."  But,  because,  any  other  measure  was 
regarded  as  insufficient  he  proceeded  with  the  requisition  of  the  ships 
that  were  found  near  Duclair.  The  seizxu'e  of  these  ships  was 
regarded  by  the  German  commander  as  ordinary  requisition  as  may 
be  seen  from  the  fact  that  in  his  report  he  declares  that  he  did  not 
have  the  requisition  made  through  the  competent  mayoralty: 
"...  if  a  requisition  had  been  for  ships  to  the  mayoralty  here, 
probably  all  the  ships,  timely  warned,  would  have  gone  to  Havre." 
The  captains  received  "an  order"  (evidently  the  customary  receipt 

'  See,  Staatsarehiv  of  Aegldl  and  Klauhold,  vol.  XXI,  No.  4498-4609,  evidently  reprinted  from  th« 
English  Parliamentary  Papers. 
« Ibid.,  No.  4502. 
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issued  in  the  case  of  reqiiisitions),  in  which,  according  to  their  own 
statement,  the  value  of  the  ship  was  given. 

The  report  of  the  commander  shows  that  he  considered  his  measure 
as  sufficiently  justified  because  it  was  made  imperative  through 
war  necessity. 

As  to  the  views  of  the  German  Government  regarding  its  duty  to 
pay  indemnification,  these  may  be  inferred  from  the  conversation 
of  Count  Bismarck  with  Odo  Russell.  In  the  course  of  this  con- 
versation Bismarck  stated  that,  according  to  the  opinion  of  the 
juridical  advisers  of  the  German  Government,  the  belligerent  had 
an  indisputable  right,  in  case  of  self-defense,  to  seize  neutral  ships 
found  within  the  waters  of  his  opponent,  and  that  the  indemnifica- 
tion was  to  be  paid  by  the  conquered  Power  and  not  by  the  victor. 
Therefore,  an  obligation  on  the  part  of  the  German  Government  to 
make  compensation  for  the  thing  used  and  destroyed  was  obsolutely 
denied.  Notwithstanding,  the  German  Government  declared  its 
willingness  to  grant  an  indemnificd,tion.  "It  will  be  thought  quite 
evident  that  this  courtesy  of  Bismarck  had  its  source  in  his  constant 
desire  to  prevent  neutrals  from  becoming  involved  in  the  Franco- 
German  war,  and  it  must,  therefore,  be  admitted  that  the  German 
Government  paid  tlie  indemnity  for  the  sole  reason  that  Bismarck 
endeavored,  in  so  far  as  he  could  do  so,  to  rid  himself  of  all  friction 
with  other  Powers  and  of  all  possibility  of  confficts. 

In  his  letter  to  the  German  Ambassador  in  London,  January  25, 
1871,^  Bismarck  does  indeed  appear  to  contradict  his  former  atti- 
tude. In  reference  to  the  report  of  the  German  commander,  he 
says:  "the  report  shows  tha,t  a  pressing  danger  was  at  hand,  and 
every  other  means  of  averting  it  was  wanting,  the  case  was,  therefore, 
one  of  necessity,  which,  even  in  time  of  peace,  may  render  the 
employment  or  destruction  of  foreign  ships  admissible,  under  reservor- 
tion  of  indemnification."  But  the  contradiction  is  probably  only 
apparent,  for  at  an  earlier  stage  of  the  negotiations  Bismarck  had 
accepted  a  claim  for  compensation  for  the  owners  of  the  ships,  but 
he  had  asserted  that  this  claim  should  be  paid  by  France.  The 
affair  was  dealt  with  on  the  part  of  Germany  entirely  in  analogy  with 
cases  of  requisitions  usually  effected  in  warfare  on  land.  This  is 
made  clear  by  the  report  of  the  German  commander.  However,  as 
according  to  the  view  held  by  Germany  with  regard  to  compensa- 
tion for  requisitions  that  State  is  obligated  withm  whose  territory 
they  are  effected,  the  view  of  Prince  Bismarck  is  to  be  interpreted 
as  meaning  that  in  the  present  case  the  respective  English  ship 
owners  would  have  to  address  themselves  to  France.  If  such  a 
case  had  arisen  in  peace  tijpe  within  German  territory,  the  compensa- 
tion would,  accordingly,  have  had  to  be  paid  by  Germany. 

That  this  is  meant,  is  not  made  very  clear  from  the  writing  of 
Bismarck,  for  he  refers  to  the  iiis  angariae  and  in  support  thereoi  he 
quotes  PhUlimore,  according  to  whose  argument  it  would  have  been 
the  duty  of  the  German  Government  to  make  compensation.  Refer- 
ence to  the  ius  angariae  was  made  in  all  probability  simply  for  the 
purpose  of  proving  on  still  further  grounds  that  the  measure  resorted 
to  by  the  Germans  was  admissible  in  international  law.  Bismarck, 
however,  did  not  intend  to  make  the  view  of  PhilHmore  his  own. 

1  Staatsarchiv,  as  above.  No.  4302. 
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It  is  still  of  further  interest  to  inquire  into  the  principles  according 
to  which  the  German  Government  found  the  amount  of  the  indem- 
nification .  These  principles  may  be  found  in  the  two  letters  of  the 
English  Minister  of  Foreign  Affairs  to  the  German  Ambassador  in 
London.*  "According  to  these  two  letters  the  claims  for  compen- 
sation were  divided  into  three  groups:  (1)  Claims  of  the  owners 
for  the  value  of  their  ships  and  for  losses  sustained  through  their 
unavailableness,  (2)  claims  for  the  loss  of  the  cargoes  aboard  the 
vessels,  (3)  claims  of  the  ships'  crews  for  losses  of  their  effects  and 
employment.  Apart  from  these  three  groups  of  claims,  compen- 
sation was  asked  for  certain  incidental  expenses  of  the  crews  and 
of  the  British  Government.  For  the  ships,  compensation  for  their 
market  value  plus  an  additional  25  per  cent  was  paid.  In  the  case 
of  requisitions  of  necessaries  of  life  effected  by  the  Germans  in  France, 
the  market  price  plus  a  similar  additional  per  cent  was  generally 
paid  in  cash.  But  there  is  no  reason  whatever  to  admit  that  there 
is  an  international  law  principle  by  virtue  of  which  the  belligerent 
is  obligated  to  make  such  additional  payments.  Such  additions 
are  generally  to  be  regarded  as  fair,  in  virtue  of  the  fact  that  those 
concerned  will  find  it  difficult  to  replace  the  requisitioned  articles  and 
because  an  indemnification  calculated  'Bccordmg  to  the  prevailing 
market  value  does  not,  as  a  rule,  suffice  to  compensate  fully  the 
party  concerned  for  the  requisitioned  object. 

In  calculating  the  indemnification  for  the  loss  of  freightage,  the 
customary  rate  between  2s.  and  6d.  to  5s.  per  ton  was  accepted.  Sub- 
sequently, however,  the  amount  of  5s.  was  evidently  adopted  and  from 
this  were  deducted  the  port  dues  and  expenses  of  unloading  which 
the  ship  owner  would  have  had,  so  that  finally  the  indemnification 
was  calculated  on  the  basis  of  3s.  6d.  per  ton. 

Claims  of  the  sailors  for  loss  of  their  employment  were  absolutely 
disallowed.  On  the  other  hand,  compensation  was  allowed  in  lump 
sums  for  their  belongings  which  they  had  lost,  in  so  far  as  it  could 
be  ascertained  that  in  their  haste  they  were  not  able  to  save  them 
all.  Only  in  one  case,  full  compensation  for  loss  of  belongings  was 
allowed,  because  in  this  particular  case  the  respective  captain  had 
not  had  sufficient  time  to  bring  his  belongings  into  safety. 

The  principles  in  accordance  with  which  the  indemnification 
was  established,  were,  therefore,  as  follows:  not  only  the  damnum 
emergens,  but  also  the  lucrum  cessans  (ui  the  case  of  freightage) 
were  indemnified.  Furthermore,  compensation  was  made  not  only 
for  direct  losses.  The  retroactive  effect  upon  the  wealth  of  the 
respective  party  was  also  taken  into  consideration;  this  is  made 
evident  by  the  fact-  that  the  additional  per  cent  was  added  to  the 
market  value  of  the  ships.  It  has  not  been  asserted  by  either  side 
that  according  to  international  law  compensation  must  always  be 
made  in  accordance  with  these  principles.  The  English  Govern- 
ment rather  took  ground  by  analogy  with  the  case  when  a  ship  goes 
down  or  is  lost  as  a  result  of  a  collision. 

From  the  treatment  of  this  case  both  on  the  part  of  the  German 
and  English  Governments,  conclusions  may  be  established  regarding 
their  respective  legal  views  upon  this  matter.  We  are  discussing 
a  case  in  which  from  purely  war  necessity  neutral  ships  were  requisi- 


1  Staatsarchiv,  as  aboye.  No.  4505-4507. 
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tioned.  This  measure  was  especially  defined  by  Germany  on  the 
ground  that  it  was  a  case  of  self-defense.  In  view  of  the  fact  that 
the  English  Government  was  satisfied  with  this  explanation  and  did 
not  insist  upon  any  kind  of  satisfaction,  it  must  be  admitted  that 
the  English  Government  was  likewise  of  opinion  that  the  case  did 
not  constitute  a  violation  of  iaternational  law,  but  that  in  virtue 
of  the  rules  of  war  the  German  commander  was  authorized  to  resort 
to  such  an  act.  The  documents  in  the  case  did  not  clearly  show 
whether  or  not  in  the  opinion  of  the  English  Government  the  Ger- 
man Government  was  obligated  to  make  compensation.  Germany, 
on  the  contrary,  expressly  denied  that  it  l^ad  incurred  such  an  obli- 
gation. 

Additional   to    Section    11.— German    Legislation    Regaeding 

THIS  Matter. 

The  German  Imperial  Law  of  Jtme  13,  1873,  dealing  with  war 
prestations  refers  its  sections  23  and  24  to  the  requisition  of  ships. 
This  law  applies  only  to  the  imperial  realm.  As  regards  ships,  the 
law  does  not  decree  an  obligation  to  prestation  on  the  part  of  com- 
munities or  to  contracting  firms,  but  decrees  a  direct  obligation  on  the 
part  of  the  owners  to  leave  their  ships  with  the  military  admiaistration. 
In  this  respect  section  2  of  the  law  applies  also,  that  is  to  say,  ships  may 
be  requisitioned  only  when  to  meet  the  existing  need,  no  other  re- 
course can  be  availed  of,  especially,  through  free  purchase  or  payment 
in  cash.  If  upon  the  demand  of  the  competent  authority  the  owner 
refuses  to  place  his  ship  at  the  disposal  of  the  military  administration, 
then,  in  accordance  with  the  general  principles  of  administrative 
law,  adminstrative  execution  takes  place,  that  is  to  say,  the  mili- 
tary authority  procures  by  force  that  which  it  is  in  need  of.' 

The  law  distinguishes  between  two  cases:  (1)  Whether  the  military 
adminstration  merely  needs  the  use  of  ships  for  war  purposes;  (2) 
whether  the  military  authority  intends  to  use  the  ships  to  block 
up  ports  and  rivers.  In  the  former  case  there  is  involved  only  a  tempo- 
rary use  of  the  thing  requisitioned,  in  the  second  case  a  complete 
appropriation  of  the  thing  is  involved.  In  both  cases  the  ship 
owners  are  entitled  to  a  compensation,  even  in  case  they  have  not 
voluntarily  submitted  to  the  obligation. 

In  case  the  use  of  the  ship  alone  is  demanded,  this  compensation 
is  granted  on  the  basis  of  the  principles  established  in  Section  14 
of  the  same  law.  In  case  a  ship  is  involved  which  for  the  time  being 
is  not  in  use  or  otherwise  is  available,  compensation  is  made  only 
for  the  damages  occasioned  as  a  result  of  such  use  and  for  unusual 
depreciation.  When  other  ships  are  requisitioned,  compensation  is 
also  granted  for  the  inability  on  the  part  of  the  owner  to  use  them. 
Payment  for  such  requisitions  is  made  in  accordance  with  the  general 
principles  applicable  to  requisitions.  In  case  ships  are  requisitioned 
for  use  in  blocking  up  rivers  and  ports,  ownership  thereof  must  be 
transfered  to  the  military  authority.  In  case  the  parties  have  not 
agreed  in  advance  upon  an  indemnification  for  such  seizure,  the 
indemnification  shall  be  established  through  experts  and  paid  for 

I  Tlie  military  authority  does  not,asarule, sot  directly, but  atits  request,  the  oompetentlooal  authority 
acts.  For  further  details,  see:  Kaiserliche  Verordnung  betreffend  die  Auafiihrung  des  Oesetzts  vom  IS  Juni 
IS7S  iiber  die  KriesgUistwngen  vom  1.  April  tS71  (RGBI.  p.  137)  No.  It. 
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in  cash  from  the  most  available  means  of  the  war  treasury  (sec.  23). 
According  to  the  phraseology  of  the  law  it  must  be  presumed  that 
neutral  ships  may  also  be  requisitioned  by  the  military  admingtra- 
tion;  for  it  is  nowhere  said  that  the  obligation  on  the  part  of  ship 
owners  to  surrender  their  ships  applies  solely  to  the  nationals  of 
Germany.  On  the  contrary;  for  it  is  stated  in  section  1  of  the 
law_  that  with  the  day  of  mobiUzation  the  obligation  of  the  federal 
territory  to  war  prestations  takes  effect  according  to  the  law.  This 
means  that  the  legislator  had  not  in  mind  an  obligation  which  was 
personal,  resting  upon  the  nationals  of  the  Empire,  but  an  obligation 
directed  to  material  things,  to  objects  available  within  the  territory 
of  the  realm.  Hence,  it  must  be  assumed  that,  according  to  the 
law,  the  militarj^  adminstration  has  the  right  to  requisition  neutral  ships 
to  be  used  for  war  purposes.  There  is  but  one  exception  to  this  pro- 
vided it  is  expressly  stated  in  treaties  that  the  ships  of  the  nationals 
of  certain  States  may  not  be  requisitioned. 

So  far  as  juridical  circumstances  are  concerned,  and  this  in  spite 
of  the  peculiar  phraseology  of  th6  law,  nothing  but  authority  on  the 
part  of  the  military  authorities  is  declared  in  the  passages  which  have 
been  quoted.  It  depends  on  the  circumstances  as  to  whether  the  use 
of  the  thing  or  the  substance  of  the  thing  may  be  taken  from  the 
owner. 

Section  12. — Views  of  Other  Powers. 

1.  With  regard  to  English  Law,  in  reference  to  the  ius  angariae, 
HaUeck-Baker  (International Law,  4th  ed.,  vol.  i,  p.  520,  note)  says: 

By  the  Civil  Law  a  king  is  jiLstified  in  pressing  into  his  service  or  seizing  ships  of 
every  description  and  of  any  nation,  which  may  be  found  in  his  ports,  for  purposes  of 
urgent  necessity,  but,  nevertheless,  a  tacit  condition  of  safe  retiu'n  is  annexed  to  such 
seizure  or  pressing.  By  the  ancient  laws  of  England,  the  admiral  might  arrest  any 
ship  for  the  king's  service,  and  after  he  or  his  lieutenant  had  made  a  return  of  the 
arrest  in  chancery,  the  owner  of  the  ship  could  not  plead  against  such  retum,because 
'I'admiral  et  son  lieutenant  sont  de  record'  (Black  Book  Admir.  fol.  28-29  and  157-158, 
15. R.  II  c.  3).  Further  it  is  evident,  from  the  ancient  writs  and  patents  of  England, 
that  the  Admiral,  the  wardens  of  the  Cinque  Ports '  and  others,  were  ordered  to  arrest 
and  provide  sliips  of  war  and  other  vessels,  as  well  as  to  impress  mariners  and  collect 
provisions  and  arms  for  the  defence  of  Great  Britain. 

With  regard  to  the  last  sentence  of  this  quoted  passage,  it  may  be 
that  the  author  had  in  mind  the  cases  referred  to  by  Selden  (in  his 
Mare  clausum  II.  c.  20)  in  which  orders  were  issued  by  the  English 
kings  to  seize  all  ships  encountered  in  certain  regions  of  the  high  seas 
in  order  that  they  might  be  used  by  England  for  war  purposes.  But 
even  today,  the  EngUsh  would  certainly  not  venture  to  resort  to 
such  proceedings;  for  it  would  presuppose  a  recognition  of  an  unre- 
stricted territorial  mastery  of  England  on  the  high  seas;  and  in  ac- 
cordance with  modern  international  law,  the  basic  principle  of  the 
mare  liherum  generally  holds.  A  ship  on  the  high  seas  is  only  subject 
to  the  sovereignty  of  the  State  whose  flag  it  flies,^  and  accordingly, 
it  may  not  forthwith  be  used  by  any  other  State  for  use  in  the  conduct 
of  a  war. 

1  As  to  this  matter,  see  Polils,  HanieUrecht,  vol.  Ill,  p.  210,  Note  75. 

2  An  exception  to  tnis  rule  applies  only  to  pirates  who  may  he  penalized  hy  any  State  and  whose  flag  is 
declared  forfeited. 
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It  must,  however,  be  admitted  nowadays  that  what  Baker  says 
with  regard  to  the  Enghsh  Civil  Law  is  also  true  in  international  law. 
It  is,  as  we  have  seen,  a  view  similar  to  the  one  which  has  been 
acknowledged  by  the  German  Empire.  In  his  observation  Baker  only 
has  in  mind  the  case  when  neutral  ships  are  requisitioned  for  trans- 
portation service.  But  we  have  found  m  its  treatment  of  the  Duclair 
incident,  that  the  English  Government  does  not  regard  as  violation 
of  international  law  the  requisition  of  ships  with  the  intent  of-  de- 
stroying them  in  cases  of  urgent  necessity,  at  least  when  compensa- 
tion is  made  for  such  destruction.  Another  view  of  England  operates 
in  case  English  ships  are  requisitioned  by  foreign  States,  as  can  be 
seen  in  Tlie  Queen's  Regulations  and  Admiralty  Instructions  for  the 
Government  of  Her  Majesty's  Naval  Service  (1899)  Art.  456: 

In.  the  case  of  any  Britisli  merchant  ship,  whose  nationality  is  unquestionable,  being 
coerced  into  the  conveyance  of  troops  or  into  taking  part  in  other  hostile  acts,  the 
Senior  Naval  Officer,  should  there  be  no  Dijjlomatic  or  Consular  Authority  on  the 
'  spot,  will  remonstrate  with  the  local  authorities  and  take  such  other  steps  to  assure 
the  release  or  exemption  as  the  case  demand,  and  as  may  be  in  accordance  with  the 
Regulations.' 

By  this,  the  belligerent  is  denied  the  right  to  seize  a  neutral  ship 
for  such  services  as  would  be  connected  with  direct  hostilities  or 
represent  an  assistance  contrary  to  neutrality.  Even  the  seizure  of 
English  ships  for  the  transportation  of  goods  representing  war  con- 
traband would  lead  to  the  mterference  of  the  ship's  commander;  for 
transportation  of  contraband  is  also  frequently  regarded  by  the 
English  as  participation  in  hostilities.^  It  does  not  appear  quite 
clear  but  no  doubt  it  must  be  denied  that  a  requisition  of  ships  for 
use  to  block  up  rivers  or  ports,  as  in  the  Duclair  affair,  would  be 
regarded  as  inadmissible.  For  in  such  cases  the  ships  are  not  com- 
pelled to  take  part  in  hostilities,  ard  the  owners  will  generally  receive 
from  the  State  full  compensation  for  their  ships.  On  the  other  hand, 
in  requisitions  for  services  of  transportation  for  the  belligerent,  the 
ship  owner  may  frequently,  because  of  the  prize  law,  be  placed  in  a 
very  precarious  situation.  When,  for  instance,  the  particular  ship  is 
seized  by  the  opponent  and  declared  good  prize,  or  in  other  cases  even 
sent  to  the  bottom  of  the  ocean,  the  belligerent  might  possibly  refuse 
to  compensate  the  neutral  owner  for  the  loss  on  the  ground  that  the 
loss  is  absolutely  casual,  that  such  loss  took  place  without  guilt  on 
his  part,  and  also  on  the  basis  of  the  old  ius  angariae.^  As  to  whether 
this  denial  on  the  part  of  Great  Britain  is  in  harmony  with  the  exist- 
ing international  law  there  is  much  doubt.  It  is  certainly  of  the  - 
highest  importance  when  the  greatest  maritime  power  expressed 
itself  to  that  end;  but  it  would  still  have  to  declare  that  on  its  part 
also  it  would  not  lay  hold  of  neutral  merchant  ships  for  such  purposes, 
and  this  it  has  hitherto  failed  to  do.  But  it  would  be  an  untenable 
attitude,  of  course,  if  on  her  part,  England  should  claim  an  unre- 
stricted and  complete  power,  and  grant  to  other  States  only  restricted 
rights. 

1  Quoted  from  Perels,  Intern,  bffaiil.  Seerecht  2nd  ed.,  p.  222,  Note  2. 

!  Of.,  for  instance,  Phlllimore,  Commentaries  2  III,  p.  60:  Le  droit  d'angarie,  is  an  act  of  the  State  by 
wnicli  foreign  as  well  as  private  domestic  vessels  ...  arc  seized  upon  and  compelled  totransport 
soldiers,  ammunition,  or  otlier  instruments  of  war,  in  other  words  to  become  parties  against  their  will  by 
carriiing  on  direct  hostilities  against  a  Power  with  whom  they  are  at  peace. 

•  Of.  above  §  11,  No  5. 
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Nevertheless,  along  the  line  disputed  by  England,  a  desirable 
progress  of  i-terational  law  may  be  realized.  But  as  yet,  England 
stands  alone  in  this  respect. 

II.  The  United  States  of  America  belong  to  those  Powers  which 
after  the  beginning  of  its  existence  as  an  independent  political  entity 
advoc&ted  with  great  zeal  every  possible  freedom  of  neutral  naviga- 
tion from  all  burdens  that  a  belligerent  might  impose  upon  it,  and  in 
many  treaties  it  abolished  the  ius  angariae,  so  that  in  those  times  it 
could  be  said  that  under  no  circumstances  did  it  recognize  a  right  of 
the  belligerent  to  use  neutral  ships  for  the  purposes  of  carrying  on  his 
war.  Today  the  view  of  the  United  States  in  this  regard  has  changed. 
What  it  regarded  in  former  days  as  a  universal  rule,  has  now  become 
an  exception  which  is  valid  only  in  so  far  as  it  is  expressly  agreed 
upon.  This  can  be  seen  from  Article  6  of  the  codification  of  maritime 
law  under  the  auspices  of  the  Federal  Government:  The  Laws  and 
Usages  on  Sea.  A  Naval  War  Code  prepared  by  Capt.  Charles  H. 
Stockton  and  prescribed  for  the  use  of  the  Navy  by  general  order  No. 
551,  Navy  Department,  Washington,  June  27,  1900,^  m  which  we  read: 

If  military  necessity  should  require  it,  nejitral  vessels  found  within  the  limits  of 
belligerent  authority  may  be  seized  and  destroyed  or  otherwise  utilized  for  military 

Purposes,  but  in  such  cases  the  owners  of  neutral  vessels  must  be  fully  recompensed, 
'he  amount  of  the  indemnity  should,  if  practicable,  be  agreed  upon  in  advance  with 
the  owner  or  master  of  the  vessel.  Due  regard  must  be  had  to  treaty  stipulations  upon 
this  matter. 

Accordingly,  requisitions  of  neutral  merchant  ships  in  the  case  of 
war  necessity  is  unrestrictedly  admissible.  But  "proper  considera- 
tion" should  be  given  to  conventional  agreements.  That  the  parties 
concerned  are  entitled  to  compensation  is  expressly  recognized. 
These  provisions  of  the  North  American  law  correspond,  therefore, 
in  general  to  that  which  has  been  agreed  upon  in  the  more  recent 
treaties  concluded  by  the  German  Empire. 

In  treaties  concluded  in  recent  times  by  the  United  States,  and  in 
so  far  as  they  deal  with  this  matter,  the  same  legal  view  is  expressed. 
For  instance.  Article  8  of  the  Treaty  of  the  United  States  of  America 
with  Salvador  of  December  6,  1870  {MNRG.  2,  I,  p.  81)  states: 

The  citizens  of  neither  of  the  contracting  parties  shall  be  liable  to  any  embargo, 
nor  be  detained  with  their  vessels,  cargoes,  merchandise,  or  effects,  for  any  military 
purpose  whatever,  without  allowing  to  those  interested  an  equitable  and  sufficient 
indemnification . 

In  this  case,  therefore,  it  is  neither  required  that  the  indemnifica- 
tion should  have  been  agreed  upon  in  advance,  nor  that  it  should 
be  paid  in  advance.  Broader  in  this  respect  is  Article  2  of  the  treaty 
of  the  United  States  of  America  with  Peru  of  September  6,  1870, 
{MNRG.  2,  I,  p.  98): 

*  *  *  Nor  shall  they  (they  citizens  of  either  country)  be  liable  to  any  embargo, 
or  be  detained  with  their  vessels,  cargoes,  merchandise,  goods,  or  effects,  without 
being  allowed  therefore  a  full  and  sufficient  indemnification,  which  shall  in  all  cases 
be  agreed  upon  and  paid  in  advance. 

III.  In  former  times  France  concluded  certain  treaties  which  were 
intended  to  abolish  completely,  between  the  contracting  parties,  the 

1  The  N  W  C.  has,  moreover,  by  a  general  order  of  the  Navy  Department  of  February  4,  1904  been 
rescinded  Its  main  object  had  been  to  draw  the  attention  of  the  States  to  the  need  of  such  a  codification 
and  to  set  forth  the  views  of  the  North  American  Government  with  regard  to  the  matter  (Niemeyer's 
Zeitadiriftfur  internationales  PHvai-vnd  ogentUches  Beeht,  vol.XVI  ,1906,  p.  117).  It  is  reprinted  in  Nie- 
meyer's  Zeltschrift,  vol.  XI,  1902,  p.  398  ff. 
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ius  angariae  in  any  form  whatever,  as  for  instance  with  Russia  on 
December  31,  1786  (Article  24;  M.  E.  2,  IV,  p.  209).' 

In  another  case,  on  the  other  hand,  French  practice  took  another 
viewpoint.  For  it  seems  that  the  transportation  of  French  troops 
to  Egypt  in  connection  with  Napoleon's  expedition  of  1798  was  not 
effected  by  means  of  French  ships,  and  that  for  this  purpose  a  num- 
ber of  neutral  ships  stationed  in  French  Mediterranean  ports  were 
seized.^ 

In  more  recent  times  France  by  treaties  which  she  concluded,  has 
adopted  views  similar  to  those  of  the  German  Empire  and  the  United 
States.  In  Article  6  of  the  treaty  with  Spain  of  February  6,  1882 
{MNBG.  2,  IX,  p.  139)  we  read: 

Les  reasortissants  des  deux  Parties  contractantes  ne  pourront  tee  assujettis  reapec- 
tivement  k  aucune  saisie,  ni  Stre  retenus  avec  leurs  navires,  Equipages,  voituiea  et 
eftets  de  commerce,  quels  qu'ils  soieat,  pour  aucune  expedition  militaire,  ^i  pour 
aucun  service  public,  sans  qu'il  soit  accord^  aux  int^resses  une  indemnity  prealable- 
ment  convenue.  lis  seront  n^anmoins  soujnis  aux  requisitions  pour  transports  (bag- 
gages); mais  dans  ce  cas,  ils  auront  droit  4  la  remuneration  officiellement  etablie  par 
I'autorite  comp6tente  dans  cbaque'  departement  ou  locality  pour  les  nationaux. 
(Translation:)  The  nationals  of  the  two  contracting  parties  may  not  be  reciprocally 
subjected  to  any  seizure,  not  be  detained  with  their  vessels,  crews,  carriages  and  com- 
mercial effects  of  whatever  nature,  for  any  military  expedition  or  for  any  public 
service,  unless  an  indemnification  agreed  upon  in  advance  has  been  allowed  the 
parties  interested.  They  shall,  nevertheless,  be  subjected  to  requisitions  for  trans- 
portations (baggage);  but  in  such  case  they  shall  be  entitled  to  a  remuneration  offi- 
cially determined  by  the  competent  authority  in  each  department  or  locality,  for 
the  nationals. 

Here  a  distinction  is  made.  To  requisitions  of  transportation  of 
baggage  the  nationals  of  both  parties  shall  be  subject  even  as  the 
nationals  themselves  and  even  as  the  latter,  they  shall  be  entitled 
to  indemnification.  On  the  other  hand,  and  in  case  of  other  requi- 
sitions for  purposes  of  a  military  expedition,  the  indemnification 
shall  in  advance  be  agreed  upon  between  the  parties  concerned. 

Payment  of  indemnifications  that  shall  have  likewise  been  agreed 
upon  in  advance  between  the  parties,  is  required  by  the  textuaUy 
identic  Article  8  of  the  treaty  with  Domingo  of  September  9,  1882 
{MNRG.  2,  XV,  p.  826)  and  of  Article  8  of  the  treaty  with  Mexico 
of  November  27,-1886  {MNGR.  2,  XV,  p.  842): 

Les  navires,  cargaisons,  marchandises  ou  effets  appartenant  h  des  citoyens  de  I'un 
de  I'autre  Etat  ne  pourront  6tre  respectivement  soumis  k  aucun  embargo,  ni  retenus 
pour  uue  expedition  militaire  quelconque,  ni  pour  quelque  usage  public  que  ce  soit 
sans  une  indemnite  prealablement  debattue  par  les  parties  interessees,  fixee  et  acquit- 
tee,  sufHsante  pour  compenser  les  pertes,  dommages  et  retards  qui  seraient  la  conse- 
quence du  service  auquel  ils  auraient  ete  astreinte.  (Translation:)  The  vessels,  car- 
goes, merchandise  or  effects  belonging  to  the  citizens  of  the  one  or  of  the  other  State 
may  not  reciprocally  be  subjected  to  any  embargo,  nor  detained  for  any  nulitary 
expedition  whatsoever,  nor  for  any  public  use  whatsoever,  without  an  indemnifica- 
tion discussed,  fixed  and  acquitted  in  advance  by  the  parties  interested,  sufficient 
to  compensate  the  losses,  damages  and  delays  that  might  result  from  the  service  to 
which  they  might  have  been  constrained. 

IV.  Italy  has  also  concluded  a  number  of  treaties  anent  this 
subject  and  followed  different  systems: 

1  Pohls  (,BamtdsrecM,  III,  p.  1169)  cites  a  treaty  with  Holland  of  December  21,  1739  (Article  13)  and 
Carnazza-Amari  {Droit  international.  II,  p.  618)  cites  as  the  oldest  of  its  kind  such  a  treaty  with  Denmark 
of  the  year  1646. 

'  In  regard  to  this  matter,  see  a  letter  from  the  Swedish  Chancellor  to  the  Prussian  Minister,  November, 
1800(Jfi2.2,VII,p.l63):  "  *  *  »  parceque  des  navires  marchands  avoient  6t^  forc^  de  transporterdes 
troupes  frangoises  pour  la  surprendre    *    •     " 
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Only  the  duty  of  the  State  to  make  compensation  is  stipulated  in 
Article  12  in  the  treaty  with  Mexico  of  December  14,  1870  (MNRG. 
2,  I,  p.  428): 

Al.  II:  Similmente  non  potranno  essere  occupati  o  detenuti  i  loro  bastimentj, 
equipaggi  e  mercanzie,  od  altre  propriety  ed  effetti,  per  qualunque  spedizione 
militare,  ne  per  il  servizio  dello  State  od  altro  use  di  servizio  pubblico  quaMasi, 
senza  uua  corrispondente  indennit^.  (Translation:  Sub-paragraph  II:  In  like  man- 
ner, their  vessels,  crews,  and  merchandise,  and  any  other  property  and  effects  may 
not  be  seized  or  detained  for  any  military  expedition  whatever,  nor  lor  the  service 
of  the  State  or  any  other  use  whatever  of  public  service,  without  an  adequate 
indemnification . ) 

In  the  treaties  with  Guatemala  and  Honduras  of  December  31, 
1868,  Article  4  {MNRG.  2,  IV,  p.  236  and  243),  identic  in  text,  it  is 
agreed  that  the  indemnification  shall  be  determined  in  advance: 

I  cittandini  di  ambo  le  Parti  contraenti  non  potranno  essere  sottomessi  rispettiva- 
mente  a  nessun  sequestro  embargo,  nfe  essere  trattenuti  coi  loro  bastimenti,  equipag^, 
mercanzie  o  oggetti  commerciali  per  qualunque  spedizione  militare  nfe  por  ragione 
di  State  nfe  per  uso  pubblico  di  veruna  sorte,  senza  che  sia  loro  accordata  un'  indBm- 
nita  previamente  convenuta.  (Translation:  The  citizens  oi  the  two  contracting 
parties  may  not  be  reciprocally  subjected  to  any  sequestration  oi  embargo,  nor  be 
detained  along  with  their  vessels,  crews,  merchandise  or  commercial  effects  for  any 
military  expedition  whatever,  nor  for  any  reason  of  State,  nor  lor  any  public  use  of 
any  sort,  unless  an  indemnification  agreed  upon  in  advance  shall  have  been  granted 
them.) 

Article  7  of  the  treaty  with  Columbia  of  October  27,  1892  {MNBG.^ 
2,  XXII,  p.  310)  agrees  substantially  with  Article  7  of  the  treaty 
between  the  German  Empire  and  Colombia  of  July  23,  1892,  and 
quoted  above. 

Finally,  Italy  has  concluded  the  only  two  treaties  of  recent  times 
by  which  complete  freedom  of  the  ships  from  any  seizure  by  the 
State  has  been  agreed  upon;  in  the  first  place,  Artide  4  of  the  treaty 
with  Domingo  of  October  18,  1886  {MNRG.  2,  XXVIII,  p.  665: 

Le  navi,  i  carichi,  le  merci  e  gU  effetti  appartenenti  ai  cittadini  delle  due  Parti 
contraenti  non  potranno  sottoporsi  rispettivamente  a  niuno  embargo  nfe  essere  tratte- 
nuti per  una  spedizione  miUtare  qualsiasi  ne  per  servizio  pubblico  di  veruna  sorte. 
(Translation:  The  vessels,  the  cargoes,  the  merchandise  and  the  eSects.  belonging  to 
the  citizens  of  the  two  contracting  parties  may  not  reciprocally  be  subjected  to  any 
embargo,  nor  detained  for  any  military  expedition  whatever,  nor  for  any  public 
service  of  any  sort.) 

and  Article  5  of  the  treaty  with  Nicaragua  of  June  25,  1906  (MNRG. 

2,  XXXV,  p.  270) : 

I  cittadini  di  ambe  le  Parti  contraenti  non  potranno  essere  sottomessi  rispettiva- 
mente a  sequestri  od  embargos,  per  ragioni  di  State,  nh  per  spedizioni  nulitari  nfe  per 
causadiuaopubblicodi  veruna  sorte ;  nfe  potranno  essere  trattenuti  coi  loro  bastimenti, 
equipaggi,  mercanzie  od  eggetti  commerciali  per  eguali  motivi.  (Translation:  The 
citizens  of  the  two  contractmg  parties  may  not  reciprocally  be  subjected  to  seques- 
trations or  embargoes  for  reasons  of  State,  nor  for  military  expeditions,  nor  for  pur- 
poses of  public  use  of  any  sort  whatever;  they  may  not  be  detained  along  with  their 
vessels,  crews,  merchandise  or  commercial  effects  for  like  reasons.) 

V.  The  juridical  view  of  the  three  last-named  States  with  respect 
to  requisition  of  neutral  ships  cannot  be  ascertained  on  the  basis  of 
the  treaties  concluded  by  them  in  the  same  manner  as  in  the  case  of 
the  German  Empire.  It  seems  absolutely  improbable  that  they 
intended  to  grant  a  less  favorable  status  to  neutral  ships  than  en- 
joyed by  the  latter  in^  accordance  with  the  international  law  unl- 
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Yea^ally  accepted  by  the  States.  Therefore,  international  law  as 
accepted  by  the  States  will  not  grant  a  more  privileged  status  to  such 
neutral  vessels  than  they  would  enjoy  according  to  the  conventional 
agreement  least  favorable  for  them.  The  view  of  France  and  Italy 
^certained.  in  this  manner  is,  however,  the  same  as  that  established 
in  the  treaties  concluded  by  the  German  Empire. 

Section  13. — The  Present  International  Law. 

In  summarizing  what  we  have  so  far  considered,  we  come  to  the 
following  conclusion  with  regard  to  the  accepted  international  law: 

The  rules  of  War  recognize  the  right  of  the  belligerent,  in  case  of 
war  necessity,  to  use  as  well  neutral  merchant  ships  for  his  war  pur- 
poses. ,  • 

'  For  such  use  the  owners  must,  however,  be  indemnified,  and  in 
case  the  requfeition  of  neutral  ships  takes  place  within  the  territory 
of  the  belligerent  himself,  the  indemnification  must  at  least  be  deter- 
mined in  accordance  with  those  same  principles  as  would  be  appUed 
m  the  case  of  requisition  of  ships  belonging  to  the  subjects  of  the 
belligerent.  If  the  requisition  takes  place  within  the  occupied 
enemy  territory,  it  cannot  be  ascertained  offhand  that  the  beUiger- 
ent  who  rfEects  such  requisition,  is,  according  to  the  universally 
accepted  international  law,  obligated  to  make  compensation.  For 
when  international  law  is  developed  on  the  basis  of  those  rules 
rtgarded  by  the  States  as  binding  in  their  mutual  relations,  then  a 
principle  controverted  on  the  part  of  at  least  a  very  important  Power, 
cannot  be  recognized  as  part  of  universal  international  law.  In  view 
of  the  fact  that  in  the  matter  of  the  Duclair  incident  the  German 
Government  most  emphatically  declared  that  it  did  not  hold  itself 
obligated  to  indemnify  the  Enghsh  ship  owners,  but  that,  on  the 
contrary,  this  obligation  fell  upon  France,  it  can,  therefore,  not  be 
ascertained  that  there  exists  a  claim  for  indemnification  against  the 
belligerent.  Uncertainty  with  regard  to  this  matter  can  only  be 
found  to  exist  in  the  present  international  law.  In  case  requisitions 
of  ships  are  effected  in  connection  with  military  operations  of  war- 
fare on  land,  the  belligerent  will  feel  inclined  to  rest  them  on  the 
principles  governing  requisitions  in  warfare  on  land,  that  is  to  say, 
m  case  he  cannot  or  will  not  immediately  pay  for  such  requisitions 
m  cash,  he  will  leave  open  the  question  of  compensation,  and  thereby 
leave  the  respective  ship  owners  in  the  same  situation  as  that  of  the 
awners  of  receipts  for  supplies  that  they  have  furnished,  or  in  the 
same  situation  as  the  owners  of  objects  enumerated  in  Artiqle  53, 
II,  of  the  rules  of  war  on  land,  provided  the  treaty  of  peace  does  not 
contain  provisions  with  regard  to  indemnities,  and  provided  the 
State  within  whose  territory  the  requisitions  were  effected  does  not 
consider  itself  obligated,  as  France  did  in  1871,  to  grant  full  com- 
pensation. 

;  Of  course,  a  belligerent  State  which  cares  to  avoid  coming  in  con- 
flict with  neutrals,  will  consent  to  make  compensation.  It  may  even 
be  said  that  there  is  a  tendency  in  inteiiiational  law  to  recognize 
such  a  duty  fo  indemnification.  As  we  have  already  seen,  in  all 
treaties  dealing  with  this  matter,  it  is  agreed  that  the  State  which 
uses  neutrals  for  service  in  the  public  interest,  shall  fully  compensate 
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them;  in  most  cases  it  is  even  agreed  that  such  an  indemnification 
shall  be  determined  in  advance  between  the  parties  or  even  paid  in 
advance.  Furthermore,  one  may  plead  the  analogy  of  Article  19  of 
the  Convention  anent  the  rights  and  duties  of  neutral  Powers  to  per- 
sons in  case  of  war  on  land  which  estabhshes  the  duty  on  the  part  of 
the  beUigerent  to  make  compensation  for  requisition  of  neutral 
railway  material.  For  it  is  a  fact  that  neutral  ships  in  the  ports  of 
the  belligerent  are  in  a  position  similar  to  that  of  neutral  railway 
material  within  the  territory  of  the  belUgerent.  Such  ships  have, 
more  or  less,  through  chance  and  only  temporarily,  come  under  the 
actual  power  of  the  belligerent,  and  important  reasons  of  fairness 
demand  that  they  be  better  treated  and  better  safeguarded  than  the 
property  of  such  neutrals  which  through  their  continued  sojourn 
within  the  territory  of  the  beUigerent  State  is  internally  bound  up 
with  its  national  economy,  and  which  through  the  taxes  paid  on  such 
property. contributes  to  strengthen  its  auxiliary  sources. 

It  cannot,  however,  be  proved  that  this  tendency  which  has  mani- 
fested itself  in  international  law  has  already  been  realized  and  become 
accepted  law.  In  this  matter,  it  is  not  the  jurist  but  the  practice  of 
war  and  the  evolution  of  war  in  political  treaties  which  say  the  last 
word.  A  further  advance  in  the  present  juridical  situation  might 
be  attained  in  still  another  manner,  and  to  this  end  the  most  impor- 
tant maritime  power,  England,  has  expressed  its  readiness.  This 
progress  would  be  attained  along  the  line  incorporated  in  England 
in  uxe  provision  of  the  Queen's  Kegulations,  Article  456,  whi(3i  we 
have  already  discussed.  It  is  indeed  very  dubious  that  the  State 
from  war  necessity,  should  be  entitled  to  use  neutral  ships  for  acts 
which  because  of  the  peculiar  conditions  of  the  rules  of  maritime 
warfare,  might  prove  dangerous  to  such  ships.  While  no  one  would 
assert  that  a  belligerent  may  without  further  ceremony  confiscate 
neutral  railway  material,  serviceable  for  the  transportation  of  the 
troops  of  the  opponent,  yet  a  ship  carrying  enemy  troops  is  forfeited 
according  to  the  prize  law.  This  seems  especially  unfair  when  the 
ship  has  been  compelled  to  such  service  by  the  other  belligerent. 
Therefore,  we  find  it  stated  here  and  there  in  the  literature  upon  the 
matter  that  the  prize  law  should  cease  to  operate  in  such  a  case ' 
and  the  belligerent  return  the  ship  to  its  owner.  There  are  no  pro- 
testations to  that  effect  in  recent  times,  and  the  theory  can,  therefore, 
hardly  be  expected  to  develop  into  a  certain,  indisputable  result. 

When,  for  instance,  in  the  London  Maritime  Declaration  of  1909, 
it  is  declared : 

Article  46.  Un  navire  neutre  est  conflsqu^  et  d'une  manifere  g6ii6rale  passible  du 
traitement  qu'il  subirait  s'il  6tait  un  navire  de  commerce  ennemi    *    *    *. 

4°  Lorsqu'il  est  actuellement  et  exclusivement  affects,  soit  au  transport  de  troupes 
ennemies,  soit  k  la  transmission  de  nouvelles  dans  l'int6rgt  de  I'ennemi;  (Transla- 
tion: Article  46.  A  neutral  vessel  is  confiscated  and  in  a  general  way  subject  to  such 
treatment  as  it  would  meet  with  if  it  were  an  enemy  merchant  ship    *    *    *. 

When  it  is  actually  and  exclusively  used  either  for  the  transportation  of  enemy 
troops  or  for  the  transmission  of  information  in  the  interest  of  the  enemy); 

it  would  have  to  be  admitted  that  it  makes  no  difference  whether 
the  ship  voluntarily  or  compulsorily  renders  the  State  services,  for 
it  is  only  asked  that  the  ship  does,  m  fact,  render  that  kind  of  serv- 

1  See  Hiibner,  De  la  saiHe  dea  bdtiments  neutret,  P.  I,  B.  I,  oh.  VII,  sec.  2,  p.  107. 
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ices.     This  conclusion  becomes  again  of  an  uncertain  nature  when 
we  consider  the  last  paragraph  of  Article  46 : 

Dans  les  cas  vis^s  par  le  present  article,  les  marchandisesappartenantauxproprig- 
tairea  du  navire  sont  ^galement  sujettes  i,  la  confiscation.  (Translation:  In  the 
cases  had  in  view  in  the  present  Article,  the  merchandise  belonging  to  the  proprietors 
of  the  vessel  is  also  subject  to  confiscation.) 

The  confiscation  of  the  goods  is  certainly  intended  as  a  penalty 
for  the  ship  owner  because  of  the  unneutral  support  of  the  other 
belligerent.  Are  we  to  infer  therefrom  that  this  penalty  shall  also 
be  inflicted  upon  a  person  whose  ship  has  been  forced  by  the  other 
State  to  perform  such  services  ?  Juridical  feehng  and  fairness  seem 
to  be  against  such  an  assumption.  On  the  other  hand,  it  must, 
however,  be  borne  in  mind  that  in  war  time,  of  course,  it  is  exceed- 
ingly difficult  to  estabhsh  that  a  ship  has  actually  been  used  through 
force  on  the  part  of  the  opposing  State.  Furthermore,  in  case 
exemption  of  such  neutral  ships  from  the  prize  law  is  recognized,  it 
might  readily  occur  to  a  State  to  requisition  neutral  ships  and  not 
ships  of  his  subjects  for  its  mihtary  operations.  Neutral  ships 
would  run  no  risks  and  ships  of  the  subjects  of  the  State  might 
quietly  bide  under  the  protection  of  the  home  waters. 

Thus,  we  would  be  Hkely  to  conclude  that  the  question  as  to  the 
prize  law  with  regard  to  neutral  merchant  ships  forced  to  service  by 
the  opposing  State,  has  not  yet  been  fuUy  cleared  up.  Probably, 
however,  the  stricter  view  would  prevail  in  practice  and  the  cap- 
turing State  would  refer  the  interested  neutrals  to  the  opposing 
State  in  the  matter  of  an  indemnification.  We  shall  not  deny  that 
the  position  of  the  neutral  ship  owner  is  most  precarious  and  unpleas- 
ant, but  the  reason  therefor  is  to  be  found  in  the  entire  system  of  the 
rules  of  maritime  warfare  which  in  so  many  cases  recognizes  the 
possibihty  of  confiscation  of  private  ships  which  is  determined  by 
reasons  of  expediency  and  politics  and  not  by  mere  fairness,  and  in 
which  the  rights  of  private  individuals  are  given  less  consideration 
than  they  receive  in  the  rules  of  warfare  on  land. 

Section  14. — Jtjbidical  Construction. 

How  are  we  to  construe,  on  a  juridical  basis,  the  right  of  a  bellig- 
erent to  requisition  neutral  ships?  In  the  literature  upon  this 
matter  we  meet  with  the  widest  differences  in  opinion.  Almost 
every  pubHcist  has  his  own  personal  and  special  view  with  regard 
to  the  matter. 

The  old  doctrine  of  the  ius  angariae  was  at  the  same  time  a  jurid- 
ical construction.  But  it  not  only  attempted  to  explain  the  right 
of  a  belhgerent  to  requisition  neutral  ships  but  also  the  right  to 
requisition  the  ships  of  his  own  subjects,  both  in  case  such  requisi- 
tions were  made  in  the  ports  of  the  belligerent  and  on  the  high  seas. 
To  justify  the  admissibdity  of  such  measures  reference  was  had,  as 
has  been  shown,  to  Koman  law,  and  also  to  the  thought  that  the 
right  to  resort  to  such  measures  was  a  royal  privilege,  that  is  to  say 
a  right  inherent  in  sovereign  authority  as  such  agamst  private  indi- 
viduals. In  the  most  recent  times  this  theory  has  been  given  up; 
it  is  no  longer  defended,  and  justly  so.  It  has  been  recognized 
that  a  State  seizure  of  the  property  of  its  own  nationals  is  to  be 
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explained  on  the  basis  of  reasons  very  different  from  the  seizure  of 
neutral  property.  The  former  is  an  affaii-  which  pertains  entirely 
to  internal  law  and  can  be  settled  only  on  the  basis  of  this  law.  It 
is  the  business  of  the  national  law  to  say  how  this  regulation  shall  be 
apphed  in  individual  cases.  It  can  not  be  explained  for  all  States 
on  the  same  principles.  Nor  is  this  theory  useful  in  international 
law;  for  if  this  theory  was  introduced  into  international  law  it 
could  but  declare  that  a  right  to  requisition  foreign  ships  belongs 
only  to  sovereign  Powers,  that  is  to  say,  to  the  States,  but  it  could 
not  declare  what  tenor  and  what  scope  this  right  obtains.  If  it  is 
sought  to  explain  this  through  the  Roman  Law,  it  must  be  stated 
that  this  Roman  Law  did  not  deal  with  the  matter  of  requisitioning 
foreign  ships.  That  part  of  the  Roman  Law  which  has  been  regarded 
as  a  criterian  for  this  question,  relates  to  entirely  different  matters. 
But  above  all  it  would  be  impossible  to  find  in  Roman  Law  any 
authoritative  legal  rule  for  the  States  in  their  mutual  relations. 

The  doctrine  of  the  natural  law,  especially  that  of  Hugo  Grotius 
and  Vattel,  concerned  itself  but  little  with  our  subject.  It  merely 
stated  the  principle  that  in  case  of  a  real  and  complete  necessity, 
everj'  man  had  a  right  to  the  property  of  another  man.  From  this 
it  drew  the  conclusion  that  requisitions  of  any  kind  whatever  are 
admissible  in  only  such  cases  ot  necessity,  and  that  they  are  inad- 
missible when  the  owner  is  confronted  by  a  hke  necessity.  To  reach 
this  conclusion,  Grotius  had  in  miad  the  well-known  fiction  of  an 
anterior  political  society  and  argued  as  follows:  Private  ownership 
seems  to  give  sole  and  exclusive  mastery  over  a  thing.  But  in  cases 
of  extremest  necessity  the  old  right  again  revives,  the  right  to  use 
the  thing  as  if  it  were  still  held  in  common  ownership. ^ 

Nor  can  this  construction  suffice  to  explain  the  rights  of  a  bellig- 
erent with  regard  to  neutral  ships,  for  if  carried  to  its  last  analysis, 
it  would  lead  to  the  result  that  in  cases  of  "extremest  necessitj''," 
even  individual  soldiers  would  be  entitled  to  the  right  to  seize  neutral 
ships.  This,  however,  is  certainly  not  correct.  Any  requisitions  of 
neutral  ships  require  an  act  of  the  State,  that  is  to  say,  an  act  issued 
by  an  organ  of  the  State  authorized  thereto.  When  no  such  act 
exists,  seizure  of  a  neutral  ship  would  present  a  trespass  which  can 
not  be  justified  and  might  make  the  State  responsible  on  the  basis  of 
international  law. 

There  is  a  close  connection  between  the  theory  of  a  right  in  case  of 
necessity,  which  we  have  just  denied,  and  the  "theory  of  urgency ".^ 
The  latter  does  not  in  fact  recognize  "a  right  in  case  of  necessity," 
but  means  that  in  international  law  it  is  possible  to  plead  urgency 
as  a  cause  for  excuse.  There  would  be  urgency  in  case  there  were 
concurrency  between  the  exercise  of  the  right  of  seK-preservation 
of  a  State  and  the  obhgation  of  the  latter  to  respect  the  right  of 
another  State.  In  such  cases  the  right  of  seK-preservation  has 
precedence.     It  is  intended  to  expound  the  right  of  angary  from  the 


'  Hueo  Grotius,  D«  !ur«  6e!ii  e«  poci*,  L.  II,  cap.  2,  sees.  6-9.  ,„,      j,„_       r-    *  n        4. 

2  TMs  theory  Is'represented  esp&fy  by  Rivfer,  'Lelirhuch  2  1899,  p.  425  and  187;  v.  Liszt  can  really  not 
be  regarded  as  an  advocate  of  this  theory.  Forhesays  (P'oZtorajM  1911,  sec.  42  I.)  '  *  *  *  when 
the  object  of  the  war  demands  it,  neutral  ships  *  *  *  may  be  used  for  the  conduct  of  ttie  war";  acoord- 
inelv  he  reeards  military  necessity  as  the  criterion.  When  m  sec.  42,  II,  4  he  states:  "ttie  exercise  of  th6 
nmol  anEarv  is  only  admissible  as  a  measure  of  urgency"  this  does  not,  according  to  the  text  evidently 
auDlv  to  fflos,  but  to  requisitions  of  neutral  railway  material  in  accordance  with  Article  19  of  the  Conven- 
tion dealing  with  the  rights  and  duties  of  neutral  powers  and  persons  in  case  of  warfare  on  land. 
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same  point  of  view.  This  attitude  must,  in  the  first  place,  be  con- 
troverted because  the  idea  of  urgency  presupposes  that  the  act  of 
urgency  should  be  in  itself  forbidden.  We  have  seen,  however, 
that  there  is  no  principle  of  international  law  which  forbids  the 
seizure  of  neutral  merchant  ships  for  war  purposes.  Moreover, 
such  seizure  is  possible  not  only  when  the  existence  of  the  State  is  at 
stake,  but  even  in  cases  of  ordinary  military  necessity.  If  any  other 
deduction  is  made,  then  we  come  to  impossible  consequences.  For 
otherwise,  a  State  would  have  to  yield  a  military  advantage  secured 
in  the  course  of  the  war  which  it  can  maintain  only  by  requisitioning 
neutral  property,  in  case  by  so  doing,  it  does  not  exactly  stake  its 
self-preservation,  but  if  even  for  other  reasons  it  would  be  of  great 
interest  to  it  to  maintain  that  situation. 

Kather,  the  correct  construction  might  be  as  foUows:  During,  their 
pre'sence  within  the  territory  of  another  State,  foreign  ships  are 
subject  to  the  latter's  authority,  and,  in  consequence,  subject  to  all 
measures  it  may  deem  necessary  in  virtue  of  unusual  circumstances. 
Accordingly,  neutral  ships  stationed  within  the  territory  of  the  bellig- 
erent, may  also  be  subject  to  such  other  measures  as  may,  in  virtue, 
of  the  war,  be  of  a  neutral  order,  therefore,  subject  both  to  requisi- 
tion for  services  and  to  requisition  for  other  uses,  such  as  might  lead 
to  the  destruction  of  the  ship.  Decisive  in  this  matter  are  the 
rules  of  the  national  law  operating  on  the  basis  of  mihtary  necessity. 

In  view  of  the  fact  that  the  enemy  sovereignty  is  suspended  by 
the  military  occupation  of  enemy  territory  and  is  replaced  by  that 
of  the  belligerent,  therefore,  even  neutral  ships  found  within  such 
territory  are  subject  to  his  authority  and  hence,  to  his  seizure.  To 
what  extent  they  may  be  seized,  military  necessity  must  again  in 
this  respect  prove  the  criterion  even  as  in  the  case  of  requisitions 
made  within  enemy  country. 

PART  III. 

Section  15. — Requisitions  of  Neutral  Property  on  the 

High  Seas. 

Up  to  the  present  we  have  considered  the  legal  status  of  such 
neutral  ships  as  are  within  the  sovereignty  of  the  belligerent,  that 
is  to  say  especially  within  his  ports,  his  territorial  waters  or  in  the 
waters  of  the  enemy  State.  That  this  is  the  sole  aim  of  Conventional 
agreements  is  shown  by  the  fact  that  in  these  agreements  the  word 
''to  detain"  {detain,  retenir,  trattenere)  is  always  used.  This  expres- 
sion can  have  a  real  meaning  only  if  we  admit  that  the  ships  are 
already  within  the  sphere  of  the  power  of  the  State,  and  especially 
within  its  ports..  Nowhere  in  these  treaties  can  a  regulation  be 
found  regarding  requisition  and  seizure  of  neutral  ships  and  property 
on  the  high  seas. 

But  the  principles  of  the  ius  angariae  were  especially  intended  for 
such  cases.  In  the  ancient  practice  of  maritime  warfare  it  happened 
that  the  States  sent  forth  their  ships  on  the  high  seas  to  seize  all 
vessels  they  encountered,  even  neutral  vessels,  in  order  that  they 
might  be  equipped  for  warfare  and  used  for  that  purpose.  It  was 
against  this  practice  that  the  treaties  dealing  with  the  abolition  of  the 
ius  angariae  were  directed. 
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During  the  past  century,  measures  of  this  sort  have  been  resorted 
to  by  no  belligerent.  It  may,  therefore,  be  asked  whether  this  old 
right  may  be  regarded  as  still  existing,  or  whether  its  non-exercise 
on  the  part  of  the  maritime  Powers  during  the  last  century  may  be 
regarded  as  a  tacit  abolition  of  it.  Even  as  m  all  other  respects,  when 
we  have  not  a  clearly  defined  international  practice,  we  meet  in  the 
literature  with  differences  of  opinion.'  But .  it  might  be  asserted 
that  the  prevailing  judgment  is  to  the  effect  that  no  belligerent  may 
proceed  in  such  an  unrestrained  manner,  but  so  lal*  as  the  ius 
angariae  is  concerned,  it  is  restricted  to  those  neutral  ships  which 
are  found  in  his  ports  or  in  his  territorial  waters^^ 

Such  a  procedure  could  in  fact  only  be  justified  if  we  were  to  admit 
that  the  belligerent  may  exercise  a  poUtical  authority  over  the  open 
sea.  It  is,  however,  correct  to  say  that  the  open  sea,  at  the  out- 
break of  a  war  belongs  to  the  zone  of  war  operations;  but  this 
only  means  that  the  belligerent  States  are  permitted  to  engage  "in 
hostilities  on  the  open  sea;  but  on  the  open  seas  there  is  no  "autorit^ 
miHtaire"  as  there  is  within  occupied  enemy  country  m  case  of  wa#r 
on  land.  Neutral  shipping  need  in  no  way  submit  to  any  directions 
on  the  part  of  the  belligerent.  It  is  true  that  international  law 
recognizes  cases  in  which  the  belligerent  may  exercise  eoveteign 
rights  against  neutral  ships,  namely,  in  case  of  breach  of  blockade, 
or  of  the  transportation  of  contraband,  of  unneutral  aid,  etc.;  but 
in  all  these  cases  the  interference  of  the  belligerent  bears  only  .the 
mark  of  a  measure  of  precaution  or  of  a  penalty  for  direct  or  indirect 
participation  of  neutral  ships  in  the  hostilities.  -A  legal  principle 
according  to  which  neutral  ships  might  also  be  subject,  to  reaijiist- 
tions  on  the  part  of  a  belligerent  would  be  outside  thp  systerti  of  thB 
rules  of  maritime  warfare  as  they  exist  with  regard '  to  neutrals. 
Such  a  principle  would,  therefore,  have  to  have  its  basis  in  pTactice, 
if  it  were  to  be  regarded  as  accepted  international  law,  :But  inasr 
much  as  practice  has  not  evolved  any  definite  principles;  the  general 
principle  of  the  freedom  of  navigation  should  in  this  case  also  apply. 
And  thus  we  are  brought  to  the  conclusion  that  requisitions  of 
neutral  ships  on  the  open  seas  are  not  admissible  In  accordance  with 
the  present-day  ideas.  Nowadays,  neutrals  would  not  expect  such 
an  extension  of  the  claims  of  the  belUgerent. 

It  may,  however,  be  asked  if  in  cases  of  pressing  necessity  a  dsr 
parture  from  this  rule  is  admissible,  or  are  requisitions  admissible;  in 
such  cases?  This  question  has  been  answered  by  many  authors,  in 
the  affirmative.^  But  even  in  this  case  it  behooves  us  to  be  cau- 
tious. Requisitions  of  neutral  property  on  the  high  seas  might 
easily  enable  a  warship  to  continue  hostilities  longer  than  it  Would 
be  possible  were  it  solely  dependent  upon  the  supplies  which  it  car- 
ries. It  might  perhaps  be  more  correct  to  admit  that  such  requisl^ 
tions  are  absolutely  forbidden.  If  we  admit,''  that  the  idea  ot 
urgency,  is  generally  applicable  in  international  law,  but  if  we  admit 
that  which  is, perhaps  even  more  correct,  that  the  principle:  "War 
reason  has  precedence  over  war  urgency,"  is  more  to  the  point  in 

1  For  the  existence  ol  such  a  right,  see  Oppenheim,  International  Law,  n,  seo."S65. 
s  See,  Hall,  iTaemational  Law,  6th  ed.,  p.  654  U  Perels,  Internat.  offmtl.  SeerecU,  p.  221;  Halleok-Bater, 
International  Law,  4th  ed.,  I,  p.  520;  v.  Ifartltz,  VSlkerrecht,  p.  476. 
'  Oppenheim,  International  Law.    II,  sec.  365. 
<  V. Xiszt,  Vdlkerreeltt,  sec.  24,  III;  Eivier,  LeWmch  2,  see.  21,  II,  p.  184. 
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the  rules  of  warfare,  there  is  reason  to  believe  that  on  this  basis  a 
satisfactory  result  might  be  reached  for  all  cases. 

PAKT  IV. 

Section  16. ^Result  OF  thje  Present  Study  and  Possibilities 
OF  Development  r»r  International  Law. 

As  a  result  of  this  study  we  have  seen. that  the  existence  of  a 
general  principle  of  international  law  cannot  be  proven  according  to 
which  neutral  property  within  the  territory  of  one  of  the  belligerents 
enjoys  a  privileged  status  as  compared  with  the  property  of  the 
nationals  of  the  belhgerent  parties,  in  so  far  as  requisitions  are  con- 
cerned. Rather,  the  belligerent  is  entitled  to  subject  it  to  those 
same  measures  which  he  decrees  against  the  inlanders,  that  is  to  say, 
within  occupied  enemy  country  against  the  nationals  of  the  State' 
against  which  war  is  being  waged.  On  the  other  hand,  it  must  be 
maintained  that  the  belligerent  may  not  treat  the  property  of  neutral 
nationals  less  favorably  than  that  of  the  inlanders,  that  is  to  say,  of 
the  nationals  of  the  enemy  State.  He  may  subject  it  only  to  the 
same  conditions  of  requisition  as  that  of  the  latter,  and  he  must 
grant  equal  rights  for  claims  of  damages  to  the  respective  neutral 
owners.  In  those  cases,  in  which  he  does  not  grant  a  right  of  com- 
pensation to  the  inlanders,  that  is  to  say,  to  the  nationals  of  the 
enemy  State,  nationals  of  neutral  States  may  not,  because  they  are 
foreigners,  .claim  an  extraordinary  right  to  compensation.  These 
principles  are  applicable  to  all  objects  found  under  the  authority  of 
the  belligerent,  and,  therefore,  within  his  national  territory  or  within 
the  occupied  enemy  territory.  It  matters  n^t  whether  the  respective 
neutrals  nave  or  have  not  their  permanent  domicile  or  a  permanent 
commercial  establishment,  etc.  within  such  territories.  Nor  does  it 
make  any  difference  in  what  manner  such  neutral  property  has  come 
within  the  territory  of  the  belligerent  partias,  whether  by  destination 
it  is  to  remain  there  permanently  or  whether  it  got  there  only  in 
transit.  All  those  found  within  the  territory  of  the  belligerent  par- 
ties are  subject  to  their  seizure  under  equal  conditions  and  pro- 
cedures. Since  in  caie  of  the  requisition  of  neutral  private  property 
the  belhgerent  makes  use  only  of  the  sovereignty  belonging  t3  him 
within  his  own  and  within  the  occupied  enemy  territory,  it  is  neces- 
sary to  establish  for  the  requisition  of  neutral  property  a  special 
ius  aTigariae  to  be  availed  of  by  the  belligerent  in  case  of  necessity. 
It  suffices  to  say  that  in  the  exercise  of  his  territorial  sovereignty 
the  belhgerent  is  not  prevented  by  international  law  from  requisi- 
tioning neutral  property  under  the  same  rules  as  that  of  the  nationals 
of  the  enemy  State  in  occupied  enemy  territory. 

Neutral  railway  material  alone  is  subject  to  special  treatment. 
The  Hague  Conference  has  declared  that  it  may  be  requisitioned 
only  in  cases  of  imperative  necessity,  and  that  the  belligerent  who 
has  effected  such  requisitions  is  obligated  to  grant  an  indemnifica- 
tion no  matter  where  the  requisition  took  place. 

Moreover,  there  exists  in  international  law  a  tendency  which  has 
found  expression  in  the,  treaties  of  commerce,  friendship  and  naviga- 
tion, to  accord  better  treatment  to  ships,  cargoes,  goods  and  effects 
belonging  to  the  nationals  of  neutral  States  that  come  in  the  power 


ALBREOHT.  57 

of  a  belligerent  State,  provided  those  affected  by  such  seizures  are 
given  unconditional  claim  against  the  requisitioning  State  for  a  com- 
plete indemnification  which  shall  generally  be  agreed  upon  in  ad- 
vance. 

It  cannot  be  denied  that  the  priaciples  of  international  law  con- 
cerning the  requisition  of  neutral  goods  may  frequently  lead  to 
harshnesses,  especially  because  in  the  case  of  requisitions  in  the 
occupied  enemy  territory  there  exists  no  assured  claim  to  indemni- 
fication. For  this  reason,  a  disposition  has  manifested  itself  in  the 
more  recent  international  doctrine,  to  demand  a  more  favorable 
treatment  for  at  least  certain  categories  of  neutral  property. 

The  radical  opinion  of  JNeumann,'  that  a  belligerent  may  under 
no  circumstances  seize  neutral  property  and  that  the  foreigner  need 
only  submit,  at  most,  to  expropriation  with  regard  to  immovable 
property,  has  gained  no  adherents. 

Even  the  theories  of  v.  Martens,^  and  of  Kliiber,^  according  to 
which  neutrals  should  be  subject  only  to  such  taxes  as  are  levied  on 
the  real  estate  by  the  occupied  enemy,  and  that  their  immovable 
property  should  be  exempt,  are  but  seldom  referred  to  in  our  day, 
owing  to  the  changed  circumstances.* 

On  the  other  hand,  another  theory,  one  especially  advocated  by 
English  authors  has  been  gaining  ground.  According  to  this  theory, 
goods  of  neutral  owners  which  may  be  looked  upon  as  permanently 
integrated  in  the  one  or  in  the  other  belligerent  State  and  its  territory 
or  of  its  national  economy,  shall  be  subject  to  the  same  requisitions 
as  the  goods  of  the  inlanders.  §uch  other  neutral  property  which 
by  mere  chance  is  found  temporarily  within  the  territory  of  one  of 
the  belligerents,  shall  be  seized  only  under  very  special  circum- 
stances, in  case  of  a  pressing  critical  situation,  and  in  such  case  the 
owners  shall  be  entitled  to  an  indemnification  from  the  respective 
State.  Neutral  ships  and  their  cargoes,  as  well  as  goods  that  have 
by  way  of  transit^  come  within  the  territory  of  a  belligerent  party 
are  especially  regarded  as  such  property.'  The  right  of  the  bel- 
ligerent, in  cases  of  urgent  necessity,  to  seize  such  neutral  property 
with  the  obligation  to  make  compensation,  is  also  called  "modern 
right  of  angary. " 

It  cannot  be  asserted,  however,  that  this  theory  agrees  with  the 
accepted  international  law.  It  cannot  be  shown  either  in  the  prac- 
tice of  the  States  or  in  their  treaties  that  in  their  acts  they  conform 
to  this  theory.  It  cannot  be  said  with  certainty  whether  it  will  be 
accepted  by  the  practice  of  the  States,  although  it  seems  plausible 
arid  fair.  Practice  frequently  follows  lines  other  than  those  indi- 
cated by  the  theory  of  international  law.  When  a  definite  claim  to 
indemnification  of  the  owner  affected  by  the  requisition  shall  have 
been  recognized,  the  main  reason  for  the  establishment  of  such 
theories  as  would  subject  neutral  property  to  requisition^  under 
special  conditions,  will  then  have  disappeared. 

1  GruTidTiss,  1885,  p.  141 1. 

2  Pricia,  1821,  sec.  313. 

'  Droit  aea  gens,  Ott  ed.,  1874,  sec.  286. 

<  See  Kleen,  Lois  et  usages  de  la  neutraliti,  II,  p.  60  II.;  v.  Konig  Hdh.  d.  Konsularwesens  6,  p.  130. 
5  Hall,  International  Law  3,  p.  654  ff.;  Oppenheim,  International  Law,  II,  sec.  365  If.;  Westlake,  Inter- 
national Law,  II,  p.  117  ff.;  Feraud-Oiraud,  p.  42  f.;  Taylor,  A  Treatise  on  International  Law,  sec.  641. 
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[In  Encyclopaedia  Britannica,  eleventh  edition,  Cambridge,  1910-11.] 

Ajstgaey  (Lat.  jus  angariae;  Fr.  droit  d'angarie;  Ger.  Angarie;  from 
the  Gr.  d,77apeta,  the  office  of  an  ayyapos,  courier  or  messenger),  the 
name  given  to  the  right  of  a  belligerent  to  seize  and  apply  for  the 
purposes  of  war  (or  to  prevent  the  enemy  from  doing  so)  any  kind  of 
property  on  belligerent  territory,  including  that  wmch  may  belong 
to  subjects  or  citizens  of  a  neutral  state.  Art.  53  of  the  Kegulations 
respecting  the  Law  and  Customs  of  War  on  Land,  annexed  to  the 
Hague  Convention  of  1899  on  the  same  subject,  provides  that  railway 
plant,  land  telegraphs,  telephones,  steamers  and  other  ships  (other 
than  such  as  are  governed  by  maritime  law),  though  belonging  to 
copapanies  or  private  persons,  md>y  he  used  for  military  operations, 
but  "must  be  restored  at  the  conclusion  of  peace  ana  indenmities 
paid  for  them."  And  Art.  54  adds  that  "the  plant  of  railways 
coming  from  neutral  states,  whether  the  property  of  those  states  or 
of  companies  or  private  persons,  shall  be  sent  back  to  them  as  soon 
as  possible."  These  articles  seem  to  sanction  the  right  of  angary 
agamst  neutral  property,  while  limiting  it  as  against  both  belligerent 
and  neutral  property.  It  may  be  considered,  however,  that  the  right 
to  use  implies  as  wide  a  range  of  contingencies  as  the  "necessity  of 
war"  can  be  made  to  cover. 
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["La  Requisition  des  navirea  allemands  en  Portugal,"  in  Revue  G6n6rale  de  Droit 
International  Public,  vol.  23,  Paris,  1916,  pp.  268-279.] 

On  March  9,  1916,  the  German  Government  declared  war  against 
Portugal.  In  the  document  which  it  had  handed  in  to  that  effect 
by  its  minister  at  Lisbon,  Dr.  Rosen,  it  sets  forth  several  unobserv- 
ances  of  neutrahty,  of  international  law  or  of  treaties  to  which 
Portugal  had  made  itself  liable.  Of  these  grievances,  some  are  old, 
but  up  to  that  time  it  had  been  possible  to  maintain  peace  and 
diplomatic  relations  between  the  two  States.  A  single  one  of  these 
grievances  is  new:  it  is  that  which  Germany  adduces  from  the 
requisition  by  Portugal  of  German  merchant  vessels  which  had  sought 
shelter  in  her  ports  since  the  beginning  of  the  European  war.  Upon 
what  is  Germany's  complaint  based,  and  is  it  founded?  It  is  this 
juridical  problem  which  I  would  examine:  it  is  important  both  from 
the  point  of  view  of  the  opinion  one  may  form  regarding  the  judgment 
of  this  confhct  and  from  that  of  the  development,  based  upon 
customary  international  law  in  the  matter  of  ship  requisitions. 

The  facts  are  simple.  At  the  beginning  of  the  European  war,  the 
German  merchant  vessels  remained  within  the  neutral  ports  where 
they  were  moored  at  the  time,  or  hastened  to  take  refuge  therein,  in 
order  to  escape  their  probable  capture  on  the  part  of  the  allied  cruisers. 
In  the  first  place,  the  German  companies  endeavored  to  have  their 
vessels  transferred  to  a  neutral  flag:  the  attempt  was  made  in  the 
United  States;  but  it  failed  because  of  the  jurisprudence  consecrated 
by  the  decision  of  the  French  Prize  Council  rendered  on  August  5, 
1915,  in  the  affair  of  the  Dacia,^  which  requires  as  a  condition  of 
vahdity  for  the  transfer  of  the  flag  that,  m  th«  reasons  for  such 
transfer,  the  intention  to  remove  the  vessels  from  the  effects  of  the 
right  of  capture  be  not  included.  Thenceforward,  the  mastery  over 
the  seas  on  the  part  of  the  allies  not  having  failed,  thei .  German 
merchant  ships  remained  unused  in  the  neutral  ports:  more  than 
eighty  being  kept  in  Portuguese  waters.  But,  at  the  same  time,  an 
increase  in  freigntage  was  felt,  especially  resulting  from  this  unavail- 
ability of  German  tonnage,  and  from  this  Portugalsuffered.  To  parry 
this  increase,  the  Portuguese  Government  sought  a  remedy  in  the 
requisition  of  the  German  vessels. 

On  February  23,  1916,  acting  in  virtue  of  a  decree  of  that  same 
date  and  of  a  law  of  February  7,  the  Minister  of  Marine  requisitioned 
all  German  vessels  found  within  the  continental  Portuguese  waters; 
the  Portuguese  authorities  took  possession  of  them;  Portuguese 
sailors  replaced  German  sailors  on  board  ^  and  the  Portuguese 
flag  was  hoisted  over  these  vessels.  The  measure  was  subsequently 
extended  to  German  vessels  found  within  the  colonial  waters. 
The  entire  operation  was  effected  by  unilateral  acts  of  the  Portuguese 

1  See  in  this  Bevue,  Vol.  XXII  (1915),  Prize  Jurisprudence,  p.  83. 

2  Thus  the  requisition  applies  to  the  vessel,  a  material  instrument,  and  not  to  the  vessel  as  an  organized 
entity  with  its  crew,  as  liad  been  the  piactioe  in  the  seventeenth  and  eighteenth  centuries;  subsequently, 
these  vessels  were  given  in  the  names  as  recorded  in  the  O  Seculo  of  March  15. 
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authorities,  without  any  previous  understanding  with  the  interested 
German  companies,  nor  with  the  German  diplomatic  or  consular 
agents.  Article  3  of  the  decree  of  February  23,  foresees,  indeed,  the 
presence  of  the  consul  at  the  drafting  of  an  inventory  by  the  maritime 
authority,  but  adds  that  in  the  absence  of  the  consul  the  q.ct  wUl  be 
proceeded  with  in  the  presence  of  two  witnesses;  this  same  decree 
prescribes  the  determination  of  indemnities  by  a  Portuguese  Com- 
mission whose  composition  it  defines. 

The  Portuguese  Government  had  acted  by  way  of  unilateral  acts, 
without  agreement  with  the  German  Companies  nor  with  the  collabo- 
ration of  the  German  authorities.  It  had  merfely  directed  its  minister 
at  Berlin  to  notify  the  imperial  chancellery  of  the  measures  taken  and 
of  the  provisions 'adopted  for  the  settlement  of  the  indemnities.^  The 
reply  was  in  the  form  of  a  very  brief  note  from  Dr.  Eosen,  imperial 
minister  at  Lisbon,  protesting  against  the  measures  taken,  and 
demanding  their  immediate  revocation.^  The  Portuguese  Government 
ignored  this  request,  by  justifying  its  conduct  in  stating  that  it  had 
exercised  towards  the  mmsed  German  vessels  within  its  waters  the 
rights  of  "eminent  domain"  which  it  had  over  aU  properties  within 
its  jurisidiction;  that,  in  so  doing,  it  had  provided  for  the  urgent  needs 
of  its  maritime  commerce,  by  following  m  this  respect  the  example  of 
Italy  which,  without  leading  to  any  objections  on  the  part  of  the 
Imperial  Government,  had  requisitioned  the  German  vessels  that  had 
taken  shelter  within  her  ports.  It  added  that  the  measures  taken 
were  also  lawful  and  that  the  German  owners  would  be  indemnified.^ 

The  German  Government  was  not  satisfied  with  this  ariswer.  On 
March  9  it  declared  war  against  Portugal  through  a  note  in  which  it 
referred  both  to  old  grievances  and  to  those  adduced  from  the 
requisitions  of  the  vessels.* 

1  Dispatch  to  the  Portuguese  minister  at  Berlin  of  Fehruary  23,  read  before  Congress,  on  March  10,  by  the 
Minister  of  Foreign  Affairs. 

2  Lisbon,  February  27,  1916.— Mr.  Minister.  I  am  charged  by  my  Government  to  protest  against  the 
strange  violation  of  right  which  the  Portuguese  Goverimient  has  committed  against  the  German  Empire 
by  taking  possession,  by  an  act  of  force,  -without  any  previous  negotiation,  of  the  German  vessels  found 
within  Portuguese  ports.  At  the  same  time,  in  the  name  of  my  Government,  I  have  the  honor  to  solicit 
of  your  Excellency  the  immediate  revocation  of  this  measure.    I  request  your  Excellency,  etc. — Rosen. 

3  These  considerations  are  enunciated  in  the  instructions  given  by  the  Portuguese  Government  to  its 
minister  at  Berlin  and  which  were  read  before  Congress  on  March  10. 

1  This  note  was  handed  both  to  the  Portuguese  minister  at  Berlin  and  to  the  Portuguese  Government 
through  the  German  minister  at  Lisbon.  It  was  also  read  before  the  Portuguese  Congress  and  published 
in  the  German  newspapers.  The  following  is  a  translation  of  the  part  concerning  the  requisition  of  the 
vessels:—"  On  February  23  the  German  vessels  were  seized  in  virtue  of  a  decree  of  the  same  date  and  with- 
out previous  negotiation.  These  vessels  were  militarily  occupied  and  the  crews  landed.  The  Imperial 
Government  had  protested  against  this  flagrant  violation  of  right  and  demands  the  release  of  the  vessels. — 
The  Portiiguese  Government  has  refused  the  demand  and  sought  to  base  its  act  of  force  upon  juridical 
considerations.  From  the  latter  it  concludes  that  war  vessels,  rendered  unavailable  by  the  war  within 
the  Portuguese  ports,  were  not,  in  view  of  this  non-use,  subject  to  Article  2  of  the  German-Portuguese 
treaty  of  commerce  and  navigation,  but  as  amy  other  property  Within  the  country,  to  the  unUmited  terri- 
torial sovereignty,  and,  in  consequence,  to  complete  control  of  Portugal.  Moreover,  it  beUeves  that  it  has 
kept  within  the  limits  of  this  Article  since  the  requisition  of  the  vessels  met  the  urgent  economic  need  and 
since  an  Indemnification  to  be  subsequently  determined  had  been  provided  for  in  the  decree  of  seizure. 
These  considerations  appear  as  so  many  idle  subterfuges.  Article  2  refers  to  any  requisition  of  German 
property  found  within  Portuguese  territory,  so  it  may  not  be  asked  if  the  invoked  immobilization  of  German 
vessels  within  Portuguese  ports  has  modined  their  juridical  status.  The  Portuguese  Government  has  vio- 
lated the  said  article  from  two  points  of  view.  In  the  first  place,  it  has  not,  in  the  requisition,  kept  within 
the  conventional  limits,  since  Article  2  presupposes  that  the  matter  involved  is  one  of  satisfying  a  State 
need,  whilst,  on  the  other  hand,  the  seizure  has  borne  openly  upon  many  more  German  vessels  than  were 
needed  to  satisfy  the  Portuguese  shortage  of  vessels.  In  the  second  place,  the  article  makes  the  seizure 
of  the  vessels  dependent  upon  an  agreement  previously  reached  with  the  interested  parties  with  regard 
to  the  indemnification  to  be  granted,  whilst  the  Portuguese  G  ovemment  has  not  once  attempted  to  come  to 
an  understanding  with  the  German  companies,  directly  or  through  the  medium  of  the  German  Govern- 
ment. The  entire  procedure  of  the  Portuguese  Government  thus  presents  ilsclf  as  a  grave  violation  of  right 
and  of  the  treaty.— By  this  manner  of  acting,  the  Portuguese  Government  has  shown  that  It  regards  itself 
ii'.  the  vassal  of  England,  subordinating  all  other  considerations  to  English  interests  and  desires.  It  has, 
finally,  had  the  seizure  of  the  vessels  effected  in  such  form  as  clearly  indicates  an  Intentional  challenge  of 
Germany.  The  German  flag  on  the  German  vessels  was  carried  away,  and  the  Portuguese  flag  with  the 
national  colors  was  hoisted.  The  admiral's  ship  saluted  with  a  salvo.— The  Imperial  government  finds 
itself  forced  to  deduce  the  necessary  conclusions  from  the  attitude  of  the  Portuguese  Government  It 
regards  itself,  henceforth,  as  in  a  state  of  war  with  the  Portuguese  Government." 
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The  Austro-German  press,  on  its  part,  had  vigorously  protested, 
referring  to  the  "theft of  vessels",  qualifying  the  requisition  as  a  hos- 
tile act,  a  breach  of  neutrality,  a  disregard  of  treaties,  declaring 
that  it  was  an  act  of  complacency  towards  England,  and  betimes, 
but  rarely,  discussing  the  juridical  basis  of  the  affair  in  a  calmer  tone. 

Considered  from  this  point  of  view,  which  is  the  one  I  desire  to 
investigate,  the  requisition  of  the  German  vessels  by  Portugal  con- 
stitutes the  exercise  of  the  right  of  angary. 

But  does  this  right  of  ancient  origin  still  exist  in  contemporaneous 
international  law?  By  reading  some  authors,'  one  might  entertain 
some  doubts  in  this  regard:  but  these  doubts  could  not  withstand 
an  attentive  analysis,  and,  on  the  other  hand,  the  question  is  without 
interest  in  the  present  case,  because  there  exists  a  provision  of  con- 
ventional right.  In  the  relations  between  Germany  and  Portugal, 
the  right  of  angary  has  been  recognized  and  regulated  by  Article 
2  of  the  treaty, of  commerce  and  navigation  of  November  30,  1908.^ 
According  to  this  text,  vessels  may  be  requisitioned  on  the  same 
grounds  as  all  other  goods  or  properties — under  reservation  of  mili- 
tary requisitions  resting  on  immovable  property  (sec.  2);  but  it  is 
necessary:  1.  that  the  requisition  be  for  some  pubhc  use;  2.  that 
a  previous  indemnification  be  granted;  3.  that  this  indemnification 
be  agreed  upon  between  the  parties  interested.  Thus,  the  com- 
petence of  each  contracting  State  to  requisition  the  merchant  vessels 
of  the  other  found  within  its  ports,  is  recognized;  the  exercise  of  this 
competence  is  subject  to  certain  rules.  The  juridical  problem,  there- 
fore, consists  in  finding  out  if  these  rules  were  observed  by  Portugal 
or,  in  the  contrary  case,  if  the  non-observance  of  some  one  of  these 
rules  is  justifiable. 

In  the  present  case,  the  requisition  was  made  for  public  use,  even 
as  the  treaty  required  it  to  be.  As  indicated  in  the  preamble  of 
the  decree  of  February  23,  the  matter  involved  was  to  secure  means 
of  transportation  to  meet  the  increase  in  freightage  under  which 
Portugal  was  suffering;  this  same  justification  was  invoked  by  the 
Portuguese  Government  in  the  explanations  which  it  had  transmitted 
to  Berlin.' 

Without  disputing  the  principle  involved,  the  German  Govern- 
ment objected  that  the  requisition  had  been  excessive  in  its 
scope,  in  view  of  the  fact  that  it  applied  to  all  German  vessels, 
when  in  its  opinion  it  would  have  sufficed  to  employ  a  few  to  meet 
the  economic  needs  of  Portugal.     And  this  controversy,  no  longer 

1  Kleen,  Lois  ct  usages  de  la  neutralili,  Paris,  1900,  Vol.  II,  sec.  165,  p.  68  fl. 

!"  The  subjects  of  each  of  the  contracting  parties  shall  be  exempt,  within  the  territory  of  the  other 
party  from  all  personal  £er\ices  in  the  army,  in  the  naiy,  and  In  the  national  militia,  also  from 
all  war  burdens  compulsorv  loans,  military  requisitions  and  contributions  of  whate\er  nature.  Their 
propert.es  may  not  be  sequestrated,  nor  may  their  vessels,  carKoes,  goods  or  efifects  be  seized  for  any 
public  use  what e  er  unlers  there  be  granted  to  them  an  indemniflcation  to  be  agreed  upon  between  the 
partie.-?  interested  upon  just  and  equitable  bases.— From  tha-^e  are  excepted,  ne-i  ertheless,  any  charge.^  con- 
nected with  the  ownership,  under  whatever  title,  of  an  immovable  property,  as  well  as  the  obligation  of 
militarv  quarters  and  other  special  requisitions  or  prestations  for  the  military  forces,  to  which  the 
nationals  and  the  subjects  of  the  most  fa'  ored  nation  are  subject  as  owner.s,  lessors  or  lessees  of  immov- 
ables " The  first  paraia-aph  of  this  article  is  reproduced  from  Article  2  of  the  treaty  of  March  2, 1872, 

between  the  two  countries,  whilst  paragraph  2  is  new.     '.,,.,,  -^j^.u- 

» In  a  dispatch  to  the  Portuguece  minister  at  Berlin  and  intended  to  be  commmucated  to  the  imperial 
chancellery  and  which  was  read  by  the  minister  of  Foreign  Aflairs  at  the  session  of  the  Congress  on  March 
10  It  is  stated:— Portugal  was  exposed  to  the  danger  of  seeing  her  maritime  commerce  paralyzed  as  a 
result  of  the  want  of  means  of  transportation,  and  an  urgent  necessity  to  secure  a  essels  legitimate  ed  the 
exceptional  measures  resorted  to.  A  like  insufficiency  of  maritime  transports  impelled  the  Italian  Gov- 
ernment to  report  to  similar  measures  by  requisitioning  the  vessels  which  had  taken  refuge  within  Italian 
ports  and  it  does  not  appear  that  the  Cferman  Government  raised  the  slightesc  objection  against  this  at* 
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one  of  principle,  but  of  means,  was  regarded  by  it  sufficient  to  declare 
war  against  Portugal.  To  appreciate  the  value  of  the  objection,  and 
without  attempting  to  compare  the  needs  of  transportation  of 
Portugal  with  the  tonnage  of  the  ■  German  vessels,  something  for 
which  1  totally  lack  substantial  data,'  we  must  also  take  into  accqunt 
a  circumstance  of  fact.  The  Portuguese  authorities  feared  that  in 
case  the  requisition  were  scaled  according  to  the  needs  and  not 
effected  all  at  once,  the  crews  thus  forewarned  might  render  the 
vessels  useless  by  deteriorating  them.  This  danger  was  real;  for 
even  with  the  rapid  procedure  adopted,  similar  deteriorations  were 
caused  in  rather  Rrge  numbers,  and  the  German  press  felt  overjoyed 
at  this.  It  was  legitimate  to  endeavor  to  thwart  such  acts:  ^other- 
wise, the  right  of  requisition,  consecrated  by  the  treaty  of  1908, 
would  have  become  of  no  effect. 

Thus,  this  objection  does  really  in  no  way  affect  the  justice 
of  the  measure  taken. ,  To  dispute  this  measure,  the  German  press, 
if  not  the  Imperial  Government,  has  pretended  that~  the  requisition 
had  been  effected  not  in  order  to  meet  the  economic  needs  of  Por- 
tugal, but  in  the  interest  of  England  in  order  to  furnish  to  the  latter 
the  tonnage  she  lacked;  and  it  has  been  affirmed,  iri  consequence, 
that  the  act  of  Portugal  was  contrary  to  neutrality.  Portugal 
would  thus  have  exercised  her  competence  of  requisition  not  for  the 
purpose  set  forth  (meet  her  national  needs),  but  for  an  entirely 
different  purpose.  In  fact,  the  misuse  of  power  thus  alleged  has  not 
been  proven;  '  Portugal  suffered  even  as  the  other  neutral  nations, 
even  as  Spain,  from  the  crisis  reached  in  freightage:" for  herself,  and 
not  for  others,  she  required  maritime  tonnage.  Moreover,  this 
grievance  appears  so  little  founded  in  fact,  that  the  German  declara- 
tion of  war  does  not  even  refer  to  it.* 

In  the  exercise  of  the  competence  belonging  to  her  with  regard  to 
the  requisition  of  the  German  vessels,  Portugal  was  bound  by  certain 
rules.  These  rules  were  enumerated  in  the  treaty  of  1908.  According 
to  this  treaty,  an  indemnification  was  to  be  granted,  and  this  indem- 
nification was  to  have  been  previously  agreed  upon  between  the  par- 
ties interested,  that'  is  to  say,  with  the  owners  of  the  vessels  or  with 
their  representatives.  But  the  requisition  was  effected  without  any 
previous  agreement  as  to  an  indemnification;  no  agreement  was 
reached  nor  even  attempted  with  the  parties  interested,  and  the 
decree  of  February  23  provided  for  the  fixation  of  the  indemnities  by  a 
Portuguese  Commission.  It  is  evident  that  upon  these  points  the 
provisions  of  the  treaty  were  not  observed,  and  this  is  set  forth  by  the 
German  Government  in  its  protest  of  February  27  and  in  its  declara- 
tion of  war. 

'  It  Is  at  least  certain  that  the  increafeln  tonnage  has  been  severely  felt  by  tne  neutral  nations,  especially 
so  by  Portural  and  Spain;  the  complaints  expressed  in  the  columns  of  the  newspapers  of  the  respectix  e 
eountnes,  both  before  and  after  tne  requif  ition  of  the  German  ^  essels,  are  a  testimony  thereto. 

'  In  the  se  enteenth  century,  the  theorists  anent  the  right  of  angary  admitted  that  acts  fraudulently 
perpetrated  to  the  prejudice  of  this  right  were  punishable.  See  the  summary  of  their  doctrine  In  Mbrecht, 
Reguisitionen  von  neutralem  Privateigentum  insbesondere  von  Schiffen.p.  31. 

'  /ngland  did  indeed  urgently  advise  Portugal  to  reqmsition  tie  f.erman  Tessels;  she  did  so  through  a 
note  to  her  minister  at  Lisbon  of  February  17,  1916;  but  this  does  not  mean  that  the  requisition  was  not 
made  lor  the  needs  of  Portugal.  It  is  natural  that  the  latter  should  ha">  e  come  to  an  understanding  upon 
this  matter  with  Oreat  Britain,  both  because  of  her  relations  with  the  latter  and  by  a  irtue  of  the  mastery 
of  the  seas  exercised  by  the  latter,  this  mastery  being  the  reason  for  the  presence  of  the  German  \essels  in 
Portuguese  ports.  Finally,  when  Portugal  complained  that  British  vessels  made  her  pay  dearly  for  the 
transportation  effected  for  her  benefit.  It  was  natural  that  the  British  Government  shomd  have  replied 
advising  her  to  use  her  right  of  requisition  ■with  regard  to  the  unused  G  erman  vessels  within  her  ports. 

'  Thus,  I  am  spared  the  labor  of  finding  out  if  the  deUcate  theory  of  the  misuse  of  power  of  which  the 
French  admlni^tratll  e  jurisprudence  has  made  such  wide  use,  may  be  introduced  into  international  rela- 
tions and  especially  into  matters  of  the  kind  as  we  are  examining  in  the  text. 
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In  appearance,  these  German  criticisms  are  of  a  strong  nature. 
They  vanish,  however,  if  we  bear  in  mind  that  the  requisition  was 
made  in  circumstances  such  as  made  inapphcable  the  provisions  of 
the  treaty  of  1908  with  which  we  are  now  dealing.' 

On  the  one  hand,  it  is  to  be  observed  that  in  its  instructions  to  its 
minister  at  Berhn  for  the  purpose  of  furnishing  explanations,  the 
Portuguese  Government  refers  but  little  to  the  treaty  of  1908.  It  sets 
forth  the  fact  that  for  more  than  eighteen  months  the  German  vessels 
had  been  stationed,  unused, in  her  waters;  that  therein  they  enjoyed 
the  protection  of  the  Government  of  the  Republic;  that,  in  conse- 
quence, they  are  subject  to  the  "  eminent  domam  "  of  the  latter  which, 
therefore,  may  apply  to  them  its  right  of  requisition  in  the  same  way 
as  to  all  other  properties.^  The  juridical  viewpoint  of  the  Portuguese 
Government  is  as  follows:  the  treaty  of  1908  regulates  the  requisition 
of  vessels  in  case  they  are  in  transitu,  a  fact,  moreover,  which  is  their 
normal  situation;  and  in  view  of  this  situation  and  to  insure  their 
free  course,  special  guarantees  are  stipulated  consisting  in  the  necessity 
of  a  pre9'ious  indemnity  and  determined  between  the  parties  con- 
cerned. Immobilized  for  more  than  eighteen  months  they  are  no 
longer  in  transitu:  they  are  only  foreign  property  within  the  territorial 
zone  of  the  Portuguese  State.  The  requisition  applicable  thereto  is 
subject,  not  to  the  treaty  of  1908,  but  to  customary  international  law  in 
accordance  with  which  the  indemnity  need  not  necessarily  be  dfeter- 
mined  by  means  of  an  agreement  with  the  parties  interested;  it  may 
be  determined  by  a  unilateral  act  of  the  OBgans  of  a  State  acting  under 
the  responsibihty  of  the  latter.^ 

On  the  other  hand,  supposing  that  this  way  of  disregarding  the 
treaty  of  1908  might  seem  too  radical,  it  must  at  least  be  acknowl- 
edged that  the  provision  of  this  treaty  with  regard  to  the  fixation  of 
the  indemnity  by  way  of  an  agreement,  encountered  juridical  objec- 
tions which  rendered  it  inapplicable.  Could  an  agreement  between 
Portugal  and  the  owners  of  vessels  anent  placing  of  the  latter  at  the 
disposal  of  Portugal  and  the  payment  of  an  indemnity,  have  been 
objected  to  by  the  beUigerent  State  ?  It  is  very  doubtful;  for  it  would 
have  constituted  one  of  those  indirect  proceedings  for  saving  a  vessel 
from  capture,  and  belligerents  do  not  submit  to  such  proceedings. 
Let  us  suppose  the  most  complete  and,  hence,  the  least  suspicious  act : 
if  one  of  these  vessels  had  been  sold  to  a  Portuguese  citizen,  this  trans- 
fer of  the  flag  could  not  have  been  objected  to  by  the  belligerents,  even 
as  the  French  Prize  Council  decided  on  August  5,  1915,  in  the  affair  of 
the  Daeia;  *  the  same  act  of  purchase  effected  not  by  a  Portuguese 
citizen  but  by  the  Government,  would  on  the  part  of  the  latter  have 

1  Apart  from  that  wliicli  is  stated  in  the  text,  Portugal  might  still  have  pleaded  the  fear  that  if  she  fore- 
warned the  owners  of  vessels  or  their  representatives  by  the  initiation  of  parleys,  this  fact  might  hav  e  been 
availed  of  to  deteriorate  the  vessels. 

'  On  Mar.  14,  1916,  Sir  Edward  Grey,  in  like  manner,  explained  the  conduct  of  Portugal  before  the 
House  of  Commons. 

'  A  certain  portion  of  the  German  press  has  attempted  to  utilize,  quite  in  a  different  way,  the  idea  that  the 
vessels  had  taken  refuge  in  the  Portuguese  ports  and  that  they  were  not  in  tramitu.  It  declared  that  these 
vessels  had  come  thither  to  secure  a  shelter  against  capture  by  the  enemy,  and  that  the  requisition  which 
had  been  visited  upon  them  constituted  a  violation  of  the  right  of  asylum.  But  this  is  making  a  strange 
abuse  of  the  idea  of  asylum  by  inferring  the  right  for  the  vessel  to  escape  the  competence  of  the  local  sover- 
eign: even  as  pohtical  asylum  merely  means  that  the  pohtical  crimmal  shall  not  be  extradited,  asylum 
within  neutral  waters  merely  means  that  the  vessel  may  not  be  seized  there  by  its  enemy;  but  the  rights  of 
the  local  sovereign  are  not  lost  thereby.  Any  vessel  which  is  forced  to  touch  in  a  foreign  port  is  none  the  less 
subject  to  the  sovereignty  of  the  State  which  has  jurisdiction  over  such  port .  Nor  has  the  G  erman  Gov  ern- 
ment,  moreover,  appropriated  the  pretension  above. 

'  See  in  this  Kerne,  Vol.  XXII  (1915),  Frii-e  Jurisprudence,  p.  S3. 
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constituted  a  violation  of  neutrality.  To  have  concluded  an  agree- 
ment with  the  German  companies  or  to  have  paid  them  mdemnities, 
would  have  been  acts  permitting  them  to  convert  into  money  their 
fleet  within  the  neutral  ports,  and  this  through  the  naval  action  of  the 
aUies;  it  would  have  been  actftig  straight  against  this  naval  action, 
that  is  to  say,  it  would  have  been  a  violation  of  neutrahty.  i  he  rules 
anent  neutrahty  had  thus  contradicted  the  rules  of  the  treaty  ot  1908; 
they  had  to  have  greater  effect  than  the  treaty  concluded  between 
Germany  and  Portugal,  for  this  treaty  could  not  prejudice  the  juridi- 
cal situation  of  non-6ignatory  States.  ■  j       .  • 

To  all  this  there  must  be  added  that  apart  from  a^  considerations 
drawn  from  neutrahty,  the  German  vessels  which  for  more  than  eigh- 
teen months  had  remained  witlun  Portuguese  waters  to  avoid  attacjis 
of  the  alhes  could  not  be  regarded  as  exempt  property.  IS  or  must  we 
lose  sight  of  the  excesses  committed  by  the  Germans  m  their  conduct  of 
the  war,  especially  on  the  seas.  They  have  sunk  enemy  merchant  ships 
without  heeding  the  rules  of, the  law  prescnbmg  that  this  should  be 
done  only  in  exceptional  cases,  and  provided  all  necessary  precautions 
are  taken  for  the  safeguarding  of  human  lives  and  the  preservation  of 
the  ship's  papers;  they  have  torpedoed  neutral  vessels  m  spite  of  the 
respect  due  them,  and  without  the  previous  formality  of  visit;  they 
have  thus  caused  the  death  of  members  of  crews,  while  in  1870  they 
denied  the  latter  might  be  made  prisoners  of  war;  they  have  caused  the 
death  of  innocent  non-combatants  or  even  neutral  passengers;  they 
have  sown  submarine  mines  without  heed  for  merchant  navigation. 
As  far  as  possible,  reparation  for  such  damage  must  be  secured  both  in 
the  interest  of  neutrals  and  of  enemy  subjects  of  Germany.  Whatever 
may  be  the  poUtical  issue  of  the  war,  such  reparation  must  be  assured; 
it  is  the  least  that  may  be  demanded  if  right  is  not  to  disappear  abso- 
lutely in  the  course  of  this  cataclysm.  Neutrals  and  belligerents, 
victims  or  unharmed  persons,  aU  are  ahke  interested  in  this  matter. 
Now,  as  a  means  to  cover  these  multiple  claims  for  indemnification, 
the  German  vessels  immobilized  in  neutral  ports  in  consequence  of  the 
war,  present  themselves  at  once  to  the  mind  as  a  source  from  which  to 
cover  these  indemnities.  There  is  correlation  between  the  naval 
damage  and  the  naval  reparation  that  might  be  secured  through  them; 
there  is  analogy  between  their  value  and  the  claim  for  reparation, 
and  this  analogy  evokes  the  idea  of  a  privilege  bearing  upon  them  in 
order  to  guarantee  this  claim.  In  preventing  them,  by  naval  meas- 
ures, from  leaving  Portuguese  waters,  the  aUies  have  exercised  a  sort 
of  seizure  of  them.  From  all  this  there  arises  the  idea  that  these  ves- 
sels are  no  longer  exempt  German  property:  the  German  navigation 
companies  may  no  longer  dispose  of  them  at  their  pleasure.  There- 
fore, an  agreement  between  them  and  Portugal  would,  juridically 
speaking,  have  been  inoperative,  as  prejudicially  affecting  the  rights  of 
third  parties,  the  rights  of  the  belligerents  resulting  from  the  rules  of 
neutrality,  and  the  rights  of  the. victims  of  German  excesses.' 

In  consequence,  it  became  juridically  impossible  to  apply  the  clauses 
of  the  treaty  of  1908  to  the  manner  of  fixation  of  the  indemnity. 
There  was  only  left  the  principle  that  Portugal,  both  according  to  the 

1  Moreover,  Article  6  of  the  decree  of  Feb.  23, 1916,  declares  that  the  indenmiacation  to  be  fixed  by  the 
competent  commission  shall  be  placed  with  the  general  treasury  ot  deposits,  in  order  to  be  handed  to  those 
entitled  thereto  after  the  restitution  of  the  vessels.  The  determination  ot  those  entitled  thereto  is  in  th« 
maimer  reserved. 
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treaty  and  the  common  law,  being  competent  to  requisition  the  ves- 
sels, was  likewise  competent  to  accomplish  of  herself  through  her  own 
organs,  without  any  cooperation  and  under  her  responsibility,  the 
acts  relative  to  the  fixation  of  the  indemnity. 

Thus,  no  violation  of  right  is  imputable  to  Portugal.' 
The  treaty  of  1908  in  the  provision  which  we  have  studied  was  in- 
applicable in  the  present  circumstances.  Portugal  has  followed  the 
only  course  which  was  juridically  open  to  her.  The  grievances  alleged 
against  her  by  Germany  are  not  founded,  and  if  there  has  been  some 
violation  of  the  treaty  of  1908,  it  is  to  be  charged  against  the  German 
Grovernment,  in  the  fact  of  havmg  declared  war  instead  of  attempting 
to  have  recourse  to  arbitration  as  prescribed  in  the  treaty  of  1908 
(Article  24)  regarding  disputes  relative  to  its  interpretation  and  its 
apphcation. 

This  war  declaration  whose  intentions  and  political  effects  we  need 
not  here  look  into,  has  from  the  juridical  pomt  of  view  the  peculiar 
consequence,  not  of  ameliorating,  but  of  making  worse  the  position 
of  the  ship  owners  whom  Germany  meant  to  protect.  According 
to  the  decree  of  February  23,  1916,  the  indemnity  for  the  requisition 
was  to  include  compensation  for  the  use  of  the  vessels  and  reparation 
for  depreciation  occasioned  to  them.^  Beginning  with  the  war 
declaration,  two  solutions  are  possible,  either  the  vessel  is  confiscated 
by  reason  of  its  enemy  character,  in  refusing  to  it  the  benefit  of  the 
indult  because  its  presence  in  the  Portuguese  waters  at  the  beginning 
of  hostilities  is  the  result  not  of  a  commercial  operation,  but  of  the 
refuge  which  it  sought  there  ;^  or  else,  which  would  be  a  solution  more 
favorable  to  the  ship,  indult  is  granted  to  it  in  the  terms  of  the  Hague 
Convention  VI  of  1907,  but  in  that  case  it  will  be  considered  as 
requisitioned  in  its  quality  of  enemy  vessel  and,  according  to  the 
most  exact  interpretation  of  the  Convention,  it  would  seem,  that  the 
indemnity  due  will  include  only  the  reparation  of  deterioration.* 
This  observation  when  compared  with  an  examination  of  the  griev- 
ances is  of  such  a  nature  as  to  suggest  the  idea  that  in  this  affair,  in 
spite  of  the  terms  of  the  final  note,  the  juridical  considerations  have 
but  slightly  affected  the  determinations  of  the  Imperial  Government. 

This  observation  does  not,  moreover,  rob  this  incident  of  the 
interest  which  it  presents  for  the  point  of  view  of  the  development  of 
right  in  the  matter  of  angarj'.  'ihis  interest  presents  itself  under  a 
two-fold  point  of  view. 

On  the  one  hand,  the  incident  furnishes  us  occasion  to  realize  that 
the  right  of  angary  exists  in  contemporaneous  international  law. 
The  doctrine,  sometimes  too  far  removed  from  the  facts  or  proceeding 
in  accordance  with  a  defective  method,  seemed  to  hesitate.  Certain 
writers  concerned  by  its  abuses  and  rebellious  to  the  idea  that  a  bel- 

1  It  seems  to  me  useless  to  insist  upon  this  fact  set  forth,  nevertheless,  as  an  international  challenge  in 
the  German  war  declaration,  onlv  that  at  the  time  of  the  seiiiire  of  the  vessels  the  German  flag  was  carried 
awav  and  the  Portuguese  flag  was  hoisted  and  greeted  with  a  salvo.  ,  ^,.  , 

'  Under  reservation,  of  course,  as  has  already  heen  said  hereinbefore,  of  the  rights  of  third  parties,  alhes 
or  neutrals,  to  this  indemnity.  „  .       ,,  „    .      j    r  ^i.    rr         •         .    «    ... 

3  This  was  the  judgment  in  England  in  the  affair  of  the  Pnnz  Adalbert  and  of  the  Kronvmzessm  Cecilte. 

t  DuDUis  Le  droit  de  H  guerre  maritime  d'apris  les  Conferences  de  Ta  Haye  etdeLoridres,  Pans  1911,  sec.  78, 
p  168-160  ThelastinterpretationglventotTietextisthatwMohhasbeeneflectivelyapphedbvthePortu- 
mese  Government  through  the  decree  published  in  the  Diario  do  Ooverno  of  April  21:  Article  30  of  this 
decree  maintains  the  applic&tiOTi  of  the  decree  of  February  23  to  requisitioned  yesseb,  but  with  certain 
modiflcations  and  by  excluding  the  compensation  for  the  use  of  the  vessel .  Article  29  decides  that  in  view 
of  a  oonfiacation  pronomiced  bv  the  Prize  Court  such  vessels  shall  be  seized  the  construction  of  which 
indicates  that  they  are  susceptible  of  being  transformed  into  war  vessels.  In  this  respect,  the  state  of 
war  has  af-'"in  proven  disadvantageous  to  the  owners  of  these  vessels. 
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ligerent  might  utilize  neutral  vessels,  felt  that  they  could  attain  their 
end  by  merely  denying  the  existence  of  the  right  of  angary:^  they 
wished  in  this  way  to  condemn  the  right  of  angary  as  it  had  been 
understood  in  the  time  of  Louis  XIV  as  a  royal  right  whose  exercise 
demanded  no  obligation  to  make  an  indemnification  and  which 
extended  from  the  vessel  to  its  crew.  Some  treaties  ^  of  ancient  date, 
moreover,  and  concluded  to  meet  a  radical  but  excessive  measure  to 
requisition  on  too  wide  a  scope,  had  very  likely  inspired  them. 
Other  authors,  guided  by  like  moral  considerations,  and  in  admitting, 
in  principle,  the  right  of  the  State  to  touch  the  property  of  another 
person,  of  a  foreign  subject,  had  begun  to  deny  this  "pretended" 
right  of  angary,  this  "putative"  right;  then,  with  the  more  or  less 
embarrassing  and  frequently  dangerous  explanations,  they  had, 
nevertheless,  conceded  it  for  cases  of  necessity,  either  to  meet  any 
necessity  whatever,  or  merely  a  maritime  necessity :  ^  a  contradictory 
exception,  it  seems,  which  tends  to  give  greater  advantage  to  the 
belligerent  than  to  the  neutral  State,  and  dangerous  because  of  its 
appeal  to  the  idea  of  necessity  in  order  to  invalidate  the  rule  of  right 
established  in  the  first  place.  Neither  the  one  nor  the  other  of  these 
conceptions  is  in  harmony  with  precedents:  on  the  one  hand,  in 
1870,  the  Germans  had  exercised  the  right  of  angary  in  the  Duclair 
affair;*  on  the  other  hand  and  above  all,  even  like  the  German- 
Portuguese  treaty,  numerous  treaties  of  commerce  in  the  nineteenth 
centm"y  have  admitted  the  right  of  angary  without  restricting  it  to  the 
case  of  necessity,  by  submitting  its  exercise  to  various  modalities  and, 
especially  to  the  payment  of  an  indemnity;  now,  it  is  quite  evident 
that  these  treaties  did  not  intend  to  make  navigation  conditions  less 
advantageous  by  creating  a  right  of  requisition  which  had  not,  there- 
tofore, existed.^ 

They  have  declared  the  existence  of  this  right  by  surroimding  its 
exercise  with  certain  guarantees.  The  incident  which  we  have  just 
studied  and  before  that,  similar  action  by  Italy,  are  new  precedents 
which  confirm  this  right.^  Upon  the  basis  of  these  precedents  and 
treaties  an  exact  synthetic  idea  of  positive  international  law  may  be 
conveyed  by  saying  that  the  State  within  whose  ports  foreign  vessels 
are  found,  has,  in  virtue  of  its  territorial  sovereignty,  a  right  to 
requisition  such  vessels.  It  derives  this  right  not  from  the  quality  of 
belligerent  which  it  might  have,  nor  from  the  state  of  necessity,  but 
from  its  territorial  sovereignty.  In  the  exercise  of  this  right  it  has 
to  meet  certain  obligations :  on  the  one  hand  it  must  conform  to  the 
conditions  of  the  exercise  of  this  competence  that  might  be  expressed 
in  a  trea,ty;  on  the  other  hand,  it  must  follow  the  customary  rules  of 
international  law,  either  general  as  those  consecrating  the  right  of 
foreigners  to  legality,  or  special  to  our  subject  to  the  extent  of  which 
such  rules  may  exist  (for  instance  with  regard,  to  the  obligation  of 

1  Kleen,  Lois  et  usages  de  la  nevtraUti.    Paris  1900,  vol.  H,  sec.  165,  p.  68  fl.-See  also  the  interesting  dis- 
cussion at  The  Hague  meetmg  of  Institute  of  international  Law  (1898)  and  Article  39  of  its  regulltim 

angfr^/i^llJJ'^Arc^^&teSir/ciriy^^^^ 

^•Heflter,  Le  droit  international  de  VMurope,  sec.  160;  Chrftien,  Principes'de  droit' international  public, 

'  Calvo,  lie  droit  international  ttiiorique  et  'pratique,  vol.  IV,  sec  2245  fl 

'  This  observation  was  made  in  connection  with  treaties  of  Gcrinanv,  bV  Albrecht  on  cit    n  a 

K  '  TSl*'^!?*^  ^"V  ^^  ^^^  'S^  German  law  of  June  13, 1873,  concerning  requisitiois  whicii,  akTe't  down 

by  Albrecht,  op.  at.,  p.  49,  applies  to  ship  owners,  even  it  they  are  not  German 
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furnishing  an  indemnity) :  investigation  of  the  contents  of  these  rules 
would  go  beyond  the  object  of  this  study. 

On  the  other  hand,  the  German-Portuguese  incident  furnishes  an 
instance  of  a  case  in  which  the  right  of  angary  was  exercised  by  a 
neutral  State.  Precedents  and  doctrine  had  up  to  that  time  referred 
to  it  as  a  right  exercised  by  a  belligerent  State,  which  might  have 
impelled  minds  to  explain  the  institution  by  pleading  the  excuse  of 
necessity,  by  a  sort  of  prerogative  belonging  to  the  belhgerent  State 
as  such.  And  this  had  in  no  small  degree  contributed  to  obscure 
this  matter,  for  objections  sought  in  the  idea  of  neutrality  were 
pleaded  against  this  exercise  of  the  requisition  of  neutral  vessels  for 
war  purposes.  With  the  Portuguese  precedent,  the  right  of  angary 
has  been  liberated  from  those  accessory  elements  which  obscured  it. 
It  must  quite  naturally  be  compared  with  the  analogous  competence 
recognized  by  Article  19  of  the  Hague  Convention  V  of  1907  ^  to  the 
neutral  State  to  requisition  railway  material  belonging  to  a  bel- 
ligerent. We  find  here  a  parallelism  between  the  prerogatives  of 
the  neutral  and  those  of  the  belligerent  which  does  not  permit  of  ex- 
plaining them  through  a  quality  that  might  belong  to  only  one  of  the 
two.  We  must  seek  for  a  common  explanation  and  this  is  one  more 
reason  for  seeing  in  the  right  of  angary  an  application  of  the  terri- 
torial competence  of  the  State. 

Apart  from  any  juridical  classification,  in  the  interest  of  good 
international  relations,  it  can  be  but  useful  to  take  away  from  a  pre- 
rogative the  character  of  prerogative  of  belligerency,  and  to  make 
of  it  a  prerogative  common  both  to  the  neutral  and  the  belhgerent 
State.  This  nas  been  the  result  of  the  Portuguese  incident;  therein 
we  find  the  principle  of  its  great  importance. 

1  Article  19  reads  as  follows:  Railway  material  coming  from  the  territory  of  a  neutral  ^ower  and  either 
beloQgiiig  to  this  Power  or  to  private  persons,  and  recognizable  as  such,  may  be  requisitioned  and  used 
by  a  belhgerent  only  In  case  and  to  the  extent  of  which  such  action  is  demanded  through  imperative 
necessity.  As  soon  as  possible  it  must  be  returned  to  the  country  of  its  origin.  In  like  manner,  and  in 
case  of  necessity,  the  neutral  power  may  detain  and  use  to  the  same  extent,  material  coining  from  the 
territory  of  the  belligerent  power.  In  each  case  an  indemnification  shall  be  paid  according  to  the 
amount  of  the  material  used  and  the  duration  of  such  use. 


DEN  BEER  POORTUGABL. 

[Het  Intemationaal  Maritiem  Recht,  Breda,  1888,  p.  413.] 

E.  The  Right  of  Seizure  (droit  d'angabib). 

1.  Principle. — The  right  of  seizure  (ius  angaria,  droit  d'angarie, 
Admiralty  right  of  prestation)  is  that  right  which,  according  to 
many,  a  beUigerent  State  has,  in  case  of  extreme  necessity. 

It  is  defended,  among  others,  by  Azuni,  Droit  maritime  del'  Europe, 
1,  ch.  3,  art.  5;  and  by  De  Ctissy,  Phases  et  causes  celebres,  1. 
for  self-preservation,  to  seize  for  its  own  use,  the  property,  that  is 
to  say,  the  ships  of  neutrals. 

Only  an  unusually  pressing  necessity  of  war  can  justify  the  exer- 
cise of  the  droit  d'angarie. 

It  is  always  expected  that  when  seizure  of  this  sort  is  resorted  to, 
it  shall  be  effected  with  those  courteous  formalities  that  are  due  to 
the  subjects  of  friendly  Powers. 

FuU  compensation  for  the  value  of  the  property  and  complete 
indemnification  for  the  persons  injuriously  affected  by  the  act,  are 
required. 

It  was  especially  Louis  XIV  who  exercised  this  right,  and  he 
regarded  it  as  a  prerogative  of  sovereignty,  so  that,  when  he  thought 
it  absolutely  necessary,  with  a  view  to  maritime  expeditions,  he  took 
possession  of  the  ships  that  had  entered  his  ports.  Heffter  (sec.  150) 
calls  it  a  "pretended  right."  HautefueOle^  disputes  this  right  and 
regards  "angarie"  as  an  abuse  of  authority  which  can  not  be  ac- 
counted for  either  by  the  primitive  or  by  the  secondary  right.  In  so 
far  as  complete  transfer  of  ownership  and  compensation  for  aU  injury 
to  the  neutral  owner  has  not  been  effected  by  the  belligerent,  I  share 
his  views  as  regards  abuse  of  authority.  A  neutral  State  may  not, 
besides,  render  service  to  one  of  the  parties,  if  such  service  is  at  all 
connected  with  the  war. 

As  regards,  however,  the  secondary  (conventional,  positive)  right, 
and  whilst  HautefeuUle  may  be  right  when  he  states:  "il  n'existe 

{)as  un  seid  traits,  depuis  q^ue  les  nations  ont  commence  k  formuler 
eurs  conventions,  qui  ait,  je  ne  dirai  pas  reconnu  mais  m6ms  fait 
une  simple  mention  du  pretendu  droit  d'angarie,"  it  can  not  be 
gainsaid,  that,  in  the  period  up  to  the  peace  of  Utrecht,  in  many 
tractates  the  contracting  parties  sought  mutually  and  thoroughly 
to  protect  themselves,  through  stipulations,  with  regard  to  the  exor- 
cise of  that  right — even  although  it  is  not  directly  mentioned — for 
instance,  in  article  11  of  the  treaty  concluded  in  1645  between  France 
and  Portugal;  in  Article  6^  of  the  treaty  of  the  Pyrenees,  and  in 
article  16  of  the  treaty  of  commerce,  navigation  and  marine,  con- 

1  Nations  neutres,  IV,  p.  434. 

'  The  article  reads:  "Ne  pourront,  d'un  cfitS  ni  de  I'autre,  les  marohands,  maltres  de  navires,  pilotes, 
matelots,  leurs  vaisseaux,  marchandises,  denrte,  et  autres  bieas  k  eux  appartenant,  6tre  arrM^s  et  saisis 
*  *  *,  pour  quelque  cause  que  CO  soit,  nl  mfime  sous  pr6texte  de  s'envouloir  servir  pour  la  conservation 
et  defense  du  pays." 
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eluded  ill  1713,  at  Utrecht,  between  France  and  the  States  General; 
yet,  in  my  judgment,  it  cannot  be  maintained  without  reason  that, 
being  a  primitive  right,  the  right  of  self-preservation  (droit  de  con- 
servation), along  with  all  things  essentially  serving  that  end,  must 
be  recognized  as  an  integral  part  of  that  right. 

Whenever  a  belligerent,  compelled  by  necessity,  seizes  upon  that 
which  he  finds  ready  to  hand,  takes  possession  of  it  and  disposes  of 
it  as  he  sees  fit  and  assumes  full  liability  for  all  damages,  then  the 
offense  against  neutrality  disappears,  because  it  is  no  longer  the 
neutral,  but  the  belligerent  who  performs  the  service.  In  opposition 
to  the  view  expressed  by  Hautefeuille,^  I  am  of  opinion  that  in  such 
case,  an  admiral  or  a  general  is  right  in  acting  in  that  way.  As 
regards  the  State,  there  may,  in  a  war,  arise  such  unexpected  and 
pressing  needs  of  self-preservation  that  the  State  can  not  look  about 
or  investigate  to  find  out  to  whom  may  belong  the  things  that  may 
save  it,  or  that  may  be  of  service  to  it  in  the  state  of  necessity  by 
which  it  is  confronted.  Provided  that  it  make  compensation  for  all 
losses  occasioned,  it  must  take  and  seize  all  that  which  may  serve  to 
save  it,  even  as  the  drowning  man  lays  hold  upon  all  things  within  his 
reach.  Hautefeuille  says  that  even  in  that  case  "le  principe  de  I'in- 
demnite  ne  pourrait  justifier  la  violation  du  droit  des  gens,"  and 
Gessner  ^  shares  this  view;  but  to  my  mind,  the  principle  of  the 
"  angarie,"  because  of  the  pressing  necessity  for  self-preservation, 
and,  provided  full  and  complete  compensation  is  made,  is  absolutely 
a  principle  of  the  "droit  primitif."  In  my  judgment,  the  erroneous 
conception  of  Hautefeuille,  is  in  part  explained  by  the  fact  that  he 
regards  the  ship  as  a  "  demembrement  du  territoire  de  son  Souverain."' 
In  this  wider  sense,  this  is  not  the  case  as  regards  a  merchantman.  A 
belligerent  may  appropriate  within  his  own  and  within  enemy,  but 
not  within  neutral  territory.  But  if  the  fiction,  that  a  ship  is  terri- 
tory were  true,  and  if  it  ware  extended  to  merchantmen,  Hautefeuille 
would  be  right  in  claiming  that  the  act  is  a  violation  of  sovereignty; 
but  even  then  arises  the  question  as  to  whether  the  right  of  self- 
preservation  does  not  outweigh  all  other  considerations?  This 
assimilation  applies,  after  all,  onliy  with  regard  to  warships,  and  the 
"angarie"  does  not  extend  to  these. 

With  regard  to  this  question,  Phillimore  *  says : 

There  is  yet  another  measure,  partaking  also  of  a  belligerent  character,  though 
exercised,  strictly  speaking,  in  time  of  peace,  called  by  the  French  le  droit  d'angarie. 
It  is  an  act  of  the  State,  by  which  foreign  as  well  as  private  domestic  vessels  which 
happen  to  be  within  the  jurisdiction  of  the  State,  are  seized  upon,  and  compelled  to 
tr.insport  soldiers,  ammunition,  or  other  instruments  of  wkr;  in  other  w  orJs,  to  become 
parties  against  their  will  to  carrjring  on  direct  hostilities  against  a  Po'-rer  with  whom 
they  are  at  peace.  The  owners  of  these  vessels  receive  payment  of  freight  beforehand. 
Such  a  measure  is  not  without  the  saaction  of  practice  and  usage,  and  the  approbation 
of  maay  goo 3.  "Titers  upoa  International  Law;  but  if  the  reason  of  the  thing  and  the 
paramount  pdnciple  of  national  independeoce  be  duly  considerei,  it  can  only  be 
excused ,  and  perhapi  scarcely  then  justified ,  by  that  cle  ir  and  overnhelming  necessity 
which  ivould  compi  1  an  indi^-idual  to  seize  his  neighbor's  horse  or  weapon  to  defend 
his  own  life.  At  all  events,  justice  demand's  that  the  owners  of  such  i^oo  Is  and  '.-easels 
be  indemnified  for  all  damages  caused  by  the  interruption  of  their  lawful  gains,  and 
for  the  possible  destruction  of  the  things  themselves,  though  so  high  an  authority  as 
M.  Masse  says  that  usage  has  not  hitherto  gone  that  length. 

The  poution  of  a  belligerent  toward  the  sub'ects  of  neut-al  Powers  is  of  course,  not 
the  sam3  as  that  toward  the  citizens  of  the  Stat^  with  which  it  is  at  v/ar.     Therefore, 

1  Nations  neutres,  IV,  p.  445.  •  Mtioiis  neutres,  IV,  p.  436. 

»  Le  drmt  des  ruutra  mr  mer,  p.  325.  <  Phillimore,  III,  p.  41,  [III,  p.  49,  3(1  ed.,  1S85,] 
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the  goods  of  neutral  subjects,  no  matter  where  they  may  be  found,  be  it  within  one's 
own  or  within  enemy  territory,  must,  if  somehow  possible,  be  left  untouched.  But 
there  is  a  limit  to  this,  even  in  land  warfare.  If,  for  instance,  the  property  be  a  castle, 
situated  in  the  battle  line,  or  a  drove  of  cattle,  when  the  army  is  suffering  from  want, 
etc. ,  then  the  occupant  may  not  expose  the  important  war  aims  to  danger,  because  of 
his  desire  not  to  harm  the  neutral  property.  If  such  property  is  encountered  within 
enemy  territory,  it  can  not  whoUv  escape  the  consequence  thereof  and  ia  subject  to 
the  laws  of  the  conquerer  in  so  far  as  the  cause  of  the  war  makes  this  positively 
unavoidable. 

2.  Application  of  the  principle  in  the  war  of  1870. — On  December  21, 
1870,  five  English  coal  barges  wMcb  were  in  ballast  at  Duclair,  by  the 
Seine,  were  seized  by  the  Germans,  in  order  to  close  the  river  to  some 
French  gunboats.  The  commanders  of  the  vessels  received  a  written 
promise  for  compensation  of  full  value.  The  Daily  News,  the  organ 
of  the  English  press  which  discussed  the  affair  with  calm  deliberation 
did  not  regard  this  promise  as  satisfactory.  The  sailors,  unexpect- 
edly robbed  of  their  property  and  means  of  subsistence,  must  also, 
according  to  that  newspaper,  be  indemnified. 

It  is  said,  (so  ran  the  argument)  that  the  English  coal  barges  being  found  in  a  land 
occupied  by  enemy  troops,  had  no  right  to  expect  or  to  demand  other  treatment  than 
is  meted  out  to  the  people  within  the  territory.  This  is  a  mistake.  The  coal  barges 
with  the  permission  of  the  Germans,  certainly  not  to  their  prejudice,  had  thus  sailed 
up  the  river  to  Rouen.  Therefore,  they  might  have  expected  a  treatment  different 
from  that  of  the  French  ships. 

If  such  seizures  are  sometimes  unavoidable  and  in  war  prejudicial  to  neutrals,  then 
it  is  proper  that  they  should  be  made  good  with  adequate  compensation  for  all  preju- 
dices occasioned. 

It  seems  that  the  manner  of  seizing  the  vessels  had  been  regarded  as 
effected  in  a  coarse  manner  and  as  an  offense  against  the  English  fiag. 
On  December  29,  the  English  government  called  upon  Count  v.  Bis- 
marck to  give  an  explanation  of  the  matter.  On  January  4,  following, 
Bismarck  expressed  his  regret  about  the  incident,  promised  an  imme- 
diate investigation  and  adequate  indemnii^pS'tion. 

On  January  8,  Count  Bernstorff,  the  Prussian  ambassador  to  Lon- 
don, received  an  additional  telegram  about  the  affair  from  Count 
Bismarck.     It  read  as  follows : 

The  report  of  the  German  Commander,  in  reference  to  the  English  ships  which  were 
scuttled  in  the  Seine,  has  not  been  received;  but  the  main  facts  are  known.  Inform 
Lord  Granville  that  we  sincerely  regret  that  our  troops,  to  ward  off  an  immediate 
danger,  were  compelled  by  necessity  to  seize  British  vessels  and  that  we  shall  accept 
claims  for  damages.  We  shall  pay  for  the  value  of  the  vessels  without  waiting  to  find 
out  by  whom  the  compensation  shall  be  granted.  If  the  motives  for  the  act  are  not 
fully  justified,  then  the  guilty  shall  be  punished. 

On  January  25,  Count  Bismarck  wrote  from  Versailles  to  the  said 
ambassador  as  follows: 

In  continuation  of  my  preliminary  communication  of  the  4th,  and  of  my  telegram 
of  the  8th  of  this  month,  I  have  the  honor  of  sending  you  a  copy  of  the  report  of  the 
First  Army  Corps,  regarding  the  sinking  of  English  ships  in  the  Seine,  near  Duclair, 
the  drafting  of  which  report  has  been  delayed  as  a  result  of  the  many  moves  made 
by  the  Corps  referred  to. 

Your  Excellency  will  get  from  it  the  same  satisfaction  which  I  felt  in  learning  that 
the  measure  in  question,  however  unusual  the  case,  did  not  transgress  the  inter- 
national usages  of  war.  From  the  report  it  appears  that  a  pressing  danger  was  at  hand 
and  that,  to  ward  it  off,  all  other  means  were  wanting;  it  was,  therefore,  a  case  of 
necessity  which,  even  in  time  of  peace,  admits  of  the  use  or  destruction  of  the  property 
of  foreigners,  provided  compensation  is  made.  I  take  the  lilDerty  of  calling  attention 
to  the  fact  that  such  a  right,  in  time  of  war  has  become  the  subject  of  a  special  law, 
the  im  angariae  which,  by  so  high  an  authority  as  PhilUmore,  is  thus  defined;  that  a 
belligerent  Power  demands  and  makes  use  of  foreign  ships,  even  if  not  found  in  one's 
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own  waters  or  in  t'le  ports  and  roadsteads  of  one's  jurisdiction  and  even  uses  the 
arews  for  transporting  troops,  ammunition  or  other  war  material. 

I  hope  that  the  negDtiation  with  the  owners,  whereto  you  have  been  authorized 
already,  will  lead  to  a  settlement  about  the  compensation  for  damages;  if  not,  then 
it  shall  be  referred  to  arbitrators.  In  the  negotiations,  the  discrepancy  as  between 
the  declarations  of  the  First  Army  Corps  and  those  of  the  English  Consul  at  Dieppe, 
concerning  the  number  of  ships  sunk,  will  be  explained. 

I  request  Your  Excellency,  respectfully,  to  commurucate  this  dispatch,  together 
with  annex,  to  the  Secretary  of  State  of  Her  Britannic  Majesty,  and  to  be  good  enough, 
at  the  same  time,  to  present  my  apology  for  the  delay,  and  the  expression  of  my 
thanks  to  the  government  of  Her  Majesty,  for  the  just  appreciation  of  the  military 
necessity,  with  which  Lord  Granville  has  viewed  and  treated  this  matter. 

The  incident  of  the  ships  at  Duclair  is  discussed  by  Dahn '  in 
approximately  the  same  way. 

»  JahrbUcheT,  1872,  No.  14,  p.  139. 


BLUNTSCHLI. 

[Das  moderne  Volkerrecht  der  civilisirten  Staten,  third  edition,  Nordlingen,  1878 

p.  447,  eec.  795a.] 

Wifhi-n  the  war  zones,  neutral  ships  can  not  escape  the  measures 
resorted  to  and  arising  from  military  necessity:  but  the  belhgerent 
who  for  such  reasons  seizes  such  vessels,  is  obhgated  to  make  full 
compensation  for  the  private  property  so  seized. 

The  seizure  and  sinkmg  of  six  English,  and,  hence,  neutral  colUers, 
near  Duclair,  by  German  troops,  can  not  be  explained  on  the  basis 
of  a  right  of  a  belligerent  toward  neutrals,  nor  can  it  be  explaioed 
on  the  basis  of  the  jus  angariarum  (droit  d'angarie),  that  is  to  say, 
the  right  to  use  ships  and  wagons  on  the  spot,  for  the  necessary 
transportation  of  troops  and  war  material,  but  only  on  the  basis  of 
the  right  of  military  authority  within  the  war  zonfe,  to  do  all  that 
which  is  necessary  for  the  security  of  the  troops.  It  was,  indeed,  a 
forcible  violation  of  English  property;  but  if  it  was  necessary  to  do 
so  for  military  reasons,  it  was  justifiable  as  would  be  the  forcible 
use  of  accumulated  necessaries  of  life  belonging  to  neutrals,  of  course 
only  on  the  condition  of  fuU  compensation  of  the  private  individuals 
whose  goods,  for  reasons  of  public  welfare,  must  be  seized.  And  in 
fact,  the  matter  was  in  this  way  settled  to  the  satisfaction  of  the 
English  claims.  (Exchange  of  dispatches  between  Lord  GranvUle 
and  Count  Bemstorff  in  January  1871.  StaatsarcMv.,  von  Aegidiund 
Klauhold,  No.  4498-4509). 
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[Manuel  de  Droit  international  public,  seventh  edition,  Paris,  ].914,  sees.  328  and 

1490.] 

328.  In  case  of  civil  troubles  or  of  foreign  war,  the  State  may  be 
led,  in  the  interest  of  its  defense  or  in  order  to  better  assure  the 
secrecy  of  a  maritime  expedition,  to  detail -for  a  while  in  its  ports  aU 
merchant  ships,  whether  national  or  foreign.  This  is  embargo,  if  it 
prevents  them  from  leaving  without  imposing  upon  them  any  duty; 
angary,  in  case  it  places  these  merchant  vessels  m  requisition  for,  the 
public  service.^ 

Writers  teach  us  that  an  embargo,  or  decree  of  the  'prince,  a  measure 
of  public  interest  and  security  for  the  State,  ought  to  be  general, 
based  upon  substantial  reasons,  and  not  involving  the  moral  responsi- 
bihty  of  the  Government.  Geffcken  ^  remarks  that  with  the  rapidity 
of  telegraphic  communication,  embargo  is  no  longer  anything  out  a 
kind  of  reprisal,  and  that  on  this  principle  it  can  not  give  rise  to  an 
indemnity. 

Angary  is  a  special  measure  involving  the  financial  responsibility 
of  the  State  which  has  recourse  to  it.  It  should  be  used  with  great 
care,  for  angary  creates  disturbance  in  the  commercial  operations  of 
a  ship,  prolonging  its  voyage,  interfering  with  the  return  cargo,  modi- 
fying the  insurance,  and  in  case  of  war  it  destroys  the  neutrality  and 
exposes  the  ship  to  being  captured.  In  practice  the  State  is  con- 
sidered as  bound  to  settle  and  pay  in  advance  any  indemnity  due  for 
this  requisition.  The  question  of  liability  for  the  act  of  embargo  or 
angary  is  sometimes  settled  by  treaties  (treaties  between  France  and 
Cmli,  June  30,  1852,  art.  3;  France  and  Nicaragua,  Apr.  11,  1859, 
art.  5;  France  and  Peru,  Mar.  9,  1861,  art.  5;  Colombia  and  Peru, 
Feb.  18,  1870,  art.  3;  Peru  and  United  States,  Sept.  6,  1870,  art.  2; 
Germany  and  Spain,  Mar.  30,  1868,  art.  5;  Germany  and  Portugal, 
Mar.  2,  1872,  art.  2;  etc.).= 

1490.  (/)  The  ships  of  neutrals  can  not  be  captured  on  the  high 
seas  by  beUigerents  even  in  case  of  urgent  necessity.* 

Belligerents,  being  much  inclined  to  misuse  their  power,  have 
thought  to  employ  neutral  vessels  in  their  maritime  expeditions. 
This  is  the  right  of  aviary,  which  although  generally  suppressed  in 
time  of  peace  is  still  practiced  in  time  of  war.  In  a  number  of 
treaties  the  contracting  parties  have  renounced  th?  exercise  of  this 
■pretended  right. 

1  On  embargo  and  angary,  see  the  regulations  ot  the  Institute  of  International  Law,  adopted  at  The 
Hague  in  1898,  R.  D.  I.  P.,  Vol.  V,  pp.  847  to  867;  Anrmaire  de  V  Institut,  Vol.  XVII,  p.  273  et  seq. 

2  Ge£Ecken  on  Heflter  (sec.  Ill,  note^  2  and  3). 

3  Perels,  Manuel  de  droit  waritim-e,  18S4,  pp.  179  to  253.— Heffter,  sees.  Ill  and  160.— MassfS,  Droit  com- 
mercial, sec.  321.  Certain  of  the:e  treaties  have  stopped  placing  emLargo  on  foreign  ships  and  provide 
them  indemnities  in  case  of  infraction  of  this  rule.  (S.  D.i.F.,  Vol.  II,  p.  343,  note  1:  Chretien,  Prlncl-pea 
de  droit  internatiomil,  p.  391.) 

<  What  of  the  case  of  ships  belonging  to  tl)e  country  that  constitutes  a  part  of  tie  belligerent  State  but 
is  occupied  and  administered  by  a  neutral  power?  Ought  these  vessels  to  be  treated  as  belligerents  or 
as  neutrals?  The  question  was  raised  in  1912  during  the  war  between  Italy  and  Turtey  apropos  of  the 
vessel  TaxvircMsj  belonging  to  Cypras,  a  part  of  Ottoman  territory  but  occupied  and  admini  tered  by 
England  The  Italian  prize  cornmistion  on  May  22,  1912,  treated  this  vessel  as  neutral,  and  therefore 
not'liable  to  be  captured  by  Italian  war  ships.     (Coquet,  P..  D.  I.  P.,  Vol.  XX,  p.  610,  note  1.) 
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Incontestably  admitted  by  international  practice,  is  the  right  of 
angary  legitimate  ?  Is  it  not  a  violation  of  the  rules  of  neutrality 
committed  ^by  the  beUigerent  which  forces  the  neutral  to  assist  indi- 
rectly in  operations  of  war  ?  Nevertheless,  Heffter  admits  it  in  case 
of  extreme  necessity.  Gelfcken  says  that  in  the  absence  of  treaties 
the  exercise  of  this  right  can  not  be  opposed.' 

1  Geffcken  on  Heflter,  sec.  150;  Perels,  Manuel,  sec.  41. 


CALVO. 

[Dictiormaire  de  Droit  international  public  et  prive,  Berlin,  1885,  vol.  1,  p.  47.] 

Angarie.  On  appelle  ainsi,  en  droit  maritime,  les  prestations  et  les 
obligations  qu'un  souverain  impose  aux  navires  arr^tfe  dans  ses  ports 
on  sur  ses  plages,  comme  de  transporter  pour  lui,  en  temps  de  guerre, 
des  soldats,  des  armes,  des  munitions,  mais  moyennant  indemnity; 
en  rfeumg,  1' angarie  est  la  mise  en  requisition  d'un  navire  marchand 
pour  un  service  quelconque. 

Le  droit  d' angarie  fait  partie  des  prerogatives  de  la  souverainet6 ; 
aucun  navire  ne  pent  se  soustraire  a  I'obUgation  des  angaries;  mais 
rexercice  de  ce  droit,  en  raison  des  risques  et  des  charges  qu'il  impose 
au  navire  qui  le  subit,  engage  la  responsabilite,  materielle  et  finan- 
ciere  de  I'Etat  qu'une  n6cessit6  d'ordre  sup6rieur  entraine  h  j 
recourir.  La  regie  imiverseUement  consacree  en  cette  matiere  est 
que  le  gouvemement  de  cet  Etat  ne  soit  pas  seulement  responsable 
des  consequences  materielles  de  I'angaxie,  pour  le  navire  qui  en  est 
I'objet,  mais  encore  qu'il  soit  tenu,  avant  d'lmposer  la  requisition,  de 
d^battre  avec  les  ayant-droit  et  de  solder  rmdemnit^  due  pour  le 
service  reclame. 

Du  reste  le  droit  d' angarie  appartient  par  sa  nature  aux  droits  im- 

{)arfaits,  et  iin  grand  nombre  de  traites  en  ont  formeUement  interdit 
'exercice  ou  subordonne  I'emploi  au  paiement  prealable  d'une  juste 
compensation  judiciaire.  (Voir  les  traites  conclus  par  la  France  avec 
le  Cnili  en  1851,  avec  le  Guatemala  et  le  V^nSzuela  en  1854,  avec  la 
Nouvelle  Grenade  en  1856,  avec  le  San  Salvador  en  1858,  avec  le 
Nicaragua  en  1859,  avec  le  P6rou  en  1861.) 
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[Oases  and  Opinions  on  International  Law,  third  edition,  London,  1913,  Part  II,  pp. 

261,  268-269.] 

Property;  belonging  to  neutrals,  which  is  only  temporariljr  or  acci- 
dentally within  a  belligerent  State,  is  not  associated  with  it  to  the 
same  extent  as  that  of  resident  neutrals,  and  is  not,  in  general,  subject 
to  the  ordinary  incidents  o|  war.^  Nevertheless — ^under  a  recognized 
custom  of  war,  commonly  referred  to  as  the  jus  angariae  ^ — even  such 

Eroperty  may  be  used  or  destroyed  by  a  beUigerent,  provided  it  can 
e  shown  that  such  a  proceeding  was  required  by  the  necessities  of 
war,  and  subject  to  the  payment  of  a  proper  indemnity.  In  the  same 
war  the  Germans,  under  the  same  plea  of  justification,  seized  and  used 
a  large  quantity  of  rolling  stock  belonging  to  Swiss  and  Austrian  rail- 
ways.' The  seizure  of  railway  material  belonging  to  neutrals  is,  how- 
ever, now  regulated  by  Convention.*  The  right  in  question  also 
extends  to  the  detention  of  neutral  ships  found  within  the  belligerent 
jurisdiction  where  this  is  required  for  military  reasons.  So,  during 
the  American  civil  war,  the  Labuan,  a  British  merchant  vessel,  was 
detained  by  the  United  States  authorities,  in  order  to  prevent  the 
divulgence  of  important  information  with  respect  to  a  military  expe- 
dition then  about  to  be  dispatched;  an  indemnity  for  the  detention 
having  subsequently  been  paid.^ 

The    Property   op    Non-Kesident    Neutrals;     The    Right    of 

Angary  (p.  268). 

A  belligerent  has  also  a  right  to  use  or  destroy  neutral  property 
which  is  only  temporarily  or  accidentally  within  ms  territory  or  con- 
trol, subject  in  this  case,  however,  to  proof  of  mihtary  necessity,  and 
to  the  payment  of  a  proper  indemnity.  This  right  on  the  part  of  a 
belligerent  is  sometimes  described  as  a  right  of  angary .°  This  was 
originally  a  royal  prerogative,'  under  wmch  European  sovereigns 
claimed  a  right  of  impressing  vessels,  whether  domestic  or  foreign, 
found  within  their  waters,^  for  the  purposes  of  transport  in  time  of 
war.  That  such  a  claim  was  far  from  being  unusual  may  be  gathered 
from  the  fact  that  its  exercise  was  frequently  guarded  by  treaty, 
and  that  such  treaties  continue  down  to  the  18th  century.  It  is  still 
recognized  by  some  writers;  although  in  this  form  it  is  practically 
obsolete  and  scarcely  likely  to  be  revived. °  The  right  of  a  belligerent 
to  use  or  destroy  neutral  property  temporarily  within  his  power — 

1  Except  the  risks  arising  out  of  tlie  actual  conduct  of  hostilities. 

2  Infra,  p.  268. 

3  Hall,  742. 

<  Infra,  p.'  269. 

'  See  Moore,  Ivt.  Arb.  iv,  3791. 
s  Or  droit  d'angaric. 

T  Itself  derived  from  thejws  angariae  of  Roman  law,  under  which  provincial  Governors  exercised  aright 
of  impressing  means  of  transport. 
»  Or,  according  to  some,  even  on  the  high  seas,  although  this  was  probably  always  irregular 
»  See  Taylor,  702;  Hall,  741.  n. 
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although  sometimes  known  by  the  same  name — really  rests  not  on 
any  royal  or  official  prerogative  but  on  military  necessity ;  and  may 
take  effect  on  any  kmd  of  property  so  long  as  it  is  within  belligerent 
territory  and  under  the  oemgerent's  control.  Its  application  to 
neutral  vessels  and  the  usual  terms  of  indemnity  have  already  been 
described.^  Its  application  to  railway  material  is  now  regulated  by 
the  Hague  Convention,  No.  5  of  1907,  which  provides — (1)  that 
railway  material  belonging  to  neutral  States  or  individuals  shall  not 
be  seized  by  a  belligerent  except  in  the  case  of  and  to  the  extent  re- 
quired by  absolute  necessity,  and  shall  in  such  case  be  sent  back  as 
soon  as  possible;  (2)  that  a  neutral  Power  shall  have  a  corresponding 
right  to  retain  and  use  railway  material  coming  from  the  territory  of 
that  belhgerent;.  and  (3)  that  compensation  shall  be  paid  on  either  side 
in  proportion  to  the  material  taken  and  the  duration  of  its  use.^ 

1  See  p.  260,  supra;  and  on  the  subject  of  angary  in  general,  Hall,  741;  Westlake,  ii.  117;  OppeDheim,ii. 
447. 

2  See  Art.  19. 


DANA. 

[Wheaton's  Elements  of  International  Law,  eighth  edition,  Boston,  1866,  p.  373.] 

But  embargo  has  been  employed  for  a  still  different  purpose ;  that 
is,  to  gain  possession  of  neutral  vessels  found  in  port  on  the  breaking 
out  of  a  war,  to  be  used  for  transportation  of  munitions  or  troops,  or 
for  other  temporary  belhgerent  purposes.  It  is  difficult  to  distinguish 
this  from  the  seizure  of  innocent  neutral  vessels,  at  any  later  period  of 
the  war,  for  the  use  of  the  belligerent  government.  This  act  is  called 
Angaria,  or  le  droit  d'Angarie,  or  Prestation.  It  is  a  kind  of  forced 
loan  or  pre-emption,  attempted  to  be  justified  only  by  the  necessities 
of  war,  and  always  accompanied  with  compensation.  It  has  had  the 
sanction  of  usage  and  of  good  writers.  (Mass6,  Droit  Comm.  tit.  1, 
ch.  2,  §§5,  7.  Azuni,  tit.  1,  ch.  3,  art.  5.)  Mass6  even  says  that 
indemnity  for  injuries  received,  in  addition  to  compensation  for  use, 
in  nature  of  damage,  is  not  established  by  usage.  (Tit.  1,  ch.  11,  sec. 
2,  §  5,  No.  324.)  Phillimore  (iii.  42)  thinks  the  practice  to  be  ex- 
cused, rather  than  justified,  only  by  an  overruhng  necessity,  and  that 
the  act  should  be  accompanied  by  full  indemnity.  By  this  he  means, 
we  may  presume,  that  it  is  not  a  right  at  all,  but  an  act  resorted  to 
from  necessity,  for  which  apology  and  compensation  must  be  made, 
at  the  peril  of  war;  in  other  words,  that  it  is  a  violation  of  a  right. 
The  treaties  between  the  United  States  and  Prussia  of  1785,  1799,  and 
1828  (17.  S.  Laws,  viii.  92,  170,  384),  and  with  Venezuela  m  1830 
'(U.  S.  Laws,  viii.  470),  provide  that,  in  case  of  war  between  one  of 
the  contracting  parties  and  another  nation,  the  vessels  of  the  other 
contracting  party  shall  not  be  liable  to  be  detained  and  used  for  any 
military  expedition  or  other  belhgerent  purpose,  otherwise  than  as 
those  of  the  most  favored  nations;  and  that  comcensation  shall  be 
made.  These  treaties  certainly  seem  to  recogmze  this  angaria  as  a 
right,  or  at  least  as  a  practice  of  nations,  and  onlv  aeftk  to  regulate  its 
exercise.  Heffter  (§  150)  speaks  of  anaana  as  either  entirely 
prohibited  by  modern  treaties,  or  as  allowed  onlv  in  case  of  urgent 
necessity  and  upon  terms  of  full  indemnity. 

The  truth  seems  to  be,  that  the  violence  of  early  times,  and  occa- 
sional acts  in  modern  times  under  urgent  necessity,  and  some  recogni- 
tions in  later  treaties,  have  led  commentators  to  place  in  the  category 
of  rights,  in  connection  with  embargo  and  reprisals,  what  in  fact  is 
only  an  occasional  and  not  unlikelv  exercisa  of  nnwer  bv  a  belligerent, 
without  riffht. 
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GEFFCKEN. 

["Die  Neutralitat,"  in  Handbuch  des  Volkerrechts,  vol.  4,  Hamburg,  1889,  pp.  771-8.] 

Section  168.  Angaries. 

The  property  of  neutrals  within  enemy  territory  shall,  as  far  as  pos- 
sible, be  spared;  but  the  owners  have  no  legal  claim  thereto.  '  As  long 
as  they  are  within  the  territory,  they  are  subject  to  its  jurisdiction 
and  share  its  vicissitudes  both  with  regard  to  their  persons  and  to 
their  possessions.  They  are  obhged  to  submit  to  the  directions  which 
the  belhgerent,  after  his  occupation  of  the  enemy  territory,  may  issue, 
and  are  subject  to  his  requisitions  and  their  services  even  as  the  sub- 
jects of  the  State ;  they  have  not  the  right  to  leave  a  besieged  fortress. 
Hence,  they  can  not  demand  any  privileges  with  regard  to  their 
their  property;  the  belhgerent  is  entitled  to  appropriate  that  property 
when  the  necessity  of  war  requires  it.  Even  although  States  have  in 
treaties  mutually  renounced  this  right,  it  is  but  proof  of  the  fact  that 
without  such  an  agreement  neutrals  can  not  resist  the  exercise  of  this 
right.' 

The  treaties  which  state  that  the  property  of  the  respective  sub- 
jects cannot  be  seized  without  a  previous  agreement  of  the  parties 
involved  for  a  fair  indemnification  refer,  in  general,  only  to  property 
"dans  le  territoire  de  1' autre  partie",  and,  therefore,  are  not  simply 
to  be  extended  to  the  enemy  territory  momentarily  occupied.  So 
it  is  stated  in  Article  5  of  the  treaty  between  the  ZoUverein  and 
Spain,  of  March  30,  1868;  of  Article  2  of  the  treaty  between  Germany 
and  Portugal  of  March  2,  1872.  The  treaty  between  the  United 
States  and  Prussia  of  September  10,  1785,  Article  1,  does  not  make 
this  reservation  and  merely  declares:  "que  les  sujets,  leurs  vaisseaux 
ni  effets  ne  pourront  6tre  assujettls  k  aucun  embargo,  ni  retenus 
de  la  part  de  1' autre  pour  quelque  expedition  militaire,  usage  public 
ou  particulier  de  qui  que  ce  soit",  and  then  further  refers  to  requi- 
sition for  debts  or  for  crime.  Article  16  of  the  treaty  of  July  11, 
1799  between  these  same  States  declares,  on  the  other  hand,  that 
the  ships  of  the  other  party  are  subject,  even  as  the  ships  of  the 
most  favored  nations,  to  an  embargo  of  the  other  party,  for  all  or 
particular  ports,  but  that  they  shall  receive  comjpensation.  This, 
therefore,  does  not  extend  beyond  the  territory  of  the  contracting 
parties.  The  treaties  of  the  ZoUverein  with  Mexico  of  August  28, 
1869,  Article  13,  and  of  Germany  with  Salvador  of  June  13,  1870, 
Article  16,  do  not  make  this  reservation. 

In  the  absence  of  contractual  stipulations,  we  must  distinguish 
two  cases  of   the  jus  angariae,  in  the  first  place,  the  case  of  the 

1  So  said  W.  Pitt:  "The  very  oireamstance  of  making  an  exception  by  treaty^  proves  what  the  general 
law  of  nations  would  be,  if  no  such  treaty  were  made  to  modify  or  alter  it."    (Speeches,  III,  p.  227.) 
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mere  destruction  of  neutral  property  in  consequence  of  the  necessity 
of  war,  and  in  the, second  place  that  of  the  seizure  of  such  property 
by  the  belligerent  for  his  own  use.  In  the  first  case,  the  belligerent 
is  not  obliged  to  make  compensation.  The  English  ambassador 
in  Berlin  was  therefore  not  justified  in  stating  in  a  note  of  December 
30,  when  the  German  army  commander,  in  December  1870,  in 
order  to  meet  a  pressing  danger,  found  himseh  compelled  to  close 
the  Seine  and  to  that  end  seized  and  sunk,  near  Duclair,  some 
English  colliers,  that  this  act  was  "altogether  unwarrantable". 
Count  Bismarck  was  right  when  in  Versailles,  on  Januray  28,  1871, 
he  replied  to  Mr.  Ode  Russell  that  this  extraordinary  measure  did 
not  exceed  the  limits  of  international  war  customs;  that  the  report 
of  the  commander  showed  that  he  had  been  confronted  with  a 
pressing .  danger  and  that  every  other  means  to  meet  that  danger 
had  been  wanting;  that  a  belligerent  had  the  full  right  to  seize 
neutral  ships  in  the  territorial  waters  of  the  enemy,  if  necessary 
for  self-defense,  and  that  the  duty  to  indemnify  for  this  act  did 
not  rest  upon  the  belligerent,  but  on  the  State  where  such  ships 
were  stationed;  that  if  the  victorious  belligerent  were  to  admit  a 
right  to  compensation  of  neutrals  for  property  belonging  to  them 
and  destroyed  within  enemy  territory,  the  door  would  be  opened 
to  new  and  inadmissible  principles  for  carrying  on  the  war,  and  day 
after  day,  such  claims  from  neutrals  owning  property  in  France 
would  be  laid  before  him,  claims  which  he  could  not  admit;  that 
merely  because  of  his  friendly  sentiments  for  England,  he  would 
in  this  case  waive  his  right  and  consent  to  an  indemnification.  In 
accordance  with  an  estimate  of  the  English  Government,  the  sum 
of  7073  pounds  sterling  was  paid  to  the  parties  interested.  {Staats- 
archiv  21  No.  4498-4509.) 

If  on  the  other  hand,  the  belligerent  uses  for  his  own  ends  the 
property  which  he  has  captured,  then  he  is  bound  to  make  compen- 
sation. It  is  true  that  this  has  not  been  done  always;  at  least, 
•  it  is  not  known  that  Napoleon  indemnified  neutral  ships  which 
he  seized  for  the  purpose  of  his  expedition  to  Egypt;  but  this  is, 
nevertheless,  an  acknowledged  fundamental  principle,  for  instance, 
when  the  belligerent  finds  provisions,  railroad  carriages  or  ships, 
within  enemy  territory,  belonging  to  neutral  subjects  and  which 
he  uses  for  the  support  or  for  the  transportation  of  his  troops.  That 
the  personnel  of  such  means  of  transportation  may  be  compelled 
to  assist  in  such  service,  this  has  not  been  stated  by  Phillimore, 
whom  Count  Bismarck  refers  to  in  his  dispatch  of  January  25,  1871, 
as  regards  the  right  of  angary,  nor  can  it  be  upheld. 


HALL. 

[A  Treatise  on  Intematioiial  Law,  fourth  edition,  Oxford,  1895,  pp.  690,  765.] 

Section  247.  In  strictness  every  article  which  is  either  neces- 
sarily contraband,  or  which  has  become  so  from  the  special  circTim- 
stances  of  the  war,  is  liable  to  confiscation;  but  it  is  usual  for  those 
nations  who  vary  their  list  of  contraband  to  subject  the  latter  class 
to  pre-emption  only,  which  by  the  English  practice  means  purchase 
of  the  merchandise  at  its  mercantile  value,  together  with  a  reason- 
able profit,  usually  calculated  at  ten  per  cent,  on  the  amount.  This 
mitigation  of  extreme  belligerent  privilege  is  also  introduced  in 
the  case  of  products  native  to  the  exporting  country,  even  when 
they  are  affected  by  an  inseparable  taint  of  contraband.' 

The  general  principle  that  neutral  property  in  belligerent  territory 
shares  the  liabihties  of  property  belongmg  to  subjects  of  the  state 
is  clear  and  indisputable;  and  no  objection  can  be  made  to  its  effect 
upon  property  which  is  associated  either  permanently  or  for  a  con- 
siderable time  with  the  belligerent  territory.     But  it  might  perhaps 
have  been  expected,  and  it  might  certainly  have  been  hoped,  that 
its  application  would  not  have  beer^  extended  to  neutral  property 
passingly  within  a  belligerent  State.     The  right  to  use,  or  even  when  i 
necessary  to  destroy,  such  property  is  however  recognized  by  writers,  | 
under  the  name  of  the  right  of  angary;^  its  exercise  is  guarded  against  ' 
in  a  certain  nmnber  of  treaties;'  and  when  not  so  guarded  against,  ; 

1  Ptullimore,  iii.  S3cs.  cclxviii-lxx.  Rules  for  ascertaining  tlie  value  of  the  merchandise  seized,  and  for  other 
matters  of  detail  connected  with  the  practice,  were  laid  down  in  the  treaty  between  Great  Britain  and 
the  United  States  in  1794,  and  in  that  between  the  former  country  and  Sweden  in  1803.  MM.  Heflter 
(sec.  161)  and  Calyo  (sees.  2517-8)  look  upon  pre-emption  not  as  a  initigation  but  as  an  intensilication  of 
the  privileges  of  a  belligerent;  but  they  start  with  assuming  that  it  is  only  used  with  respect  to  articles 
not  contraband  of  war.  That  much  of  the  merchandise  to  which  pre-emption  was  applied  during  the 
wars  of  the  end  of  last  century  was  not  rightly  considered  to  be  contraband,  does  not  alter  the  fact  that, 
being  considered  to  be  contraband,  it  was  rightly  dealt  with.  M.  Heffter  however  seems  to  admit  that  pre- 
emption may  be  permitted  on  payment  not  merelv  of  ordinary  mercantile  profit,  but  of  such  profit  as 
would  probably  be  reahsed  if  the  voyage  were  completed.  M.  Ortolan  (ii.  220-30)  understands  the  theory 
of  the  English  practice,  but  is  debarred  by  his  views  as  to  the  proper  definition  of  contraband  from  recog- 
nising any  occasions  on  which  it  could  be  exercised.  Mr.  Bluntschli  (sees.  806  and  811)  thinks  that  'oon- 
trebande  de  guerre  ne  pcut  6tre  con&squ6e  que  lorsque  les  neutres  prfitent  secours  et  assistance  k  I'ad- 
versaire,  c'est  k  dire  lorsqu'ils  agissent  en  ennemis;  la  saisie  ne  pourra  avoir  lieu  lorsque  les  neutre  font 
simplement  du  n^goce.'  To  use  his  own  example,  if  coal  is  found  to  be  on  its  way  to  a  port  where  a  bellig- 
erent fleet  is  at  anchor,  it  may  be  detained  on  compensation  being  made  to  the  owner,  but  it  cannot  be 
confiscated  unless  the  intention  of  delivering  it  to  the  enemy's  fleet  can  be  proved.  He  is  silent  as  to  any 
different  rule  being  applied  to  munitions  of  war.  He  does  not  state  where  the  authority  for  this  doctrine 
Is  to  be  found;  but  as  its  adoption  would  be  tantamount  to  sweeping  away  the  whole  law  of  contraband, 
it  can  hardly  be  admitted  on  the  word  of  a  single  writer,  however  distinguished  he  may  be.  An  osten- 
sible destination  to  a  belligerent  government  a^ent  or  to  an  armed  force  would  hardly  ever  be  necessary;  and 
it  is  needless  to  say  that  merchandise  would  m  consequence  never  be  open  to  condemnation.  Ajid  as  a 
market  with  a  good  profit  would  be  certain,  whether  the  adventure  were  captured  or  arrived  at  its  desti- 
nation, no  check  would  exist  by  which  the  trader  could  be  restrained.  Finally,  as  the  merchant  would  be 
without  risk,  the  belligerent  would  be  relieved  from  the  necessity  of  paving  war-prices  for  his  goods. 
'  In  the  end  of  last  century  de  Martens  said  (Pr^  is,  sec.  260,  ed.  1789)  that  'It  is  doubtful  whether  the 
common  law  of  nations  gives  to  a  belligerent  except  in  cases  of  extreme  necessity,  the  right  of  seizing  neu- 
tral vessels  lying  in  his  ports  at  the  outbreak  of  war,  in  order  to  meet  the  requirements  of  his  fleet,  on  pay- 
ment of  their  services.  Usage  has  introduced  the  exercise  of  this  right,  but  a  mmiber  of  treaties  have 
abolished  it.'  Azuni,  on  the  other  hand,  treats  it  as  a  right  existing  in  all  cases  of  'necessity  of  public 
utility,'  and  declares  any  vessel  attemptmg  to  avoid  it  to  be  liable  to  confiscation.  Droit  Maritime,  ch. 
lli,  art.  5. 

Of  recent  writers  Sir  K.  PhilHrnore  (iii.  sec.  xxix),  and  Mr.  Heflter  (sec.  150),  unwillingly,  and  M.  Blunt- 
schli (sec.  79.5  bis)  less  reservedly,  recognize  the  right. 

'  Stipulations  forbidding  the  seizure  of  ships  or  merchandise  in  times  both  of  peace  and  war  for  public 
piirpos^.i  were  not  uncommon  in  the  end  of  last  century,  but  they  do  not  appear  after  the  early  years  of 
th«  present  century. 
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it  has  occasionally  been  put  in  practice  in  recent  times  with  the  acqui- 
escence of  neuiral  States.  In  a  large  number  of  treaties  the  neutral 
owner  is  to  some  extent  protected  from  loss  by  a  stipulation  that 
he  shall  be  compensated;^  and  it  is  possible  that  a  right  to  compen- 
sation might  be  generally  held  to  exist  apart  from  treaties. 

The  most  recent  cases  of  the  exercise  of  the  right  of  angary  oc- 
curred during  the  Franco-German  War  of  1870-1.  The  German 
authorities  in  Alsace,  for  example,  seized  for  military  use  between 
six  and  seven  hundred  railway  carriages  belonging  to  the  Central 
Swiss  Railway,  and  a  considerable  quantity  of  Austrian  rolling 
stock  and  appear  to  have  kept  the  carriages,  trucks,  &c.  so  seized 
for  some  time.  Another  instance  which  occurred  nearly  at  the  same 
moment  attracted  a  good  deal  of  attention,  and  is  of  interest  as 
showing  distinct  acquiescence  on  the  part  of  the  governrnent  of 
the  neutral  subjects  affected.  Some  English  vessels  were  seized  by 
the  German  general  in  command  at  Rouen,  and  sunk  in  the  Seine 
at  Duclair  in  order  to  prevent  French  gun-boats  from  running  up 
the  river,  and  from  barring  the  German  corps  operating  on  its  two 
banks  from  communication  with  each  other.  The  German  command- 
ers  appear  to  have  endeavoured  in  the  first  instance  to  make  an 
agreement  with  the  captains  of  the  vessels  to  sink  the  latter  after 
payment  of  their  value  and  after  taking  out  their  cargoes.  The 
captains  having  refused  to  enter  into  any  such  agreement,  their  re- 
fusal was  by  a  strange  perversion  of  ideas  '  considered  to  be  an  infrac- 
tion of  neutrality,'  and  the  vessels  were  sunk  by  the  unnecessarily 
violent  method  oi  firing  upon  them  while  some  at  least  of  the  members 
of  the  crew  appear  to  have  been  on  board.  The  English  government 
did  not  dispute  the  right  of  the  Germans  to  act  in  a  general  sense  in 
the  manner  which  they  had  adopted,  and  notwithstanding  the  objec- 
tionable details  of  their  conduct,  it  confined  itself  to  a  demand  that 
the  persons  whose  property  had  been  destroyed  should  receive  the 
compensation  to  which  a  despatch  of  Count  Bismarck  had  already 
admitted  their  right.  Count  Bismarck  on  his  side,  in  writing  upon 
the  matter,  claimed  that  'the  measure  in  question,  however  excep- 
tional in  its  nature,  did  not  overstep  the  bounds  of  international 
warlike  usage;'  but  he  evidently  felt  that  the  violence  of  the  methods 
adopted  needed  a  special  justification,  for  he  went  on  to  say,  'the 
report  shows  that  a  pressing  danger  was  at  hand,  and  every  other 
means  of  meeting  it  was  wanting;  the  case  was  therefore  one  of 
necessity,  which  even  in  time  of  peace  may  render  the  employment 
or  destruction  of  foreign  property  admissible  under  the  reservation 
of  indemnification.'  ^ 

1  These  treaties  are  all  made  with  Central  or  South  American  States. 

2  D'Angeberg,  Nos.  914,  920,  957;  State  Papers,  1871,  Ixxi.  c.  250.  A  considerable  portion  of  the  French 
expedition  to  Egypt  in  1798  seems  to  have  been  earned  in  neutral  vessels  seized  in  the  ports  of  France. 
De  Martens,  Rec.  vii,  i63;  and  compare  an  order  of  Napoleon  for  the  seizure  for  that  purpose  of  some  vessels 
in  Marseilles  ( Corresp.  iv.  101). 


HALLECK. 

[International  Law,  fourth  edition,  London,  1908,  vol.  1.  p.  519.] 

Section  30.  The  ius  angariae  is  a  right,  denoting  compulsory 
service.  It  is  of  great  antiquity,  being  referred  to  in  the  New  Testa- 
ment (Matt.  V.  41).  By  virtue  of  this  right,  neutral  vessels,  within 
the  territorial  waters  of  a  belligerent,  may  be  appropriated  by  a  bel- 
ligerent, on  payment  of  a  reasonable  price  for  compensation.  It  is 
akin  to  the  right  of  prestation,  by  which  neutral  vessels  may  be  hired 
by  a  belligerent,  on  payment  of  freight  beforehand,  and  to  embargo 
or  arrest  of  princes.  Hautefeuille,  Mass6,  and  other  writers  speak 
of  this  right  as  being  of  a  belligerent  character,  though  exercised  in 
time  of  peace.  During  the  Franco-Prussian  war,  1870,  the  Prussian 
troops  sank  six  British  vessels  in  the  river  Seine.  This  act  was  de- 
fended by  Prussia  on  the  ground  of  military  necessity,  although, 
on  the  demand  of  the  British  Goverrmient,  an  indemnification  was 
subsequently  made.^ 

■  Pari.  Pavers,  1871,  vol.  71:  Ann.  Reft.  1871. 

On  July  25, 18J4,  upon  the  outbreak ot  the  Chiao-Japanese  war,  the  British  vessel' Kow-shing,'  chartered 
to  cany  certain  Chinese  troops  and  ammunition,  was  captured  by  the  Japanese  fleet,  and  was  sunk  upon 
the  refusal  of  the  Chinese  on  board  to  allow  the  master  to  steer  his  vessel  in  the  train  of  the  Japanese  cruiser 
'Naniwa'  as  directed. 

By  the  Civil  Law,  a  king  is  justified  in  pressing  into  his  service  or  seizing  ships  ot  every  description  and 
ot  any  nation,  which  may  De  found  in  his  ports,  for  purposes  ot  urgent  necessity,  but,  nevertheless,  a  tacit 
condition  of  sate  return  is  annexed  to  such  seizure  or  pressing.  By  the  ancient  laws  of  England,  the 
admiral  might  arrest  any  ship  tor  the  long's  service,  -and  after  he  or  nis  lieutenant  had  made  a  return  of 
the  arrest  m  chancery,  the  owner  of  the  ship  could  not  plead  against  such  return,  because  'I'admlral  et 
son  lieutenant  sont  de  record."    (Black  Boot  Admir.  fol.  28-29  and  157-158,  15  R.  II.  c.  3.) 

■Further,  it  is  evident,  from  the  ancient  writs  and  patents  of  England,  that  the  Admiral,  the  wardens 
of  the  Cinque  Ports,  and  otherJ,  were  ordered  to  arrest  and  provide  ships  of  war  and  other  vessels,  as  well 
as  to  impress  mariners,  and  collect  provisions  and  arms  for  the  defence  of  Great  Britain.  (And  see  Rot. 
Scotisee,  10  E.  III.  m.  2-17,  34.) 

For  a  national  defence  in  war,  it  is  legal  to  pull  doivn  or  injure  the  property  of  a  private  person;  this  is 
in  accordance  with  the  principle,  Salus  populi  suprema  lex.    (See  Governors  ii.  Meredith,  4  Term  R.  7.6.) 
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IThe  Laws  of  War  on  Land,  Oxford,  1908,  p.  68.] 

Eailway  Material. 

"  139.  Railway  material  coming  from  the  territory  of  neutral  Powers, 
whether  belonging  to  those  Powers,  or  to  private  companies  or  indi- 
viduals, and  capable  of  being  identified  as  such,  cannot  be  requisi- 
tioned or  employed  by  a  belUgerent,  unless  in  the  case  of,  and  to  the 
extent  required  by,  absolute  necessity.  It  shall  be  sent  back,  as  soon 
as  possible,  to  the  country  to  which  it  belongs. 

The  neutral  Power  may  similarly,  in  case  of  necessity,  keep  and 
employ,  in  the  meantinie,  material  belonging  to  the  territory  of  the 
belligerent  Power. 

Compensation  shall  be  paid,  on  either  side,  in  proportion  to  the 
material  employed  and  the  duration  of  its  employment."  (The 
Hague  Convention  No.  V  of  1907.) 

This  article  was  sugsested  oa  behalf  of  Luxemburg,  essentially  a  country  of  transit.  It  empowers,  as 
will  be  observed,  the  neutral  from  whose  temtory  the  requisitioned  railway  plant  has  come,  to  supply  its 
place  lor  the  time  with  railway  plant  which  has  come  into  its  territory  from  that  of  the  belligerent  l^ower 
which  authorized  the  requisition. 

As  to  compensation,  cf.  Art.  114  (H.  R.  54) . 

140.  Property  of  neutrals  of  other  kinds,  found  in  territory  which 
is  the  scene  of  hostilities,  even  though  not  placed  by  them  at  the  dis- 
posal of  the  enemy,  is  liable  to  be  taken  possession  of,  or  even  de- 
stroyed, for  strategic  reasons,  by  either  belligerent;  but  compensa- 
tion must  in  this  case  be  made,  by  the  belligerent  so  acting,  to  the 
neutral  owners  for  the  loss  they  have  sustained. 


KLEEN. 

[Lois  et  Usages  de  la  Neutrality,  vol.  ii,  1900,  p.  68.] 

Section  165.  Angarie. 

Est  illicite  le  fait  par  un  bellig^rant  de  s'emparer  d'objets  neutres 
sur  le  tlie&.tre  de  la  guerre  dans  le  but  de  s'en  servir  pour  les  operations. 

Un  des  abus  les  plus  blSmables  dont  se  soient  rendus  coupables 
des  beUigerants  dans  des  moments  d'exc^s,  a  consists  dans  la  saisie 
d'objets  de  propri6te  neutre  se  trouvant  sur  leurs  territoires  ou  sur 
ceux  de  I'ennemi,  dans  le  but  de  les  eniployer  a  leiu-s  propres  besoins 
ou  pour  les  operations  de  la  guerre.  Les  choses  ainsi  prises  ont  pu 
Stre  de  nature  diverse.  Le  plus  souvent  c'etaient  des  navires,  em- 
marines  ou  non,  quelquefois  du  materiel  de  locomotion  terrestre,  qui 
furent  saisis  sur  le  the§,tre  de  la  guerre  en  depit  des  protestations 
et  des  avertissements  de  leurs  patrons  ou  proprietaires  neutres,  pour 
servir  a  des  expeditions,  des  transports  mUitaires  ou  autres  opera- 
tions contre  un  ennemi,  ou  pour  etre  mSme  detruits  dans  un  tel  but. 
Comme  ces  actes  constituaient  des  infractions  trop  manifestes  k  I'in- 
violabilite  de  la  propriete  neutre,  1' excuse  en  fut  natureUement  la 
meme  que  celle  qui  couvrait  les  autres  violations  de  la  neutrality: 
on  tS,cha  de  s'en  disculper  en  les  qualifiant  de  mesures  de  "nicessite" 
et  en  etouffant  les  reclamations  par  des  allocations  de  dommages- 
interets  aux  16ses.  C'est  mSme  sous  cette  6gide  que  Ton  est  aU6 
quelquefois  jusqu'^,  vouloir  les  l^gitimer  tb^oriquement,  en  soute- 
nant — malgrg  la  contradiction  entre  un  doit  et  une  n^cessite  sensee 
capable  d'ensuspendre  1' exercise — leur  fondement  dans  le  droit  inter- 
national, oil  I'usage  en  a  figure  sous  le  nom  de  jus  angariae  (ou 
angariarum)  et  fr^quemment  on  s'est  plu  a  traduu-e  ce  terme  par 
I'expression  "droit  d' angarie,"  expression  qui  offre  le  danger  d'egarer 
la  conscience  du  droit. 

La  notion  de  1' angarie  a  souvent  6t6  confondue  avec  ceUe  de 
I'embargo  et  des  prestations  (§§  163-164).  II  importe  de  distinguer 
nettement  entre  ces  diff^rentes  l&ions.  L' angarie  differe  de  I'em- 
bargo par  le  fait  que,  dans  la  regie,  eUe  n'est  pas  limit^e  a  un  simple 
arr§t  ou  s^questre  mais  qu'elle  implique  I'emploi  de  I'objet  saisi  au 
profit  de  I'usurpateur,  et  que  cet  objet  pent  aussi  Itre  autre  chose 
qu'un  navire.  Et  elle  differe  de  la  prestation — m^me  lorsque  ceUe-ci 
s'effectue  par  la  propriete  des  violent^ — en  ce  que  I'emploi  s'en  fait 
dans  les  mains  d^  I'usurpateur  et  non  dans  ceUes  des  proprietaires. 
D'aUleurs  1' angarie  a  cela  de  commun  avec  les  dites  autres  violations, 
que  son  exercise  n'a  pas  toujours  6te  restreint  a  I'etat  de  guerre  et  de 
neutrality:  il  y  a  su  des  cas  d' angarie  en  temps  de  paix  aussi.  Et 
toutes  ces  diverses  sortes  de  violations  peuvent  ^tre  combines  dans 
un  seul  et  mdme  acte,  par  exemple  I'angarie  avec  la  prestation  et  la 
presse  si  un  beUig^rant  s'empare  d'un  navire  neutre,  le  d6truit  dans 
le  but  de  creer  des  obstacles  a  un  ennemi,  et  force  I'equipage  du 
navire  a  lui  prSter  aide  pour  cela  dans  les  travaux.     Les  notions  n'en 
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restant  pas  moins  distinctes,  malgr6  de  telles  combinaisons  dans  la 
pratique. 

Le  pr6tendu  droit  d'angarie  fut  stipule  par  plusieurs  conventions 
entre  les  Etats  au  commencement  de  Tere  moderne,  et  1' application 
dans  les  guerres  n'en  6tait  pas  rare.  On  en  rencontre  des  cas  surtotu 
dans  les  campagnes  de  Louis  XIV,  toujours  avec  la  pretention  que 
c'etaient  la  des  actions  legitimes.  Bonaparte  s'en  seryit  lors  des 
preparatifs  pour  son  expedition  d'Egypte,  en  faisant  main  basse  sur 
des  navires  neutres  dans  les  ports  franpais  de  la  Mediterrange  pour 
les  employer  au  trajet.  Toutefois  I'usage  n'est  plus  consacr6  dans 
les  trait^s  conclus  posterieurement  k  I'^poque  de  Louis  XIV,  plu- 
sieurs d' entre  eux  Tiaterdisent  mgme  expressgment. 

Dans  la  doctrine,  quelques  publicistes  anciens  r^petent  I'assertion 
de  sa  legalite.  Azuni,  par  une  confusion  des  pouyoirs  ex^cutif  et 
judiciaire,  considere  I'angarie  comme  suffisamment  justifiee,  d'abord 
par  le  principe  de  la  souverainete  sur  les  territoires  nationaux  ou 
occupfe,  puis  par  la  "n6cessite,"  enfin  par  le  d^dommagement. 
Masse  semble  bien  reconnaitre  ce  qu'il  y  a  d'injuste  dans  I'acte  comme 
tel,  mais  il  le  d^duit  n6anmoins,  par  une  strange  contradiction,  de 
la  souverainete  territorial  et  en  consf  ate  I'usage.^ 

Aujourd'hui,  ce  qui  t^chent  de  la  justifier  sont  d6cidement  en  mino- 
rite,  et  ils  presupposent  toujours  que  reparation  pleiae  et  entiere 
soit  faite.^ 

Toutefois,  et  bien  que  la  plupart  des  publicistes  de  I'age  moderne 
qui  s'occupent  de  la  matiere,  condamnent  cette  violation  de  la  pro- 
priety neutre.  Us  ne  le  font  que  par  degres  et  pas  a  pas,  les  plus 
anciens  en  h&itant  et  en  faisant  des  reserves,  et  ce  n'est  qu'au- 
jourd'hui  que  ces  reserves,  diminuant  progressivement  et  avec 
chaque  generation  de  la  science,  ont  enfin  evacue  compldtement  le 
droit  positif . 

Grotius  donne  lui-meme  le  ton  de  ce  marchandage.  Tout  en  re- 
prouvant  le  principe  qui  prend  la  necessite  pour  pr6texte  d'une  saisie 
de  biens  neutres,  il  ajoute  que,  du  moins,  une  necessite  pareiUe,  pour 
§tre  valable,  doit  etre  "extreme"  et  ne  pas  exister  egalement  chez 
le  proprietaire,  que  du  reste,  m^me  quand  eUe  est  reeUe,  eUe  ne 

i'ustifie  aucune  saisie  au  dela  du  strict  necessaire,  aucun  emploi  oil 
a  detention  sufifirait,  aucune  appropriation  oil  1' emploi  suffirait,  et 
que  les  choses  prises  doivent  Stre  payees. 

L'angarie  aiasi  desapprouvee  en  principe  et  restreinte  au  mini- 
mum, n'etait  pourtant  pas  franchement  proscrite.  Cette  irresolu- 
tion chez  le  pere  du  droit  des  gens  moderne  explique  I'liesitation  de 
ses  successeurs.  G.-F.  de  Martens  excepte,  lui  aussi,  le  cas  de 
necessite  extreme,  Kliiber  ceux  de  necessite  absolue,  de  la  defense 

>  Aiunj,  Droit  maritime,  1. 1,  ch.  iii,  art.  5:  Mass^,  1. 1,  p.  280.  liv.  II,  tit.  i,  eh.  2,  scot.  2,  §§  5-7. 

•  Hall,  pp.  693-694;  F.  de  Martens,  p.  342;  Ferguson,  sec.  251;  Hivier,  p.  328. — Perels  avait  pris  parti 
pour  l'angarie  dans  son  ouvrage  pr^cite  (sec.  41);  mais,  arrive  it  un  plus  haut  degr6  de  maturity,  il  declare 
aujourd'hui,  dans  une  critique  rSoemment  pubMe,  qu'elle  "manque  de  fondement  dans  le  droit  interna- 
tional" (v.  Marine-Rundscnau,  Berlin  1899,  8/9  Helt,  p.  938).— Bluntschli  se  contredit  sur  point.  Aprfes 
avoir,  sous  sec.  793,  6tabU  comme  de  juste  que  "ce  serait  une  grande  violation  des  droits  des  neutres  que  de 
B'emparer  de  navires  neutres  pour  le  transport  de  troupes  ou  de  materiel  de  guerre  ",  11  modifie  plus  loin  (sec. 
796  bis)  son  avis  au  point  de  dire  que  "les  navires  neutres  ne  peuvent  pas  se  soustraire,  sur  le  th&tre  de  la 
guerre,  aux  mesures  necessities  par  les  operations  militaires^',  que  "les  autorites  militaires  bellig6rantes 
ont  le  droit  de  taire  sur  le  th^Atre  de  la  guerre  tout  ce  que  la  sflrete  des  troupes  ezige",  et  que  le  droit  d'an- 
garie permet  aux  belligerants  de  "faire  usage  des  bateaux  et  voitures"  (neutres?)  "pour  le  transport  des 
troupes  et  du  materiel  necessaire".— Qui  jugera,  hors  le  belUgerant  interesse  dans  I'aflaire,  ce  que  "la 
sClrete  des  troupes  exige",  quelles  mesures  sont  "necessities  paries  operations  militaires",  quels  transports 
son  "necessaires",  etc.?  Il  est  evident  qu'en  laissant  par  des  expressions  aussi  elastiques  les  droits  des 
neutres  k  la  merci  de  I'interpretation  subjective  de  I'interesse,  bien  qu'ils  sclent  etabUs  en  termes  formels 
en  t4te  de  sa  theorie,  Bluntschli  les  detruit  dans  I'appUcation  spr^  les  avoir  poses  en  principe. 
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aux  beLigerants  de  s'emparer  dans  leurs  ports  de  navires  neutres 
pour  des  buts  de  guerre.  Phillimore,  d6ja,  plus  s6v6re,  mais  encore 
un  peu  h&itant,  dit  que  cela  pourra  seulement  6tre  "  excuse ",  et 
alors  "peut-6tre  k  peine"  justifig,  par  une  necessity  evidente  et 
imminente  telle  que  "ceUe  qui  pousserait  un  individu  k  se  saisir  du 
cheval  ou  de  I'arme  de  son  voisin  pour  d^fendre  sa  propre  vie." 
Limiter  un  usage  a  des  cas  pareils,  6quivaut  natureUement  en  r6a- 
lit6  a  sa  condamnation,  puisqiie  le  danger  de  mort  "excuse  sans  la 
justifier"  une  infraction  quelconque  a  la  loi.  On  n' excuse  que  des 
fautes;  or,  il  s'agit  ici  des  preceptes  du  droit  international  et  non 
d' excuses  pour  des  fautes  commises  contre  ceux-ci  Mdme  des  faits 
qui  autrement  seraient  punis  comme  des  vols,  sont  excusfe  lorsqu'ils 
ont  et6  commis  sous  le  coup  d'une  mort  imminente  ou  pour  se  def  endre 
contre  un  danger  de  mort.  Cela  donne  lieu  tout  au  plus  a  des  cir- 
constances  att^nuantes,  non  pas  a  une  justification,  ni  m§me  k  un 
acquittenient.  Du  reste,  ce  n'etait  guere  dans  des  cas  semblables 
que  jamais  les  beUigerants  s'emparaient  de  biens  neutres. — Heffter 
encore,  estime  que  I'angarie — qu'il  qualifie  de  "droit  putatif"  et 
"imagine  par  les  bellig6rants  portes  a  abuser  de  la  force  qu'ils  ont 
entre  xeurs  mains" — "n' est  excusable"  (done  pas  justifiable)  "qu'au 
cas  de  nficessitg  extreme."  Gessner  s'associe  aux  avis  de  Hefi^ter  et 
de  Phillimore,  et  declare  en  outre  que  "le  proced6  designe  sous  le 
nom  de  droit  d'angarie  n'a  pas  de  fondement  en  droit  international," 
et  que  "il  conserve  son  caractere  de  violence  meme  apres  dSdommage- 
ment  complet  accords  au  proprietaire." 

D'ailleurs^  tous  ces  publicistes  exigent  le  dedommagement  inde- 
pendamment  de  la  question  de  savoir  s'il  y  a  excuse  ou  non.^ 

A  part  les  contradictions,  il  y  a  certainement  dans  ces  derniers 
6nonc6s  une  condamnation  complete.  Elle  devient  plus  complete 
encore,  et  au  surplus  libre  de  toute  restriction  et  de  toute  hesitation 
quelconques,  chez  les  auteurs  et  autoritfe  qui  jugent  ces  sortes  d'actes 
du  point  de  vue  strictement  juridique.  Selon  HautefeuOle,  Neu- 
mann, Bulmerincq,  Fiore,  etc.,  enfin  I'lnstitut  de  droit  international, 
I'angarie  est  une  veritable  infraction  au  droit  des  gens,  une  violation 
de  la  pire  espece  du  droit  de  propriety  neutre,  et  cela,  n'importe 
qu'une  "n6cessite"  soit  allegufie  ou  non,  qu'U  y  ait  reparation  ou 
non.^ 

Evidenmient,  c'est  la  la  seule  mani^re  de  voir  qui  soit  tout  k  fait 
correcte.  Le  fait  de  prendre  la  propriete  d'autrm,  sans  faute  com- 
mise  par  lui  et  sans  6tat  de  guerre  entre  les  deux,  reste  delictueux 
ind6pendamment  de  toute  question  de  necessity  de  reparation 
materielle,  suppose  meme  que  le  dedommagement  pllt  reparer  le  mal 
cause  par  la  rupture  d'un  contrat  ou  la  destruction  de  son  objet, 
supposition  que  n'est  que  rarement  fond6e.  Un  vol  n'en  est  pas 
moins  un  vol  parce  que  le  malfaiteur  etait  denue  de  ressources,  pas 
meme  s'il  rendl'objet  vole  ou  sa  valeur  au  proprietaire.  Get  axiome 
juridique  conserve  sa  vaUdite  dans  les  rapports  du  droit  pubhc  tout 
aussi  bien  que  dans  ceux  du  droit  prive:  mtoe  dans  les  relations 
internationales,  tout  proprietaire  de  bonne  foi  a  la  pretention  legi- 
time de  ne  pas  etre  depouilie  de  ce  qui  lui  appartient.     II  n'y  a  pas 

1  Grotius,  cap.  XVII,  sec.  1;  G.-F.  de  Martens,  sec.  269;  Kluber,  sec.  286;  Phillimore,  sec.  29,  pp.  60-6J; 
Heffter,  sec.  150;  Gessner  p.  340. 

'  V  surtout  Hautefeuille,  tit.  XIV,  ch.  i;  Neumann,  sec.  60,  p.  142;  Fiore,  sec.  1586;  UUmann,  p.  304; 
Ann'.,  t.  XVII,  p.  284. 
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mdme  I'autorit^  officielle  qui  puisse  le  forcer,  centre  sa  propre  vo- 
lont6,  a  s'en  dfeister  ou  hie  vendre  en  dehors  de  la  loi  d' expropria- 
tion, qui  toutefois  n'a  force  qn'k  I'egard  de  la  propriete  fonciere. 
Quant  aux  navlres,  aux  moyens  de  transport  et  autres  biens  meubles, 
un  belUgerant  n'a  pas  plus  qu'un  autre  Etat  quelque  droit  d'expro- 
prier  1' stranger:  il  ne  peut  done  k  aucune  condition  disposer  de  la 
propri6t6  mobOiere  d'un  neutre  pour  la  guerre.  Que  s'H  lefait,  cela 
ne  peut  6tre  pardonne  que  comme  delit,  non  pas  disculpe  et  moins 
encore  justifiS.  D'ailleurs  les  neutres  n'6tant  pas  plus  obliges  de  se 
prater  aux  buts  des  beLigerants  que  ceux-ci  aux  buts  de  ceux-la, 
rompraient,  en  le  faisant,  leur  neutralite  a  I'egard  de  la  partie  adverse 
dans  la  guerre. 

Devant  1' abolition  d6j&,  faite  de  I'angarie,  il  n'y  aurait  pas  mfime 
lieu  de  prodiguer  des  arguments  centre  un  usage  aussi  suranne,  ce 
fut-ce  le  deplorable  fait  d'essais  r^cents  pour  le  r6int6grer  qui  ont 
6veill6  I'attention  du  monde.  Dans  la  guerre  de  1870-1871, 1'un  des 
bellig6rants  viola  deux  fois,  a  I'epoque  du  nouvel  an,  la  propriete 
neutre  sur  le  th64tre  de  la  guerre,  en  pr^tendant  que  I'angarie  6tait 
encore  valide.  Une  fois,  c'etait  du  materiel  de  chemin  de  fer,  appar- 
tenant  a  une  compagnie  Suisse,  qui  en  Alsace  fut  saisi  avec  des  mar- 
chandises  par  les  autorites  allemandes  et  retenu  quelque  temps  dans 
des  buts  de  guerre.  L' autre  exemple,  tr^s  connu  sous  le  nom  de 
rafifaire  Duclair",  est  plus  g-ave.  Le  commandant  d'un  corps 
d'arme6  prussien  cantonn6  k  Rouen  s'empara  par  violence  dans  la 
contr^e,  pres  de  Duclair,  de  six  navires  anglais  charges  de  charbon  et 
s'en  servit  comme  mat^riaux  de  barrage  centre  I'ennemi.  Lorsque 
le  capitaine,  conform^ment  k  son  devoir,  se  refusa  a  livrer  dans  les 
mains  du  bellig^rant  centre  payement  les  navires  pour  les  ordres  et 
I'gtat  intact  desquels  il  portait  la  responsabUite,  on  les  coula,  les 
Equipages  se  trouvant  a  berd.  Aux  plaintes  portes  par  le  cabinet 
de  Londres,  celui  de  Berlin  repondit  en  s'en  rapportant  a  "la  neces- 
site  de  la  guerre",  tout  comme  jadis  dans  des  cas  pareUs.  Le  minis- 
tere  prussien  pr6tendit  que  le  fait,  bien  qu'6tant  de  nature  excep- 
tionnelle,  n'impliquait  aucune  transgression  des  usages  de  la  guerre 
repus,  et  que  la  question  tout  entidre  se  r6duisait  a  ceUe  de  I'indemnite, 
cela,  parce  que  le  cas  6tait  celui  d'un  danger  unmiQent  qui  ne  pouvait 
6tre  d6tourne  autrement  et  qui  mSme  en  temps  de  paix  efit  rendu 
licite  la  saisie  ou  la  destruction  de  propriete  etrangdre  k  la  seule 
condition  de  d6dommagement.^ 

Ce  qui  a  et6  dit  plus  haut  tant  sur  la  possibilite  de  reparer  mat6- 
riellement  des  actes  semblables,  que  surtout  sur  leur  caractere  hcite, 
suffit  pour  d6montrer  que  ces  raisens  manquent  de  tout  fondement 
en  droit.  D'ailleurs,  s'U  faut  ranger  dans  la  cat^gorie  des  "dangers 
imminents,"  prepres  a  excuser  I'angarie  k  titre  de  legitime  defense, 
des  faits  tels  que  celui  de  saisir  des  navires  strangers  pour  obstruer 
un  passage  k  Tennemi  et  lui  barrer  le  chemia,  presque  toute  propri6t6 
neutre  sur  le  th6&tre  des  hostilitSs  serait  k  la  disposition  des  belligd- 
rants.     Toutes  les  operations  de  guerre,  a  peu  pres,  menacent  d'une 

'  Une  note  adressfi  en  cette  occasion  par  le  ministre  des  affaires  toangftres  de  Prussie  k  I'ambassadeur  i, 
Londres  en  date  du  25  Janvier  1871,  essaye  de  l^gitimer  I'angarie  en  se  fondant  sur  la  definition  qu'en  avait 
donnSe  PhilUmore  (Rev.  de  dr.  int.,  t.  Ill,  p.  370).  C'est  \h  une  maniSre  assez,  strange  de  justifier  une  chose. 
Nous  avons  nous-m6me  defini  ci-dessus  toutes  les  violations  du  droit  de  jprotection  neutre  d^sapprouv^es 
par  nous.  Une  definition  ne  donne  que  la  notion,  elle  n'implique  aucun  jugement  sur  la  Ifigalite  de  I'acte. 
Au  contraire,  16,  od  Philllmore  porte  son  jugement,  il  dfcapprouve  I'angarie;  c'est  ce  qui  ressort  clairement 
de  ses  termes  cit4s  ci-dessus,  et  c'est  ce  que  reconnatt  aussi  avec  nous  un  membre  distingu^  du  minist&re 
des  affaires  6trang6res  de  Prusse  de  i'epoque  mfime  de  la  note  pr6cit^e;  Gessner  (v.  1.  c). 
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maniere  ou  d'une  autre  la  vie  de  soldats  de  la  partie  adverse  et 
pourraient  a  ce  titre  §tre  cens6es  justifier  des  mesures  de  legitime 
defense.  Impossible  d'appliquer  k  la  guerre  et  en  y  engageant  la 
propri6t6  neutre,  les  lois  de  legitime  defense  appartenant  k  I'^tat 
de  paix. 

H  faut  done,  a  cause  de  principe,  qui  etit  beaucoup  gagne  a  une 
confirmation  expresse  dans  une  occasion  aussi  importante,  regretter 
non  seulement  que  le  gouvernement  britannique  d'alors  se  soit  con- 
tente  du  seul  d6dommagement  p6cuniaire,  en  laissant  la  violation  §tre 
censee  repar^e  par  la  somme  d' argent  aIlou6e  aux  proprietaires  leses, 
mais  encore  qu'il  ait  accepte  passivement  les  faux  consid^rants 
all6gues  k  I'appui  d'un  systeme  depuis  longtemps  regards  comme  a 
jamais  exclu  de  toute  guerre  civilises.  D'autrepart,  on  commettrait 
certainement  une  erreur  en  conf  erant  quelque  quality  de  precedent  en 
droit  des  gens,  a  la  confirmation  oificielle  par  trop  complaisante 
donnee  aux  attentats  commis  dans  le  guerre  de  1870-1871  centre  la 
propriete  neutre,  alors  que  les  beUigerants  des  deux  c6tes  se  sont 
tant  departis  de  leurs  meilleures  traditions.  De  meme  que  ni  I'essai 
alors  du  gouvernement  fran? ais  d'empScher  contrairement  a  ses  prin- 
cipes  d'humanit6  le  libre  passage  pour  les  transports  de  malades  et 
de  blesses  par  territoire  neutre  (v.  t.  I,  p.  506,  n.  1)  n'a  pu  creer  une 
interdiction  du  droit  international  contre  ces  passages,  ni  I'essai  du 
prince  Bismarck  a  la  mgme  epoque  de  declarer  la  houiUe  contrebande 
de  guerre  contrairement  a  la  legislation  prussienne  (v.  ib.,  p.  421) 
n'a  pas  pu  faire  de  cet  article  un  objet  de  contrebande  selon  le  droit 
international,  de  mgme,  son  essai  de  ressusciter  I'ancienne  angarie 
contrairement  k  la  doctrine  allemande  ne  saurait  preparer  k  cet  usage 
barbare  une  rentr^e  dans  le  dit  droit.  C'est  qu'u  ne  suffit  pas,  pour 
qu'un  decret  minist^riel  ou  une  note  diplomatique  acquierent  force 
de  precedent,  que  I'homme  d'Etat  dont  gmane  I'acte  en  fasse  valoir 
V application  cette  fois-la:  U  faut  aussi  des  motifs  k  I'appui  qui  soient 
bases  sur  un  fondement  plus  s^rieux  que  les  vis^es  accidentelles  du 
moment  dans  une  politique  tout  empirique. 


LAWRENCE. 

[The  Principles  of  International  Law,  fourth  edition,  London,  1910,  pp.  626-8.] 

The    Duties    of    Belligerent    States    Towards    Neutral 

States. 


It  is  sometimes  held  that  states  engaged  in  hostilities  possess  a 
right  to  make  use  of  and  even  destroy  vessels  and  other  property 
belonging  to  neutral  individuals  and  found  within  the  limits  oi  bel- 
ligerent authority,  if  the  exigencies  of  warfare  render  such  use  or 
destruction  a  matter  of  great  and  pressing  importance.  This  real 
or  supposed  right  is  called  droit  d'angarie  or  jus  angariae,  which  has 
been  anglicized  into  angary.  Now  that  the  Hague  Conference  of  1907 
has  decided  that  payment  must  be  made  even  for  requisitions  levied 
on  subjects  of  the  hostile  state,'  it  can  hardly  be  contended  that  neu- 
tral property  permanently  situated  in  a  belligerent  country  can  be 
seized  without  compensation,  if  only  it  is  urgently  required  for  war- 
like purposes.  The  claim  refers  to  such  property  when  temporarily 
withm  the  belhgerent's  control,  the  usual  case  being  that  of  neutral 
merchantmen  found  in  a  belligerent's  own  ports  or  ports  under  his  mih- 
tary  occupation.  The  seizure  of  such  vessels.and  their  use  for  purposes 
of  transport  was  not  uncommon  in  the  seventeenth  century  or  alto- 
gether unknown  in  the  eighteenth.  Some  authorities  regard  it  as 
possible  even  to-day.^  But  the  whole  trend  of  recent  international 
action  shows  that  it  is  obsolete  in  its  most  vexatious  form  of  a  whole- 
sale embargo  on  neutral  shipping.  No  recent  case  of  such  a  high- 
handed proceeding  is  to  be  found.  Treaty  after  treaty  forbids  it. 
The  assertion  of  the  so-called  right  is  always  coupled  with  an  admis- 
sion that  compensation  must  be  made  for  its  exercise.  We  may 
imagine  how  fiercely  it  might  be  resented,  if  we  contemplate  for  a 
moment  what  would  be  the  consequences  of,  say,  the  seiziire  by  the 
United  States  Government  of  aU  the  liners  in  the  port  of  New  York 
in  order  to  carry  to  its  destination  an  expedition  against  a  Central 
American  Repubhc  hastily  planned  in  a  sudden  emergency.  Half 
the  civHized  world  would  suffer,  and  the  other  half  would  make 
common  cause  with  it.  Even  the  milder  manifestations  of  the  power 
to  seize  are  looked  on  askance,  and  provoke  so  much  controversy  that 
belligerent  states  will  be  unwilling  to  resort  to  them  in  future.  The 
last  instance  bears  out  this  view.  In  1870  the  Germans  sank  six 
English  coUiers  in  the  Seine  at  Duclair  to  stop  the  advance  up  the 
river  of  some  French  gunboats.  Compensation  was  demanded,  and 
after  some  hesitation  given;  and  the  act  was  excused  on  the  groiuid 
that  the  danger  was  pressing  and  could  not  be  met  in  any  other  way.^ 

1  Rfeglement  with  regard  to  Land  Warfare,  Article  52. 
'  Perels,  Seerecht,  §  40;   U.  S.  Naval  War  Code,  Article  6. 
» Annual  Register,  1870,  p.  110. 
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A  provision  made  by  the  Second  Hague  Conference  with  regard  to 
neutral  railway  material  found  by  an  invader  in  occupied  territory 
points  in  the  same  direction.  It  is  not  to  be  "requisitioned  or  util- 
ized by  a  belligerent  except  in  the  case  of,  and  to  the  extent  required 
by,  absolute  necessity."  When  seized  it  is  to  be  put  back  as  soon 
as  possible,  and  meanwhile  the  neutral  has  the  right"  of  making  a  cor- 
responding seizure  of  rolling  stock  coming  from  the  territory  of  the 
belligerent.  Moreover,  compensation  is  to  be  paid  on  both  sides.^ 
If  in  land  warfare,  when  it  has  hitherto  been  the  custom  to  lay  hands 
on  all  the  transport  within  reach  without  drawing  nice  distinctions 
as  to  its  ownership,  the  practice  is  now  surrounded  with  the  closest 
restrictions,  there  is  little  to  be  said  for  it  in  maritime  struggles, 
where  the  difference  between  neutral  and  belligerent  property  has 
always  been  sharply  accentuated.  Moreover,  it  is  difficult  to  see 
why  vessels  alone  should  be  taken.  Why  not  specie  also,  or  cargoes 
of  arms  and  ammunition,  or  indeed  anything  the  belligerent  is  in 
need  of  for  warlike  purposes  ?  The  practice,  if  good  at  all,  is  good 
for  whatever  an  army  or  navy  may  require.  But  in  truth  it  is  so 
indefensible  that  it  is  now  scarcely  defended.  Belligerents  must  make 
war  with  their  own  resources  and  what  they  can  capture  from  the 
enemy,  not  with  neutral  property  which  is  unfortunate  enough  to 
be  for  the  moment  in  their  power.  Extreme  need  may  excuse  small 
seizures,  just  as  it  excuses  small  violations  of  neutral  territory;  but 
the  act  is  nevertheless  an  offense,  and  as  such  requires  atonement — 
great  or  sHght  according  to  the  circumstances  of  the  case.  In  the 
vigorous  words  of  Dana,^  angary  "is  not  a  right  at  all,  but  an,  act 
resorted  to  from  necessity,  for  which  apology  and  compensation 
must  be  made  at  the  peril  of  war." 

1  Fifth  Convention  of  the  Hague  Conference  of  1907,  Article  19. 
« Note  152  to  Wheaton's  International  Law. 


DE  LOUTER. 

[Het  stellig  Volkenrecht,  The  Hague,  1910,  vol.  2,  pp.  164,  412.] 

[P.  164,  sec.  41 — Dwangmiddelen  is  divided  into  (a)  retorsion, 
(&)  reprisals,  (c)  embargo,  and  at  the  close  of  the  last  paragraph,  p.  174, 
he  states:] 

Whenever  such  seizure  is  apphed  to  one's  own  ships,  either  for 
the  purpose  of  search,  or  as  a  measure  of  precaution  and  sanitation, 
the  act  does  not  come  within  the  field  of  international  law,  but 
within  that  of  political  law,  and  by  only  a  few  if  is  called  civil 
embargo.  Nor  can  other  coercive  measures,  called  arret  de  prince 
and  droit  d'angarie  which  fall  within  the  rules  of  warfare,  and  repre- 
senting other  forms  of  seizure  of  ships,  be  identified  with  embargo 
as  a  principle  of  international  law. 

[Treating  of  the  right  of  seizing  neutral  goods  anent  which  he 
takes  the  prevailing  view,  he  adds:] 

P.  412:  A  disputable  exception,  one,  moreover,  of  subordinate 
importance,  is  the  so-caUed  droit  d'angarie  which,  since  Louis  XIV, 
has  been  accepted  especially  by  France,  consisting  in  the  right 
(authority),  owing  to  war  necessity,  to  seize  neutral  property, 
especially  ships,  for  the  purpose  of  using  them  as  means  of  transport 
or  even  for  other  war  ends.  This  authority,  upheld  by  some,  as 
for  instance  by  Azuni  and  PhiUimore,  under  certain  guaranties,  is 
denied  by  many  others,  as  for  instance,  by  HautefeuiJle.  It  again 
attracted  attention  when  in  December  1870  the  Germains,  at  DucTair, 
scuttled  some  English  coal  barges  at  the  mouth  of  the  Seine,  to 
prevent  access  to  the  river  to  French  gunboats.  Upon  the  protest 
of  Great  Britain,  Count  v.  Bismarck  repMed  by  apologizing  and  with 
an  offer  of  full  indemnification.  It  cannot  be  said  that  such  a  right 
exists;  absolute  necessity  does  not  legalize  an  act;  but  it  does,  never- 
theless, excuse  unlawful  acts. 
92 
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[International  Law,  second  edition,  London,  1912,  vol.  2,  p.  446.] 

IX.  Right  of  Angary. 

§  364.  Under  the  term  jus  angariae  ^  many  writers  on  Interna- 
tional Law  place  the  right,  often  claimed  and  practiced  in  former 
times,  of  a  belligerent  deficient  in  vessels  to  lay  an  embargo  on  and 
seize  neutral  merchantmen  in  his  harbours,  and  to  compel  them  and 
their  crews  to  transport  troops,  ammunition,  and  provisions  to 
certain  places  on  payment  of  freight  in  advance.^  This  practice 
arose  in  the  Middle  Ages,'  and  was  made  much  use  of  by  Louis  XIV 
of  France.  To  save  me  vessels  of  their  subjects  from  seizure  under 
the  right  of  angary.  States  began  in  the  seventeenth  century  to 
conclude  treaties  by  which  they  renounced  such  right  with  regard 
to  each  other's  vessels.  Thereby  the  right  came  into  disuse  during 
the  eighteenth  century.  Many  writers  *  assert,  nevertheless,  that 
it  is  not  obsolete,  and  might  be  exercised  even  to-day.  But  I  doubt 
whether  the  Powers  would  concede  to  one  another  the  exercise  of 
such  a  right.  The  facts  that  no  case  happened  in  the  nineteenth 
century  and  that  International  Law  with  regard  to  rights  and 
duties  of  neutrals  has  become  much  more  developed  during  the 
eighteenth  and  nineteenth  centuries,  would  seem  to  justify  the 
opinion  that  such  angary  is  now  probably  obsolete,'  although  some 
writers  °  deny  this. 

§  365.  In  contradistinction  to  this  probably  obsolete  right  to 
compel  neutral  ships  and  their  crews  to  render  certain  services, 
the  modern  right  of  angary  consists  in  the  right  of  belligerents  to 
make  use  of,  or  destroy  in  case  of  necessity,  for  the  purpose  of  offence 
and  defence,  neutral  property  on  their  own  or  on  enemy  territory  or 
on  the  Open  Sea.  In  case  property  of  subjects  of  neutral  States 
is  vested  with  enemy  character,^  it  is  not  neutral  property  in  the 
strict  sense  of  the  term  neutral,  and  all.  rule's  respecting  appropria- 
tion, utilisation,  and  destruction  of  enemy  property  obviously  apply 
to  it.  The  object  of  the  right  of  angary  is  such  property  of  subjects 
of  neutral  States  as  retains  its  neutral  character  from  its  temporary 
position  on  belligerent  territory  and  which  therefore  is  not  vested  with 
enemy  character.  All  sorts  of  neutral  property,  whether  it  consists 
of  vessels  or  other '  means  of  transport,  or  arms,  ammunition,  pro- 
visions, or  other  personal  property,  may  be  the  object  of  the  right 

'The  term  angaria,  which  in  medieval  Latin  means  post-station,  is  a  derivation  Irom  the  Greek  term 
i-yT-apoi  tor  messenger.    Jus  angariae  wovild  therefore  literally  mean  a  right  ol  transport. 

'  See  sec.  40. 

'  On  the  origin  and  development  of  thejMS  angariae,  see  Albrecht,  Sequisitionen,  pp.  24-37. 

*  See,  for  instance,  Phillimore,  in,  sec.  29;  Calvo,  in,  sec.  1277;  Heflter.  sec.  150;  Perels,  sec.  40. 

»  See  Article  39  of  the  '  'Efeglement  sur  le  regime  l&al  des  navires  *  *  *  dans  les  ports  strangers  "  adopted 
by  the  Institute  of  International  Law  (Annuairs,  XVII.  1898,  p.  272):  "Le  droit  d'angarie  est  suprim^, 
soit  en  temps  de  paix,  soit  en  tetnps  de  guerre,  quant  a  ux  navires  neutres." 

« See  Albrecht,  ap.  cit.,  pp.  34-37. 

'  See  sec.  90. 

'  Thus  in  1870,  during  the  Franco-German  War,  the  Germans  seized  hundreds  of  Swiss  and  Austrian 
railway  carriage.?  in  France  and  made  use  of  them  for  military  purposes. 
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of  angary,  provided  the  articles  concerned  are  serviceable  to  military 
ends  and  wants.  The  conditions  under  which  the  right  may  be 
exercised  are  the  same  as  those  under  which  private  enemy  property 
may  be  utilized  or  destroyed,  but  in  every  case  the  neutral  owner 
must  be  fuUy  indemnified.' 

A  remarkable  case  ^  happened  in  1871  during  the  Franco-German 
War.  The  Germans  seized  some  British  coal-vessels  lying  in  the 
river  Seine  at  Duclair.  and  sank  them  for  the  purpose  of  preventing 
French  gunboats  from  running  up  the  river.  On  the  intervention 
of  the  British  Government,  Count  Bismarck  refused  to  recognize 
the  duty  of  Germany  to  indemnify  the  owners  of  the  vessels  sunk, 
although  he  agreed  to  pay  indemnities. 

However,  it  may  safely  be  maintained  that  a  duty  to  pay  indem- 
nities for  any  damage  done  by  exercising  the  right  of  angary  must 
nowadays  be  recognized.  Article  53  of  the  Hague  Regulations 
stipulates  the  payment  of  indemnities  for  the  seizure  and  utilitisa- 
tion  of  all  appliances  adapted  to  the  transport  of  persons  or  goods 
which  are  the  private  property  of  inhabitants  of  occupied  enemy 
territory,  and  article  52  of  the  Hague  Regulations  stipulates  pay- 
ment for  requisitions;  if,  thus,  the  immunity  from  confiscation  of 
private  property  of  inhabitants  is  recognized,  all  the  more  must 
that  of  private  neutral  property  temporarily  on  occupied  enemy 
territory  be  recognized  also. 

§  366.  A  special  case  of  the  right  of  angary  has  found  recogni- 
tion by  article  19  of  Convention  V.  of  the  Second  Peace  Conference 
enacting  that  railway  material  coming  from  the  territory  of  a  neutral 
Power,  whether  belonging  to  the  neutral  State  or  to  companies  or 
private  persons,  shall  not  be  requisitioned  or  utilised  by  a  belligerent, 
except  in  the  case  of  and  to  the. extent  required  iy  absolute  necessity,  that 
it  shall  as  soon  as  possible  be  sent  back  to  the  country  of  origin,  and 
that  compensation  shall  be  paid  for  its  use.'  But  it  must  be  men- 
tioned that  article  19  gives  a  right  to  a  neutral  Power,  whose  railway 
material  has  been  requisitioned  by  a  belligerent,  to  retain  and  make 
use  of,  to  a  corresponding  extent,  railway  material  coming  from  the 
territory  of  the  belligerent  concerned. 

§  367.  Whatever  the  extent  of  the  right  of  angary  may  be,  it 
does  not  derive  from  the  law  of  neutrality.  The  correlative  duty 
of  a  belligerent  to  indemnify  the  neutral  owner  of  property  appro- 
priated or  destroyed  by  the  exercise  of  the  right  of  angary  does 
indeed  derive  froni  the  law  of  neutrality.  But  the  right  of  angary 
itself  is  rather  a  right  deriving  from  the  law  of  war.  As  a  rule  this 
law  gives,  under  certain  circumstances  and  conditions,  the  right  to 
a  belligerent  to  seize,  make  use, of,  or  destroy  p. ivats  property  of 
inhabitants  only  of  occupied  enemy  territory,  but  under  other  cir- 
cumstances and  conditions,  and  very  exceptionally,  it  likewise  gives 
a  belligerent  the  right  to  seize,  use,  or  destroy  such  neutral  property 
as  is  temporarily  on  occupied  enemy  territory. 

1  See  article  6  of  U.  S.  Naval  War  Code:— "11  military  necessity  should  require  it,  neutral  vessels  found 
within  the  limits  of  belligerent  authority  may  he  seized  and  destroyed,  or  otherwise  used  for  military 
purposes,  but  in  such  cases  the  owners  of  the  neutral  vessels  must  be  fully  recompensed.  The  amount 
of  the  indemnity  should,  if  practicable,  be  agreed  upon  in  advance  with  the  owner  or  master  of  the  vessel; 
due  regard  must  be  had  for  treaty  stipulations  upon  these  matters."    See  also  Holland,  War,  No.  140. 

'  See  Albrecht,  op.  «'(.,  pp.  45-48. 

'  See  Nowacki,  Die  Eisenbahnen  iro  Kriegc  (1906),  pp.  116-128,  and  Albrecht,  op.  cU.,  pp.  22-24. 


PERELS. 

[Das  intemationale  oftentliche  Seerecht  der  Gegenwart,  second  edition,  Berlin,  1903; 

pp.  221-222.] 


III.  Angaeiae 

The  right  of  war  does  not  only  admit  of  the  detention  of  neutral 
merchant  ships,  but  even  of  the  authority  of  the  belligerents  to  use 
them  in  their  ports  for  transportation  service,  and  to  use  the  qrews 
of  such  vessels  to  perform  services.^  These  services  are  called 
angariae,  and  the  right  to  rec^uisition  them  is  called  jus  angariae} 

The  right  of  angary  has,  in  numerous  treaties  of  commerce  and 
navigation,  found  express  or  implicit  recognition,  even  in  the  most 
recent  times.  The  fact  that  this  right  is  contested  on  the  part  of 
a  few  publicists  can  not  be  upheld.^ 

The  commanders  of  the  Enghsh  Navy  are,  it  is  true,  directed  to 
object  to  such  requisition  of  British  merchant  ships  and  to  endeavor 
to  secure  their  release.* 

Whenever  the  captain  of  a  merchant  ship  has  been  subjected  to 
the  law  of  angary,  the  ship  owner  is  entitled  to  a  claim  for  indemni- 
fication. According  to  the  more  recent  treaties  of  commerce  and  navi- 
gation ^  such  a  requisition  for  military  purposes  or  other  public 
service,  in  so  far  as  it  is  not  absolutely  excluded,  may  be  effected  only 
after  a  previous  determination  of  a  proper  indemnification. 

1 V.  Liszt  (section  24,  p.  183)  derives  tlie  right  of  angariae— sad  alsotheriglit  o(  the  detention ol  neutral 
merchant  ships  without  the  requisition  for  services— from  the  idea  of  necessity ;  Eivier  argues  to  the  same 
effect  (.Principes,  II,  p.  328). 

'  This  conception  recurs  frequently  in  the  Roman  sources,  and  is  related  to  iyyapos  (messenger,  from  the 
Persian)  and  denotes  in  its  wider  sense  compulsory  services  for  public  purposes.  See,  F.  F.  Karseboom, 
Specimenjuris  gentium  et  pvblici  de  navium  detentione,  quae  vulgo  dicitur  embargOj  Amstel.  1840,  p.  34  bis  44. 

*  Especially,  v.  Konig  {Handbuchdes  deiUschcn  KonsularwesenSj  6th  ed.  Berlin,  1902,  p.  130,  note.);  Kleea 
(in  the  Rev  de  dr.  i.,  volume  25  [1893],  p.  282);  Bosse,  {Elements,  p.  53).— De  Boeck  (Section  737)  criticises 
the  right  of  angary,  with  reference  to  neutral  ships  as  "odieux  et  vexatoire." 

*  Q.  R.  Art.  456:  "In  the  case  of  any  British  merchant  ship  whose  nationality  is  unquestioned  being 
coerced  into  the  conveyance  of  troops  or  into  taking  part  in  other  hostile  acts,  the  Senior  Naval  Officer, 
should  there  lie  no  Diplomatic  or  Consular  Authority  on  the  spot,  will  remonstrate  with  the  local  authori- 
ties and  take  such  other  steps  to  assure  her  release  or  exemption  as  the  case  may  demand,  and  as  may  be 
in  accordance  with  the  Regulations. " 

'  Of  the  older  treaties,  see  the  treaty  between  Prussia  and  the  United  States  of  North  America,  of  luly 
11, 1799  (Art.  16),  in  conjunction  with  the  treaty  of  May  1, 1828  (Art.  12).  Of  the  more  recent  treaties  of 
commerce  and  navigation  concluded  by  Germany,  the  following  deal  with  the  matter:  with  Salvador  of 
June  13, 1870  (Art.  6)  [not  in  force];  with  Portugal  of  March  2, 1872  (Art.  2);  with  Costa  Rica  of  May  18, 187S 
(Art.  7);  with  the  Kingdom  of  the  Hawaiian  Islands  of  March  25-September  19, 1879  (Art.  72);  with  Mexico 
of  December  5,  1882  (Art.  14);  with  Spain  of  July  12,  1883  (Art.  6);  with  Dominican  Republic  of  January 
30, 1885  (Art.  8);  with  Guatemala  of  September  20. 1887  (Art.  7)  [denounced];  with  Honduras  of  December 
12, 1887  (Art.  7);  with  Colombia  of  July  23,  1892  (Art.  7);  with  Nicaragua  of  February  4,  1896  (Art.  7). 
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PERELS. 

[Manuel  de  droit  maritime  international,  Arendt  edition,  1884,  p.  254.] 

Section  41.  Emploi  de  Navires  de  Commekce  Neutres  a  des 

Usages  de  Guerre 

I.  Nous  avons  expos6  plus  haut  (§  31,  V)  pourquoi  Ton  doit  con- 
siderer  comme  legitime  I'embargo  mis  dans  Tint^rSt  des  operations 
mUitaires  sur  les  navires  de  commerce  neutre  qui  se  trouvent  dans 
les  ports  du  belligerant.  Mais  ce  n'est  pas  seulement  le  simple 
arr^t,  execute  par  la  force  en  cas  de  resistance,  qui  est  permis;  les 
usages  de  la  guerre  autorisent  aussi  I'emploi  du  navire  neutre  h  des 
services  de  transport  et  autres  du  mdme  genre,  auxquels  1' Equipage 
neutre  peut  lui-m^me  6tre  forc6  de  concourir.  C'est  le  droit  d' 
angarie;  U  peut  toutefois  itre  interdit  par  traitSs.  Le  devoir  du 
capitaine  d'un  navire  de  commerce  est  de  se  rendre  a  une  requisition 
de  cette  esp&ce,  sauf  aux  armateurs  a  recourir  en  dommages-int6r§ts 
pour  6tre  indemnises  du  tort  que  ces  mesures  leur  ont  cause.  De 
nombreux  trait^s  contiennent  des  stipulations  expresses  h  cet  egard.* 
D'apres  la  pratique  r6cente,  une  semblable  saisie,  destinee  h,  pourvoir 
k  des  entreprises  militaires  ou  k  d' autres  services  publics,  ne  peut  se 
produire  que  centre  indemnite  a  fixer  pr6alablement;  souvent  aussi 
on  a.  interdit  par  traite  toute  requisition  adressee  aux  sujets  de 
I'autre  partie  contractante  pour  les  contraindre  k  participer  a  des 
operations  militaires,  et  Ton  a  reconnu  implicitement  par  Ik  que  les 
equipages  de  leurs  navires  ne  pouvaient  Stre  forces  a  rendre  des 
services  de  cette  nature. 

II.  II  faut  m§me  regarder  comme  permise  la  destruction  de 
navires  neutres  qui  se  trouvent  dans  les  eaux  de  I'ennemi,  pour 
cause  de  necessite  militaire  et  contre  pleine  indemnite.^  La  saisie  de 
b8;timents  anglais  qui  furent  coul6s  k  fond  dans  la  Seine,  k  Duclair, 
par  les  troupes  prussiennes  en  d^cembre  1870,  provoqua  un  long 
echange  de  notes  entre  les  cabinets  de  Londres  et  de  Berlin.  L'AUe- 
magne  paya  I'indemnite,  mais  en  maintenant  le  principe  que  dans 
des  cas  semblables  cette  obligation  incombait  au  vaincu  et  non  au 
vainqueur.' 

'  Parmi  les  anciens  trait^s,  voir  ceux  entre  la  Prusse  et  les  Etats-Unis  d'AmSrique  des  10  septembre 
1785  et  11  jtiiUet  1799  (art.  16);  parmi  les  rScmts,  celui  de  I'Allemagne  avec  I'Espaeiie,  du  30  mars  1868 
(art.  5),  avec  le  Mexique,  du  28  aoflt  1869  (art.  13),  avec  le  Salvador,  du  13  juin  1870  (art.  6),  avec  le  Portu- 
gal, du  2  mars  1872  (art.  2),  avec  le  royaume  des  lies  Hawiiemies,  du  26  mars/19  septembre  1879  (art.  2). 

'  Bluntschli,  art.  795  a. 

^  Voir  sur  cet  incident,  Dahn,  dails  les  Annates  de  Varmee  et  de  la  marive  allemavdes,  t.  V,  p.  138  et  suiv., 
et  r^chanjre  de  d^pSches  ofHcielles  dans  le  Staatsarchiv.  t.  XX,  n°  4498.  k  4509,  et  dans  Hirth's  Tagebwsh, 
n<"  1229,  1254.  1309,  1330,  1339,  1405. 
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PHILLIMORE. 

^Commentaries  upon  International  Law,  third  edition,  London,  1879-85  vol  3 

pp.  46,  49.] 

The  distinction  between  the  Civil  and  the  Belligerent  (so  to  speak) 
Embargo,  is  explained  in  a  judgnient  given  by  Lord  Stowell,  in  the 
matter  of  the  Dutch  ships  detained  in  port,  at  the  Cave  of  Good  Hope, 
before  declaration  of  hostilities  against  Holland,  claimed  as  droits 
of  Admiralty,  condemned  to  the  Crown  jure  coroime. 

'  'On  the  breaking  out,  I  cannot  say  of  war,  but  of  that  ambiguous  situation  into  which 
the  irregular  conduct  of  France  had  put  different  countries,  but  dissolving  the  con- 
nection between  the  governors  and  the  governed,  it  was  found  necessary,  when  Hol- 
land became  exposed  to  the  invasion  of  the  French  arms,  to  detain  by  the  strong  hand 
of  power,  a  number  of  Dutch  ships  in  the  ports  of  this  kingdom.  At  the  same  time, 
conciliating  language  was  used  to  the  proprietors,  and  promises  were  held  out  to  all 
such  as  should  voluntarily  come  in,  that  their  property  should  be  restored  to  them. 
It  is  notorious  also,  that  on  the  declaration  of  hostilities  that  ensued,  these  seizures 
were  enforced,  with  a  retrospective  operation,  on  all  who  had  not  complied  with  the 
terms;  and  were  not  considered  as  mere  Civil  Embargoes,  but  as  acts  of  forcible  pos- 
session, on  which  the  property  so  seized  was  finally  condemned  as  prize  to  the  Crown. 
Now,  unless  very  strong  and  solid  distinctions  can  be  pointed  out  between  this  case 
and  those  which  have  pursued  this  course,  I  see  no  reason  why  this  should  not  journey 
in  the  same  track.  Two  or  three  distinctions  have  been  taken.  In  the  first  place, 
it  is  said,  that  the  detention  in  the  ports  of  England  was  a  mere  Civil  Embargo,  and 
that  an  Embargo  of  that -nature  could  not  extend  to  foreign  ports,  where  the  Crown 
of  England  has  no  jurisdiction.  In  the  first  place,  it  is  not  necessary  that  the  Embargo 
should  be  exactly  of  the  same  nature,  in  order  to  vest  the  Rights  of  the  Crown:  for  any 
mode  of  forcible  occupancy  or  detainer  prior  to  hostilities  is  sufficient  for  the  purpose; 
and,  secondly,  the  nature  of  the  Embargo  in  the  ports  of  this  kingdom  is  not  very 
accurately  described,  when  it  is  termed  a  mere  Civil  Embargo;  for  it  was  a  detention  by 
actual  force  applied  to  them.  The  ships  were  generally  taken  possession  of  by  an 
armed  power;  it  was  not  the  mere  hand  oi  the  Custom  House  that  was  laid  upon  them, 
in  the  civil  mode  of  forbidding  an  egress,  but  it  was  a  restraint  and  compulsion,  acting 
by  the  terror  and  use  of  force.  The  Embargo  at  the  Cape  was  likewise  an  Embargo  of 
force;  and  the  very  argument  that  it  could  not  be  a  Civil  Embargo,  because  this  Gov- 
ernment had  no  right  to  lajr  on  a  Civil  Embargo  in  a  foreign  port,  proves  that  it  was  an 
Embargo  of  force;  though,  if  it  was  at  all  necessary  that  it  should  partake  of  anything 
like  a  civil  authority,  it  must  be  remembered  that  the  Stadtholder's  name  and  author- 
ity is  likewise  employed;  but  it  is  notorious,  that  some  ships  of  war  that  attempted 
forcibly  to  escape  were  forcibly  detained:  that  is  enough  to  show  its  nature,  if  it  were 
at  all  necessary." ' 

[Page  49-]    There  is  yet  another  measure,   partaking  also  of  a 
belligerent  character,   though  exercised,  strictly  speaking,  in   time 
of  peace,  called  by  the  French  le  droit  d'Angcirie.'     It    is    an    act    of 
the  State,  by  which  foreign  as  well  as  private  domestic  vessels  which   I 
happen  to  be  within  the  jurisdiction  of  the  State,  are  seized  upon,   I 
and  compelled  to  transport  soldiers,  ammunition,  or  other  instru-  ' 
ments  of  war;  in  other  words,  to  become  parties  against  their  will  to 
carrying  on  direct  hostilities  against  a  Power  with  whom  they  are  at  f 
peace.     The  owners  of  these  vessels  receive  payment  of  freight  be- 
forehand.    Such  a  measure  is  not  without  the  sanction  of  practice 
and  usage,  and  the  approbation  of  many  good  writers  upon  Inter- 

1  The  Gertmyda,  2  C.  Rob.  Adm.  Rep.  219-21. 

2  Vide  post  Count  Bismarck's  reference  to  the  passage. 
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national  Law;'  but  if  the  reason  of  the  thing  and  the  paramount 
principle  of  national  independence  be  duly  considered,  it  can  only  be 
excused,  and  perhaps  scarcely  then  justified,  by  that  clear  and  over-' 
whelming  necessity  which  would  compel  an  individual  to  seize  bis 
neighbour's  horse  or  weapon  to  defend  his  own  life.  At  all  events, 
justice  demands  that  the  owners  of  such  goods  and  vessels  be  in- 
demnified for  all  damages  caused  by  the  interruption  of  their  lawful 
gains,  and  for  the  possible  destruction  of  the  things  themselves, 
though  so  high  an  authority  as  M.  Masse ^  says  that  usage  has  not 
hitherto  gone  that  length. 

The  doctrine  here  laid  down  was  admitted  and  acted  upon  by 
Prussia  when,  in  the  last  war  with  France,  she  sank  certain  British 
vessels  in  the  mouth  of  the  Seine. 

******* 

A  proper  indemnification  was  subsequently  made. 

It  is  worse  than  idle  to  speak  or  write  in  a  depreciating  tone,  as 
some  modern  writers  do,  of  the  value  and  influence  of  usage  ^  in  all 
international  affairs.  Not  only  is  it  a  law  to  which  both  contending 
parties  may  be  held  to  have  assented,*  but  its  notoriety  operates 
as  a  notice  and  warning  to  foreigners  that  in  certain  contingencies 
certain  consequences  will  follow  within  a  certain  jurisdiction.  It  is 
optional  with  them  to  place  themselves  or  hot  within  that  juris- 
diction;'but  when  the  contingency  does  arise,  and  the  consequence 
does  follow,  ignorantia  juris*  is  morally  and  legally  a  bad  plea, — an 
argument  which,  in  truth,  answers  much  shallow  declamation  upon 
this  and  similar  subjects. 

XXX.  We  have  been  considering  this  droit  d'Angarie  solely  with 
respect  to  neutrals.  So  far  as  subjects  are  concerned,  it  is  a  question 
of  Public,  and  not  International  Law;  so  far  as  allies  are  concerned, 
they  cannot  reasonably  complain  if  they  meet  with  the  same  treat- 
ment as  subjects. 

XXXI.  It  may  perhaps  be  thought  that  these  remarks  have 
trespassed  upon  that  part  of  this  work  which  treats  of  open  war,  but  it 
does  not  necessarily  follow  that  war  ensues  upon  the  first  exercise 
of  this  right,  and  the  droit  d'Angarie  is  always  classed  with  Reprisals 
and  Embargo  by  writers  upon  International  Law. 

1"*  ♦  *  ^n7iiriorMm  onus  etiam  oxtoros  aliclt,  quod  quotidianaoonBrmat  praxis." — Vinuius  ad 
Peckium,  De  Navih.  non  e  cm.  Stypminnus,  Ai  Jus  Mult.  Anseat.  Pt.  v.  c.  i.  n<>.  23.  Loocenius,  De 
Jure  Mail.  1.  i.  c.  v.  s.  3.  Azuni,  Droit  Mintime  de  I'Europe,  t.  i.  c.  iii,  art.  5.  Mass£,  Droit  Commer- 
cial, t.i.  1.  ii.  tit.  1.  0.  2.  s.  7.  SBOt.  6  s'etprimeenceuertuei:  "Le^belligSrants,  toutenre^ipectant  d'ailleurs 
la  neutrality,  la  soumettent  quelquefois  ^certaines  e.cigences  qui,  sans  lui  porter  atteinte,  entravent  mo- 
metitanitamt  la  liberty  des  neutres.  Cert  cc  qui  a  lieu  loriqu'un  Etit  belli^Srant  met  en  rSquisition  les 
b^timents  neutres  qui  se  trouvent  dm-i  iei  ports  et  rade^dosi  dominition  et  les  oblige  i  transporter, 
moyennant  salaire,  des  armes.  des  troupes,  des  munitions;  on  donne  k  cette  requisition  le  nom  d'angarie." 

Tliese  authorities  are  cited  by  M.  HjutefeuiUe. 

'"Obser/oni,  au  surplus,  que  les  prestation;  imoosfe;  aux  navires  atteints  parl'angarle  ne  sont  pas 

f;ratuites,  et  que  les  armiteurs  doivent  reseroir  la  svlaire  du  service  force  qu'ils  ont  rendu  *  *  *    U  serait 
uste  aussi.  dit-il,  de  les  indemniser  en  outre  des  dommi^tes  qu'ils  ont  pa  souflrir  par  suite  de  I'interruption 
de  leur  voyage,  ou  de  leurs  expeditions;  mais  I'usage  ne  paraft  pas  aller  jusque  14."—  Massi,  t.  i.  1.  ii,  tit.  i.  c. 
il.  s,  2.  sec.  5.  n".  324. 
"  Vide  ante,  vol.  i,  pt.  i.  q.  v.    "  Probatur  autem  hoc  jus  genliam"  (here  used  for  ju.?  inter  gentes)  "(er&  modo 

8U0  jus  non  scriptum  civile,  usu  continuo,  et  te.stimonio  peritorura.    Est  enim  hoc  jus,  ut  rectfe  notat  Dlo 
hrysostomus,  tvpijiia  PLov  khI  xtibnou,  repertum  temporis  et  itsus,  atque  in  eam  rem  maximum  nobis usum 
praebent  ilhistres  annalium  condltores. "—Gro«.  1.  i.  c.  1.  xiv.  2. 
1  Vide  post. 


SPAIGHT. 

[War  Rights  on  Land,  London,  1911,  p.  510.] 

The  property  of  neutral  individuals  which  is  permanently  situated 
in  an  invaded  territory  is  subject  to  all  the  risks  of  war.  The  belliger- 
ent has  an  unquestioned  war  right  to  seize,  use,  or  destroy  such 
property  if  military  nesessity  demands.  His  further  right  to  seize 
or  destroy  neutral  property  which  is  only  passingly  within  his  terri- 
tory or  that  occupied  by  him  has  now  received  international  recogni- 
tion, so  far  as  railway  material  is  concerned,  in.  Article  xix  of  The 
Hague  Convention.  Such  a  right — called  by  jurists  the  right  of 
Angary  of  Prestation — ^has  always  been  admitted  by  usage. 

This  right  appears  (says  Cobbett)  to  be  no  more  than  a  particular  application  of  the 
general  right  which  a  State  has  to  appropriate  all  property,  foreign  or  domestic,  found 
within  the  limits  of  its  jurisdiction  or  occupation,  for  purposes  dictated  by  public 
necessity.  To  attempt  to  deny  or  suppress  the  exercise  of  the  right  in  such  cases 
w:ould  be  futile.  One  can  only  say  that  so  far  as  neutral  property  is  concerned,  its 
exercise  ought  to  be  founded  on  great  military  necessity  and  that  a  proper  indemnity 
ought  to  be  paid.' 

Two  instances  of  the  application  of  the  droit  d'angarie  occurred  in 
the  Franco-German  War.  The  Germans  seized  600  or  700  carriages 
belonging  to  the  Swiss  Central  Railway  and  kept  them  for  a  con- 
siderable time.^  The  other  case  was  an  even  rnore  remarkable  one. 
Seven  English  colliers  had  come  up  the  Seine  to  Rouen  under  a 
German  permit  and,  having  discharged  their  cargoes,  were  taking 
in  ballast  preparatory  to  returning,  when  they  were  severally  boarded 
by  parties  of  German  officers  and  men,  who  informed  the  captain  in 
each  case  that  his  ship  was  required  by  the  German  military  authori- 
ties. The  captams  protested  and  pomted  to  the  flag  of  England  at 
their  mastheads;  but  the  officers,  sure  of  their  war  law,  were  not  at 
all  impressed  by  that  symbol,  and  merely  repeated  that  they  had 
instructions  to  requisition  the  ships  and  sink  tnem  in  the  river;  the 
object  being  to  close  the  channel  against  the  French  g^un-boats 
which  made  excursions  up  the  river  from  Havre  and  Quilleboeuf. 
Some  of  the  ships  are  stated  to  have  been  scuttled  before  the  crew 
had  had  time  to  remove  their  effects ;  indeed  in  one  case  the  German 
soldiers  went  down  into  the  hold  with  augers  to  scuttle  the  ship 
before  anything  had  been  said  to  the  master.  In  no  case  did  the 
captain  haul  down  his  fla;g;  this  was  done  by  the  Germans  in  some 
cases,  while  in  others  the  ships  were  sunk  with  their  colours  flying. 
The  nag  of  the  Sylph  is  said  to  have  been  trampled  u^on  and  used  as 
a  boot-wiper  by  the  party  which  boarded  that  ship.  The  crews 
reached  Newhaven  in  a  state  of  destitution  and  the  tale  they  told — 
perhaps  a  little  garnished,  as  mariners'  tales  are  wont  to  be — ^very 
nearly  set  England  in  a  blaze.  The  sensation  caused  by  the  inci- 
dent was  hardly  less  acute  and  deep  than  that  which  followed  the 
sinking  of  the  English  fishing-smacks  on  the  Dogger  by  Ro  jestvensky's 
fleet  in  1904.     The  matter  was  taken  up  by  the  British  Government, 


I  Sir  W.  Pitt  Cobbett,  Leading  Cases  and  Opinions  on  International  Law,  p.  349. 
>  Cobbett,  loc.  eit.;  Hall,  International  Law,  p.  744. 
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who  called  upon  Germany  for  an  explanation.  Bismarck  at  once 
expressed  the  regret  of  his  Government,  admitted  the  claim  of  the 
owners  and  crews  to  indemnification,  and  promised  that,  if  it  were 
proved  "that  excesses  had  been  committed  which  were  not  justified 
by  the  necessity  of  defence,"  the  guilty  persons  would  be  called  to 
account.  But  at  the  same  time  he  contended:  "That  the  measure 
in  question,  however  exceptional  in  its  nature,  did  not  overstep  the 
bounds  of  international  warlike  usages.  A  pressing  danger  was  at 
hand,  and  every  other  means  of  averting  it  was  wanting;  the  case 
was  therefore  one  of  necessity,  which  even  in  time  of  peace  may  ren- 
der the  employment  or  destruction  of  foreign  property  admissible, 
under  reservation  of  indemnification." 

Great  Britain  did  not  demur  to  this  statement  of  the  International 
Law  bearing  upon  the  case  and  the  incident  was  closed  by  an  amicable 
settlement.^  Even  in  the  immediate  heat  of  the  controverey  all  the 
enlightened  opinion  of  England  recognized  that  the  Germans  had 
not  overstepped  their  war  rights  in  doing  what  they  did.  It  was 
only  the  extreme  pro-Gallicists  who  cried  out  for  "  an  hour  of  Chatham, 
Nelson,  or  Cromwell"  and  demanded  a  holocaust  of  Prussian  ships 
to  avenge  the  insult  to  the  British  flag.  Given  a  vital  and  pressing 
necessity,  an  emergency  "which  would  compel  an  individual  to  seize 
his  neighbour's  horse  or  weapon  to  defend  his  own  life,"  ^  a  com- 
mander is  fully  entitled  to  resort  to  any  seizure  or  destruction  of 
any  property  whatsoever  which  is  essential  to  his  self-preservation 
The  verdict  of  the  German  Manual  on  the  Duclair  incident — it  was 
at  Duclair  that  the  colliers  were  actually  sunk — is  a  temperate  and 
sound  one.  The  act,  it  says:  "Was  certainly  justified  by  the  neces- 
sities of  war,  but  it  amounted  to  a  violent  outrage  upon  English 
property  and  for  this  the  British  Government  claimed  an  indemnity, 
which  was  willingly  granted  by  Germany.^ " 

But  the  right  to  seize  or  destroy  neutral  property  wliich  is  not,  as 
it  were,  domiciled  in  the  enemy's  country,  but  which  has  been 
brought  there  in  the  course  of  that  international  commerce  which 
it  is  the  general  interest  of  nations  to  protect  in  war  as  in  peace,  is  a 
right  which  requires  to  be  jealously  watched  and  restricted. 

The  new  provision  (added  in  1907)  of  Article  xix  which  allows  a 
neutral  State  to  keep  and  use  the  railway  material  of  a  belligerent 
who  has  seized  its  stock  has  a  double  object:  first,  to  prevent  a  neutral 
State  having  its  own  railway  service  disorganized  by  the  loss  of  its 
rolling  stock;  secondly  to  provide  an  automatic  discourageTfent, 
as  it  were,  to  the  practice  of  seizing  neutral  material  which  a  belliger- 
ent might  be  inclined  to  resort  to  if  the  material  so  obtained  became 
a  clear  addition  to  his  resources.  The  set-off  provided  by  the  article 
constitutes  a  valuable  restraint  upon  unscrupulous  belligerents. 
The  seizure  by  the  neutral  is  not  a  measure  of  reprisals;  and  it 
must  be  resorted  to  impartially  and  not  in  such  a  way  as  to  favour  a 
particular  belligerent. 

1  See  a  very  Jul!  account  of  the  incident  in  Cfessell's  History,  Vol.  II,  pp.  88,  667-8;  see  also  Hall,  Imter- 
ntitional  Law,  pp.  744^-5;  Boyd's  Wlieaton's  iTtternoiiti'n/il  Law,  p.  353.  The  indemnity  paid  by  Germany 
included  (1)  the  value  of  the  ships  and  26%  in  addition;  (2)  the  highest  value  of  the  cargoes  at  the  time  ' 
of  capture  and  at  the  place  of  shipment,  less  port  dues  and  charges  for  unloading,  which  had  not  been  paid- 
{3)3maUsumsincurredforprotestsandcountercertlficates:  (4)  5%  interest  on  the  sums  so  ascertained  ^Dhe 
masters  and  seamen  also  put  forward  a  claim  for  loss  of  employment  and  effects,  but  the  British  Govern- 
ment refused  to  prefer  a  claim  on  Germany  under  this  head.  The  cost  of  sending  the  men  home  was  also 
allowed  by  Germany  (Gobbett,  op.  cit.,  p.  348). 

2  Sir  R.  PhilUmore,  quoted  Lawrence,  International  Law,  p.  516, 
>  Kntgibraueli  im  Landkriege,  p.  75. 


TAYLOR. 

[A  Treatise  on  International  Public  Law,  Chicago,  1901 ,  p.  701 .] 

§  641.  Belligerent  right  of  angary. — From  what  has  been 
said  heretofore,  it  appears  that  the  persons  and  property  of  neutral 
indiyiduals  residing  in  a  belligerent  state  are,  during  the  progress  of 
hostilities,  subject  to  all  such  exceptional  measures  as  the  exigencies 
of  war  render  necessary,  provided  that  no  unjust  discrimination  ia 
made  in  their  application  between  subjects  and  foreigners.'  As 
resident  neutrals  are  thus  assimilated  with  the  mass  of  the  popula- 
tion of  the  state  in  which  they  live,  so  far  as  its  government  is  con- 
cerned, it  is  not  entirely  unreasonable  that,  to  a  certain  extent  at 
least,  they  should  be  dealt  with  in  the  same  general  way  by  an  occupy- 
ing belligerent.  And  yet  as  such  neutrals  are  subjects  of  a  friendly 
state  and  cannot  be  presumed  to  be  personally  hostile  to  such 
belligerent  until  the  contrary  appears,  there  are  cogent  reasons  why 
neutral  property,  accidentally  or  temporarily  within  belhgerent 
territory,  should  be  exempted  from  the  indisputable  general  principle 
that  neutral  property,  associated  either  permanently  or  for  a  con- 
siderable time  with  such  territory,  must  suffer  aU  the  vicissitudes  to 
which  the  property  of  subjects  is  liable. 

As  a  recognition  of  the  fact  that  neutral  property,  accidentally  or 
temporarily  within  the  theater  of  war,  is  entitled  to  special  considera- 
tion, occupying  beUigerents  have  recognized-  the  duty  of  making 
just  compensation  for  its  appropriation.  The  right  of  a  belligerent 
to  use  such  property  or  even  to  destroy  it  when  necessary,  subject 
to  liabiUty  for  just  compensation,  is  called  le  droit  d'angarie  or  angaria, 
a  term  which  has  been  anglicized  into  angary.  PhiUimore  says,  "It 
is  an  act  of  the  state,  by  which  foreign  as  well  as  private  domestic 
vessels  which  happen  to  be  within  the  jurisdiction  of  the  state,  are 
seized  upon,  and  compelled  to  transport  soldiers,  ammimition  or 
other  instruments  of  war;  in  other  words,  to  become  parties  against 
their  will  to  carrying  on  direct  hostUities  against  a  power  witk  whom 
they  are  at  peace.  The  owners  of  these  vessels  receive  payment 
of  freight  beforehand.  Such  a  measure  is  not  without  the  sanction 
of  practice  and  usage,  and  the  approbation  of  many  good  writers 
upon  international  Taw.  *  *  *  At  all  events,  justice  demands 
that  the  owners  of  such  goods  and  vessels  be  indemnified  for  all 
damages  caus.ed  by  the  interruption  of  their  lawful  gains,  and  for 
the  possible  destruction  of  the  things  themselves,  though  so  high  an 
authority  as  M.  Mass6  says  that  usage  has  not  hitherto  gone  that 
length." '  It  appears  that  a  considerable  portion  of  the  French 
expedition  to  Egypt  in  1798  was  carried  in  neutral  vessels  seized  in 
the  ports  of  France.'  Less  than  ten  years  before  Martens  had  said 
in  his  Precis  (§  269)  that  "it  is  doubtful  whether  the  common  law  of 
nations  gives  to  a  belligerent,  except  in  cases  of  extreme  necessity, 
the  right  of  seizing  neutral  vessels  lying  in  his  ports  at  the  outbreak 
of  war,  in  order  to-meet  the  requirements  of  his  fleet,  on  payment  of 
their  services.  Usage  has  introduced  the  exercise  of  this  right, 
but  a  number  of  treaties  have  abolished  it."  About  the  same 
time,  however,  Azuni,  treating  the  right  as  existing  in  all  cases 

I  B«e  p.  SS4.  •  Int.  Law,  III,  i  iiix.  •  Martens  (R.),  VII,  163. 
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of  "necessity  of  public  utility,"  declared  that  any  vessel  attempting 
to  avoid  it  is  liable  to  confiscation.'  At  a  later  date  both  Heffter 
(|  150)  and  Bluntschli  (§  795)  have  recognized  the  existence  of  the 
right,  with  more  or  less  reserve;  and  Dana, — after  reviewing  the 
leading  authorities  and  certain  provisions  upon  the  subject  con- 
tained in  treaties  between  the  United  States,  Prussia  and  Venezuela, — 
concludes  that  "these  treaties  certainly  seem  to  recognize  this 
a/ngaria  as  a  right,  or  at  least  as  a  practice  of  nations,  and  only  seek 
to  regulate  its  exercise."^  HaUecksays:  "By  virtue  of  this  right, 
neutral  vessels  may  be  appropriated  by  a  belligerent,  on  payment 
of  a  reasonable  price  for  compensation.  It  is  akin  to  the  right  of 
prestation  by  which  neutral  vessels  may  be  hired  by  a  belligerent, 
on  payment  of  freight  beforehand,  and  to  embargo  or  arrest  of 
princes."  ' 

EIGHT  OF  ANGARY  AS  EXERCISED  DURING  THE    FRANCO-PRUSSIAN  WAR 

OF  1870-1871 

The  most  recent  examples  of  the  exercise  of  the  right  of  angary 
occurred  during  ,the  Franco-Prussian  War,  when  it  was  invoked 
as  a  justification  for  the  appropriation  of  personal  property  belong- 
ing to  Swiss,  Austrian  and  British  subjects.  Between  six  and 
seven  hundred  railway  carriages  belonging  to  the  Central  Swiss 
Railway,  in  addition  to  a  considerable  quantity  of  Austrian  roUing 
stock,  were  seized  for  military  purposes  by  the  Germain  authorities 
of  Alsace,  who  appear  to  have  retained  the  property  so  seized  for 
some  time.  A  clearer  and  more  important  apphcation  of  the  right 
grew  out  of  the  seizure,  almost  at  the  same  moment,  of  six  British 
merchant  vessels  by  the  German  general  commanding  at  Rouen, 
who  sunk  them  in  the  Seine  at  Duclair  to  prevent  French  gunboats 
from  running  up  the  river  in  order  to  cut  off  communication  between 
the  German  corps  operating  on  both  banks.  When  the  German 
military  authorities  failed  to  make  agreements  with  the  captains  of 
the  vessels  to  sink  them,  after  the  removal  of  their  cargoes  and  the 
payment  of  their  value,  the  refusal  of  the  captains  to  enter  into  such 
an  arrangement  was  "considered  to  be  an  infraction  of  neutrality," 
which  was  followed  by  the  sinking  of  vessels  by  firing  upon  them  while 
some  members  of  their  crews  appear  to  have  been  still  on  board. 
Count  Bismarck,  in  defending  this  proceeding,  maintained  that  "the 
measure  in  question,  however  exceptional  in  its  nature,  did  not  over- 
step the  bounds  of  international  warhke  usage,"  because  he  said 
that  "  the  report  shows  that  a  pressing  danger  was  at  hand,  and  every 
other  means  of  meeting  it  was  wanting;  the  case  was,  therefore,  one 
of  necessity,  which  even  in  time  of  peace  may  render  the  employment 
or  destruction  of  foreign  property  admissible  under  the  reservation 
of  indemnification."  *  The  British  Government  evidently  accepted 
that  statement  as  a  correct  exposition  of  the  international  rule  upon 
the  subject,  as  it  only  demanded  that  the  persons  whose  property 
had  been  destroyed  should  receive  just  compensation. 

1 1  Droit  Maritime,  Part  1,  ch.  Ill,  art.  S.  In  art.  VI  he  says:  "The  right  of  stopping  or  detaining  the 
vessel  of  a  friend  is  derived  from  the  same  source  as  that  of  impressing  ships.  *  *  *  This  detention  is 
made  upon  the  payment,  to  the  vessels  retained  in  such  circumstances,  of  a  reasonable  freight,  equal  to 
what  they  might  have  otherwise  earned."  See  also  Molloy,  De  Jure  Maritimo,  I,  ch.  6:  Locoenius,  De 
Jure  Marit.,  1,  c.  v.,  S.  3;  Mass6,  Droit  CQmmercial,  I,  1,  ii,  tit.  1,  c.  2,  S.  7. 

'  Dana's  Wneaton,  note  152,  p.  g73. 

'  Int.  Law  (Baker  ed.),  1,  p.  485. 

<  D'Angoborg,  Nos.  914,  920,  967;  State  Papers,  1871,  Ixxl.  c.  250;  Ann.  Reg.  for  1870,  p.  110;  Hall  pn 
765-67.  '  "^ 


WEHBERG. 

(  "Das  Seekriegsrecht, "  in  Haudbuch  des  Volkerrechts,  vol.  4,  Berlin,  1915,  p.  70.] 

3.  Angarian  Law 

It  may  so  ha  pen  that  the  owners  or  other  persons  entitled  to  dis- 
pose of  neutral  ships  are  not  ready  to  sell  them  to  one  of  the  bellig- 
erents. Is  the  belligerent  in  such  case  entitled  to  appropriate  them 
directly  ?  As  evidenced  by  many  treaties  and  by  practice,  this  question 
is  affirmed  by  some  States.  This  proposition  involves  the  so-called 
Angarian  Law  which  forms  part  of  the  embargo,  but  is  not  like  the 
latter  confined  to  mere  seizure  of  property,  but  purports  the  seizure 
of  neutral  property  for  the  captor's  own  use.'  But  m  a,  wider  inter- 
pretation, the  Angarian  Law  covers  also  the  seizure  of  enemy  prop- 
erty, when  this  seizure  is  made  on  another  legal  basis  except  the 
exercise  of  the  prize  law.  The  word  "Angaria"  did  not  originally 
refe  •  merely  to  the  requisition  of  merchant  ships,  but  to  the  claim  to 
compulsory  services  that  were  exacted  in  the  postal  administration 
and  for  transportation  generally.  In  the  Middle  Ages  and  especially 
in  the  time  of  Louis  XIV,  by  Angarian  Law  was  meant  the  power  and 
authority  to  compel  neutral  ships  to  service  for  the  fleet.  The  Anga- 
rian Law  of  to-day  rests  upon  the  necessities  of  war.^  For  this  reason 
we  are  not  warranted"  in  discussing  the  restriction  of  the  exercise  of 
this  law  to  the  home  waters  of  the  belligerents.  Rather,  in  the 
absence  of  an  international  legal  prohibition,  the  Angarian  Law 
applies  also  to  the  high  seas.  When  the  necessity  of  war  constitutes 
the. Basis  of  this  right,  can  we  differentiate  between  the  home  waters 
and  the  high  seas  ? '  Only  such  limits  may  be  put  to  the  necessities 
of  war  as  are  expressedly  recognized.  The  belligerent  has  no  rights 
whatever  over  the  crew  of  the  requisitioned  ships. 

As  a  rule  full  indemnification  must  be  made  for  the  seizure  of  neu- 
tral ships,  but  in  the  so  called  Duclair  case  of  1870  (Sinking  of  English 
Ships  at  the  Entrance  to  the  Seine),  Germany  has,  it  is  true,  not  rec- 
ognized the  principles  of  indemnification.*  But  in  view  of  the  fact 
that  neutral  ships  are  not  in  position,  as  in  the  case  of  blockade  and 
in  the  conveying  of  contraband,  to  escape  such  seizure,  it  would  seem 
that  indemnification  which  in  other  respects  is  everywhere  recognized 
in  theory  and  in  practice,  would  be  proper  in  the  circumstances.^ 

A  number  of  writers,  like  Kleen  °  vigorously  oppose  the  Angarian 
Law.  It  can  not  be  denied  that  de  legeferenda  it  could  be  restricted 
in  its  operation.  It  could  at  least  be  framed  into  a  legal  principle  in 
virtue  of  which  its  exercise  might  be  limited  to  the  home  waters  of 


1  See  Kleen  II,  p.  69. 
» Schramm,  p.  274. 

•  See  Oppenheim  II,  p.  447;  Kraemtr,  Die  unterseeUchen  Telegraphenlcabel  in  Kriegszeiten,  1903,  p.  31;  A. 
Albrecht,  p.  62:  Willms,  p.  125;  Mtiller,  Kabel  ttnd  Seekriegsrecht,  1911,  p.  76. 

I  See  Kieen  11,  p.  73  onwaQls. 

•  Willms.  p.  125. 

•  n,  p.  72. 
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the  belligerents.  It  is  likewise  to  be  kept  in  mind,  that  the  utilization 
of  neutral  ships  as  auxiliary  cruisers  always  entails  the  danger  of 
destruction,  and  could  be  prohibited  on  exactly  the  same  grounds  on 
which  neutral  prizes  have  been  prohibited  from  their  being  used  for 
war  purposes.'  For  this  reason  it  was  no  doubt  that  Germany  refused 
to  recognize  the  Angarian  Law.  In  section  9  of  the  German  Prize 
Laws  it  states : 

Even  by  payment  of  an  indemnification,  the  commander  is  not  entitled  against  the  will 
of  the  parties  interested  to  requisition  ships  or  goods  not  subject  to  seizure  or  capture. 

Of  course  before  the  other  states  will  make  this  stand  their  own,  we 
can  hardly  expect  that  it  wiU  be  generally  followed  up. 

In  its  wider  application,  enemy  merchant  ships  are  also  subject  to 
the  Angarian  Law,  if  they  are  exempt  from  the  prize  law.  The 
"agreement  regarding  the  treatment  of  enemy  merchant  ships  after 
hostilities  have  been  begun,"  provides  in  its  Articles  2,  3  and  4  that 
ships  of  this  kind  may  be  requisitioned  provided  compensation  is 
made. 

If,  on  the  basis  of  a  provision  of  the  prize  law,  enemy  ships  are 
seized,  the  capturing  state  may  forthwith  convert  the  prize  into  a 
warship  even  though  the  prize  court  decision  has  not  yet  been  ren- 
dered.    Compensation  is  not  made  in  such  cases. 

1  But  the  facts  in  the  two  cases  just  mentioned  are  not  the  same,  since  in  accordance  with  the  Angarian 
Law  indemnification  must  he  paid.    And  the  exercise  of  this  law  is  furthermore  made  to  depend  upon  the 
•      necessities  of  war. 


WESTLAKE. 

[International  Law,  Part  II,  War,  second  edition,  Cambridge,  1913,  p.  134.] 

The  invader's  right  as  to  neutral  property  is  sometimes  spoken  of 
as  one  of  angary,  a  name  given  to  the  right  of  a  prince  to  impress 
neutral  ships  lying  in  his  ports  at  the  outbreak  of  war.  The  condi- 
tions of  modern  navaJ  war  are  such  that  that  right  cannot  now  be 
often  useful,  though  it  was  once  of  considerable  importance,  but  it 
seems  stiU  to  exist  in  case  of  real  necessity,  and  its  exercise  would 
certainly  be  subject  to  the  duty  of  compensation.  Any  right,  how- 
ever, of  a  sovereign  in  his  own  territory  could  scarcely  be  made  tO' 
apply  to  the  claims  of  an  invader  except  on  the  exploded  notion  of 
occupation  being  conquest,  and  it  is  therefore  better  to  discuss  the 
claims  of  an  invader  on  their  separate  merits. 
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PROPOSITION  DE  LA  DfilJiGATION  D'ALLEMAGNE. 

PROJET  D'UNE  NOTJVELLE  SECTION  A  AJOUTEH,  AU  BtlGLEMENT 
DE  1899  CONCEBNANT  LES  LOIS  ET  COUTUMES  DE  LA  GUERRE 
STJB  TERRE. 

(Deuxi^me  Conference  Internationale  de  La  Paix.     Actes  et  Documents.   La  Have, 
Imprimerie  Nationale,  1907,  vol.  iii,  p.  268.) 

Section  V.  Du  traitement  des   personnes   neutres  dans   les 

TERRITOIRES    DES    PARTIES    BELLIGERANTES 

Chapitre  I. — Definition  de  la  persomie  neuire 

Article  61. 

Seront  consid6res  comme  personnes  neutres  tous  les  ressortissants 
d'un  Etat  qui  ne  prend  pas  part  a  la  guerre. 

Article  62. 

La  violation  de  la  neutralite  entratne  la  perte  de  la  qualite  de 

fi8^sonne  neutre  vis-a-vis  de  I'une  et  de  I'autre  Partie  belligerante. 
.  y  a  violation  de  la  neutralite 
(a)  si  la  personne  neutre  commet  des  actes  hostiles  contre  une 
des  Parties  beUigerantes ; 

(h)  si  elle  commet  des  actes  qui  soient  en  faveur  d'une  des  Parties 
bellig^rantes,  notamment  si  elle  prend  volontairement  du  service 
dans  les  rangs  de  la  force  armee  de  I'une  des  Parties  [Article  64 
alinea  2]. 

Article  63. 

Ne  seront  pas  consid^res  comme  actes  commis  en  faveur  d'une 
des  Parties  beliigerantes  dans  le  sens  de  1' article  62,  num^ro  (b) 

(a)  les  fournitures  faites  ou  les  emprunta  consentis  a  une  des 
Parties  beUigerantes  pour  autant  que  ces  fournitures  ou  ces  emprunts 
ne  proviennent  pas  du  territoire  ennemi  ou  occupe  par  I'ennemi; 

(b)  les  services  rendus  en  matiere  de  police  ou  d' administration 
civile. 

Chapitre  II. — Des  services  rendus  par  les  personnes  neutres 

Article  64. 

Les  Parties  beUigerantes  ne  pourront  requ^rir  les  personnes 
neutres  de  leur  rendre  des  services  de  guerre,  m6me  consentis. 

Sont  consider^  comme  services  de  guerre  tous  les  services  rendus 
par  un  neutre  dans  la  force  arm6e  d'une  des  Parties  beUigerantes  en 
quality  de  combattant,  de  conseil  et,  en  tant  qu'il  est  place  sous  les 
lois,  reglements  et  ordres  en  vigueur  pour  cette  force  armee,  k  d'autres 
titres  encore,  par  example  comme  secretaire,  homme  de  metier, 
cuisinier.     Sont  except^s  les  services  rendus  k  titre  eccl^siastique  et 

sanitaire. 
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Article  65. 

Les  Puissances  neutres  sont  tenues  d'interdire  h,  leurs  ressortissants 
de  s' engager  k  faire  un  service  de  guerre  dans  la  force  armSe  d'une 
des  Parties  beUig^rantes. 

Article  66. 

Les  personnes  neutres  ne  pourront  ^tre  non  plus  requises,  contre 
leur  gr6,  de  rendre  a  ia  force  arm6e  d'une  des  Parties  1beUig6rantes 
des  services  non  consid6r6s  comme  services  de  guerre. 

II  sera  toutefois  permis  de  les  requerir,  en  dehors  du  combat,  en 
vue  de  services  sanitaires  ou  de  police  sanitaire.  Ces  services 
devront,  autant  que  possible,  §tre  payes  au  conjptant.  Dans 
le  cas  de  non  paiement  au  comptant,  il  sera  d^livre  des  bons  de 
requisition. 

Chapitre  III. — De  la  propriete  des  personnes  neutres 

Article  67. 

Aucune  contribution  de  guerre  ne  pourra  6tre  lev6e  sur  des  per- 
sonnes neutres. 

Par  contribution  de  guerre  on  entend  toutes  les  contributions 
levees  expressement  dans  un  but  de  guerre. 

Ne  sont  pas  consid6r6es  comme  contributions  de  guerre  les  imp6ts, 
droits  et  peages  existants  ou  les  contributions  specialement  imposes, 
par  une  des  Parties  bellig6rantes,  dans  le  territoire  ennemi  occupe 
par  elle,  pour  les  besoins  de  1' administration  de  ce  territoire. 

Article  68. 

II  est  interdit  de  detruire,  de  d6t6riorer  ou  d'endommager  la  pro- 

{)riet6  neutre  a  moins  que  les  exigences  de  la  guerre  n'en  imposent 
a  n6cessite.  En  ce  cas,  la  Partie  beUig^rante  n'est  tenue  k  I'indem- 
nisation,  dans  son  propre  pays  comme  dans  le  pays  ennemi,  qui  si  les 
ressortissants  d'une  autre  pays  neutre  ou  les  propres  nationaux 
jouissent  6galement  de  I'indemnisation  et  que  la  reciprocity  soit 
garantie. 

Article  69. 

Les  Parties  belligerantes  accorderont  pour  I'utilisation  d'im- 
meubles  neutres  en  pays  ennemi  la  mSme  indemnity  que  dans  leur 
propre  pays,  pour  autant  que  la  reciprocity  est  garantie  dans  I'etat 
neutre.  En  aucun  cas  cette  indemnite  ne  pourra  toutefois  etre 
superieure  k  celle  prevue  en  pays  ennemi  pour  le  cas  de  guerre  par  la 
legislation  de  ce  pays. 

Article  70. 

Les  Parties  belligerantes  sont  autorisees  k  exproprier  ou  k  utiliser, 
contre  paiement  imni6diat  et  en  especes,  dans  un  but  militaire 
quelconque,  tous  les  biens  meubles  neutres  qui  se  trouvent  dans  leur 
pays. 

Elles  sont  autorisees  k  agir  de  m6me  en  pays  ennemi,  dans  les 
limites  et  aux  conditions  prevues  k  I'article  52. 
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Article  71. 

Les  bateaux  et  leur  charsjement  ne  peuvent  etre  expropriSs  ou 
employes  par  une  Partie  bellig6rante  que  si  ces  bateaux  servent  a  la 
navigation  fluviaJe  dans  son  territoire  ou  dans  le  territoire  ennemi. 

En  cas  d' expropriation  I'indemnit^  ^quivaudra  a  la  valeur 
integrate  du  bateau  ou  du  chargement,  ma]or6e  de  dix  pour-cent. 
En  cas  d'emploi  elle  r6pondra  a  I'aflfretement  ordinaire  augmente 
de  dix  pour-cent.  Ces  indemnit6s  seront  payees  immediatement 
et  en  espcees. 

Article  72. 

L'indemnisation  pour  la  destruction  ou  la  deterioration  de  biens 
meubles  neutres  caus^es  uniquement  par  I'emploi  qui  en  aura  et6 
fait  dans  un  but  de  guerre  sera  regime  ^galement  d'apres  les  principes 
etablis  aux  articles  70  et  71 

■[Translation] 

PROPOSAL  OF  THE  DELEGATION  OF  GERMANY 

DRAFT  OF  A  NEW  SECTION  TO  BE  ADDED  TO  THE  1899  REGU- 
LATIONS CONCERNING  THE  LAWS  AND  CUSTOMS  OF  WAR  ON 
LAND 

'Section  V. — On   the   treatment   of   neutral   persons   in   the 

TERRITORIES    OF    BELLIGERENT   PARTIES 

Chapter  I. — Definition  of  a  neutral  person 

Article  61. 

All  the  ressortissants  of  a  State  which  is  not  taking  part  in  a  war 
are  considered  as  neutral  persons. 

Article  62. 

A  violation  of  neutrality  involves  loss  of  character  as  a  neutral 
person  with  respect  to  both  belligerents.  There  is  a  violation  of 
neutrality : 

{a)  If  the  neutral  person  commits  hostile  acts  against  one  of  the 
belligerent  parties; 

(6)  If  he  cornmits  acts  in  favor  of  one  of  the  belhgerent  parties, 
particularly  if  he  voluntarily  enlists  in  the  ranks  of  the  armed  force 
of  one  of  the  parties  (Article  64,  paragraph  2). 

Article  63. 

The  following  acts  shall  not  be  considered  as  committed  in  favor 
of  one  of  the  belligerent  parties  in  the  sense  of  Article  62,  letter  b: 

(a)  Supplies  furnished  or  loans  made  to  one  of  the  belligerent 
parties,  so  far  as  these  supplies  or  loans  do  not  come  from  enemy 
territory  or  territory  occupied  by  the  enemy. 

(6)   Services  rendered  in  matters  of  police  or  civil  administration. 
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(  HAPTER  II. — Services  rendered  by  Neutral  Persons. 
Article  64» 

lielligerent  parties  shall  not  ask  neutral  persons  to  render  them 
war'  services,  even  though  voluntary. 

The  following  shall  be  considered  as  war  services:  any  assistance 
by  a  neutral  person  in  the  armed  forces  of  one  of  the  belHgerent 
parties,  in  the  character  of  combatant  or  adviser,  and,  so  far  as  he 
is  placed  under  the  laws,  regulations  or  orders  in  effect  by  the  said 
armed  force,  of  other  classes  also,  for  example,  secretary,  servant, 
cook.  Services  of  an  ecclesiastical  and  sanitary  character  are 
excepted. 

Article  65. 

Neutral  Powers  are  bound  to  prohibit  their  ressortissants  from 
engaging  to  perform  military  service  in  the  armed  force  of  either  of 
the  belligerent  parties. 

Article  66. 

Neutral  persons  moreover  shall  not  be  required,  against  their  will, 
to  lend  services,  not  considered  war  services,  to  the  armed  forces  of 
■either  of  the  belligerent  parties. 

It  will  be  permitted,  nevertheless,  to  require  of  them  sanitary 
services  or  sanitary  police  services,  not  connected  with  actual  hos- 
tihties.  Such  services  shall  be  paid  for  in  cash,  so  far  as  it  is  possible 
to  do  so.     If  cash  is  not  paid,  requisition  receipts  shall  be  given. 

Chapter  III. — Property  of  Neutral  Persons. 

Article  67. 

No  war  tax  shall  be  levied  on  neutral  persons.  A  war  tax  is 
deemed  to  be  any  requisition  levied  expressly  for  a  war  purpose. 

Existing  imposts,  duties  and  tolls,  or  taxes  especially  levied  by 
one  of  the  belligerent  parties,  in  the  enemy  territory  occupied  by  it, 
for  the  needs  of  the  administration  of  that  territory,  are  oot  deemed 
to  be  war  taxes. 

Article  68. 

Neutral  property  shall  not  be  destroyed,  damaged  or  impaired 
unless  necessary  by  reason  of  the  exigencies  of  war.  In  this  case, 
the  beUigerent  party  is  only  obliged  to  pay  an  indemnity  in  its  own 
country  or  in  the  enemy  country,  when  the  ressortissants  of  another 
neutral  country  or  of  his  own  nationals  likewise  enjoy  indemnification 
and  reciprocity  is  guaranteed. 

Article  69. 

The  beUigerent  parties  shall  make  compensation  for  the  use  of 
neutral  real  property,  in  the  enemy  country,  the  same  as  in  its  own 
country,  provided  that  reciprocity  is  guaranteed  in  the  neutral 
State.  In  no  case,  however,  shall  this  indemnity  exceed  that  pro- 
vided by  the  legislation  of  the  enemy  country  in  case  of  war. 
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Article  70; 

Belligerent  parties  are  authorized  to  expropriate  or  use  for  any 
military  purpose,  through  immediate  payment  therefor  in  specie, 
all  neutral  movable  property  found  in  its  country. 

They  may  do  the  same  in  enemy  country,  within  the  limits  and 
imder  the  conditions  specified  in  Article  52. 

Article  71. 

Neutral  vessels  and  their  cargoes  can  be  expropriated  or  used  by 
a  belligerent  party  only  if  these  vessels  are  used  for  river  navigation 
within  its  territory  or  within  the  enemy  territory. 

In  case  of  expropriation  the  indemnity  shall  equal  the  entire 
valuation  of  the  vessel  or  of  the  cargo  plus  ten  per  cent.  In  case 
■of  use,  it  shall  equal  the  ordinary  charges  plus  ten  per^  cent.  These 
indemnities  shall  be  paid  immediately  and  in  specie. 

Article  72. 

Indemnity  for  the  destruction  of  neutral  personal  property,  due 
•solely  to  its  use  for  military  purposes,  shall  likewise  be  settled  in 
conformity  with' the  principles  laid  down  in  Articles  70  and  71. 


PROPOSITION  DE    LA  DfiLfiGATION  DE  LUXEMBOURG. 

AMENDEMENT  A.  LA  PROPOSITION  DE  LA  DELEGATION  DE 
L'ALLEMAGNE. 

(Deuxifeme  Conference  Internationale  de  la  Paix.    Actes  et  Documents.     La  Haye, 
Imprimerie  Nationale,  1907,  vol.  iii,  p.  271.) 

Article  70. 

Ajouter  un  alinea  2,  congu  comme  suit: 

Cette  autorisation  ne  s'etend  pas  aux  moyens  de  transport  public 
provenant  d'Etats  neutres  appartenant  k  ces  Etats  ou  a  des  conces- 
sionnaires  et  reconnaissables  comme  tels. 

PROPOSITION  SUBSIDIAIRE  DE  LADfiL^GATIONDB  LUXEMBOURG. 

AMENBEMENT  a  la  proposition  de  la  DELEGATION  DE  l'ALLEMAGNE  . 

Article  70. 
Ajouter: 

"Le  maintien  des  rapports  pacifiques  et  notamment  des  relations 
commerciales  et  industrielles  existant  entre  les  habitants  des  Etats 
bellig6rants  et  les  Etats  neutres  m^rite  de  la  part  des  autorit^s  civiles 
et  militaires  une  protection  particuUere. 

Lors  de  I'ouverture  des  hostility  les  bellig^rants  accorderont  un 
delai  suffisant  pour  que  le  materiel  de  transport  appartenant  k  des 
Etats  neutres  ou  k  leurs  concessionnaires  puisse  Stre  ramen6  dans 
le  pays  d'origine. 
71651—18 8 


114  AUTHOEITIES  OTS   TSE   LAW   OF   ANGAKY. 

Les  requisitions  de  materiel  de  transport  appartenant  a  des  Etats 
neutres  ou  &.  leurs  concessionnaires  n'auront  lieu  qu'en  cas  d'imp6- 
rieuse  n6cessite. 

La  quantity  du  materiel  a  r6quisitionner,  ainsi  que  son  emploi, 
seront  r6duits  au  minimum.  Ce  materiel  sera  retourn6  h  bref  a61ai 
dans  son  pays  d'origine. 

Toutes  les  fois  que  du  materiel  de  transport  public  appartenant  k 
un  Etat  neutre  ou  k  ses  concessionnaires  sera  requisitionne  par  un 
Etat  belligerant,  le  materiel  de  ce  dernier  ou  de  ses  concessionnaires  se 
trouvant  sur  territoire  neutre,  pourra  y  ^tre  egalement  retenu  en 
due  compensation." 

[Translation.] 

PROPOSAL  OP  THE  DELEGATION  OP  LUXEMBURG. 

AMENDMENT  TO  THE  PROPOSAL  OF  THE  DELEGATION  OF 

GERMANY. 

Aeticle  70. 

Add  a  paragraph  2,  as  follows: 

This  authorization  does  not  extend  to  means  of  public  transporta- 
tion leading  from  neutral  States  and  belonging  to  said  States  or  to 
their  grantees,  recognizable  as  such. 

SUBSIDIARY  PROPOSAL  OF  THE   DELEGATION  OF  LTJXEMBTTRG. 

amendment  to  the  proposal  of  the  delegation  of  germany. 

Article  70. 
Add: 

The  maintenance  of  pacific  relations,  especially  of  a  commercial 
and  industrial  nature,  existing  between  the  inhabitants  of  belligerent 
and  neutral  States,  merits  particular  protection  on  the  part  of  the 
civil  and  military  authorities. 

On  the  outbreak  of  hostilities,  the  belligerents  will  accord  a  suflBl- 
cient  delay  to  enable  transportation  material  belonging  to  neutral 
States  or  to  their  grantees  to  be  taken  back  to  their  country  of  origin. 

Requisitions  on  means  of  transportation  belonging  to  neutral  States 
or  to  their  grantees  will  not  be  made  except  in  case  of  imperative 
necessity. 

The  amoimt  of  material  to  be  requisitioned,  as  well  as  its  use,  will 
be  reduced  to  a  minimiun.  Such  material  will  be  returned,  within  a 
short  time,  to  its  country  of  origin. 

Whenever  public  transportation  material  belonging  to  a  neutral 
State  or  to  its  grantees  is  requisitioned  by  a  belligerent  State,  mate- 
rial belonging  to  the  latter  or  to  its  grantees  found  in  neutral  territory 
may  likewise  be  held  there  for  proper  compensation. 
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V(ETT  NO.  4  OF  THE  FINAL   ACT  OF   THE    SECOND  HAGTTE    PEACE 
CONPEBENCE  OF  1907. 

[Deuxifeme  Conference  Internationale  de  la  Paix.     Actes  et  Documents.    La  Haye, 
Imprimerie  Nationale,  vol.  i,  p.  700.] 

La  Conference  6met  le  voeu  que  1' Elaboration  d'un  reglement 
relatif  aux  lois  et  coutumes  de  la  guerre  maritime  figure  au  pro- 

framme  de  la  prochaiae  Conference  et  que,  dans  tous  les  cas,  les 
'uissances  appliquent,  autant  que  possible,  a  la  guerre  sur  mer,  les 
principes  de  la  Convention  relative  aux  lois  et  coutumes  de  la  guerre 
sur  terre. 

[Translation.] 

The  Conference  utters  the  voeu  that  the  preparation  of  regulations 
relative  to  the  laws  and  customs  of  naval  war  should  figure  ia  the 
programme  of  the  next  Conference,  and  that  in  any  case  the  Powers 
may  apply;  as  far  as  possible,  to  war  by  sea  the  principles  of  the 
Convention  relative  to  the  laws  and  customs  of  war  on  land. 


TREATY  PROVISIONS.^ 

TREATY   BETWEEN  UNITED   STATES   OF   AMERICA  AND 

PRUSSIA. 

September  10,  1785. 

[Malloy:  Treaties,  Conventions,  etc.,  vol.  2,  p.  1477.] 

Article  XVI. 

It  is  agreed  that  the  subjects  or  citizens  of  each  of  the  contracting 
parties,  their  vessels  and  effects,  shall  not  be  liable  to  any  embargo 
pr  detention  on  the  part  of  the  other,  for  any  military  expedition,  or 
other  public  or  private  purpose  whatsoever.  And  in  aU  cases  of 
seizure,  detention,  or  arrest  for  debts  contracted  or  offences  com- 
mitted by  any  citizen  or  subject  of  the  one  party,  within  the  juris- 
diction of  the  other,  the  same  shall  be  made  and  prosecuted  by  order 
and  authority  of  law  only,  and  according  to  the  regular  course  of 
proceedings  usual  in  such  cases.     '  / 


TREATY  BETWEEN   PRUSSIA   AND   UNITED    STATES   OF 

AMERICA. 

July  11,  1799. 

[Malloy:  Treaties,  Conventions,  etc.,  vol.  2,  p.  I486.] 

Article  XVI. 

In  times  of  war,  or  in  cases  of  urgent  necessity,  when  either  of 
the  contracting  parties  shall  be  obliged  to  lay  a  general  embargo, 
either  in  aU  its  ports,  or  in  certain  particular  places,  the  vessels  of  the 
other  party  shall  be  subject  to  this  measure,  upon  the  same  footing  as 
those  of  the  most  favoured  nations,  but  without  having  the  right  to 
claim  the  exemption  in  their  favour  stipulated  in  the  sixteenth  article 
of  the  former  treaty  of  1785.  But  on  the  other  hand,  the  proprietors 
of  the  vessels  which  shall  have  been  detained,  whether  for  some  mili- 
tary expedition,  or  for  what  other  use  soever,  shall  obtain  from  the 
Government  that  shall  have  employed  them  an  equitable  indemnity, 
as  well  for  the  freight  as  for  the  loss  occasioned  by  the  delay.  And 
furthermore,  in  aU  cases  of  seizure,  detention,  or  arrest,  for  debts 
contracted  or  offences  committed  by  any  citizen  or  subject  of  the 
one  party  within  the  jurisdiction  of  the  other,  the  same  shall  be  made 
and  prosecuted  by  order  and  authority  of  law  only,  and  according 
to  the  regular  course  of  proceedings  usual  in  such  cases. 

>  Soe  also  similar  provisions  In  the  treaties  cited  by  Bonftls  and  Calvo,  ante,  pp.  73,  75. 
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TREATY  BETWEEN  UNITED   STATES  AND  PRUSSIA. 

May  1,  1828. 
[Malloy:  Treaties,  Conventions,  etc.,  vol.  2,  p.  1496.] 

-    Article  XII. 

The  tweKth  article  of  the  treaty  of  amity  and  commerce,  conclud- 
ed between  the  parties  in  1785,  and  the  articles  from  the  thirteenth 
to  the  twenty-fourth,  inclusive,  of  that  which  was  concluded  at 
Berlin  in  1799,  with  the  exception  of  the  last  paragraph  in  the  nine- 
teenth article,  relating  to  treaties  with  Great  Britain,  are  hereby  re- 
vived with  the  same  force  and  virtue  as  if  they  made  part  of  the  con- 
text of  the  present  treaty,  it  being,  however,  understood  that  the 
stipiilations  contained  in  the  articles  thus  revived  shaU  be  always 
considered  as  in  no  manner  affecting  the  treaties  or  conventions  con- 
cluded by  either  party  with  other  Powers,  during  the  interval  be- 
tween the  expiration  of  the  said  treaty  of  1799,  and  the  commence- 
ment of  the  operation  of  the  present  treaty. 

The  parties  being  stiU  desirous,  in  conformity  with  their  intention 
declared  in  the  twelfth  article  of  the  said  treaty  of  1799,  to  establish 
between  themselves,  or  in  concert  with  other  maritime  Powers, 
further  provisions  to  ensure  just  protection  and  freedom  to  neutral 
navigation  and  commerce,  and  which  may,  at  the  same  time,  advance 
the  cause  of  civilization  and  humanity,  engage  again  to  treat  on  this 
subject  at  some  future  and  convenient  period. 


TREATY   BETWEEN   UNITED   STATES  AND   TURKEY. 

May  7,  1830. 

[Malloy:  Treaties,  Conventions,  etc.,  vol.  2,  p.  1318.] 

Article  VIII. 

Merchant  vessels  of  the  two  contracting  Parties  shall  not  be  forcibly 
taken,  for  the  shipment  of  troops,  munitions  and  other  objects  of  war, 
'if  the  captains  or  proprietors  of  the  vessels,  shall  be  unwilling  to 
freight  them.^ 

TREATY  BETWEEN  FRANCE  AND  THE  DOMINICAN 

REPUBLIC. 

November  26,  1852. 

[British  and  Foreign  State  Papers,  vol.  41,  p.  908.] 

IV.  Les  citoyens  de  I'un  et  de  1' autre  Etat  ne  pourront  Stre  re- 
spectivement  soumis  k  aucun  embargo,  ni  retenus  avec  leurs  navires, 
eargaisoDS,  marchandises  ou  effets  pour  une  exip  Edition  miUtaire 
quelconque,  ni  pour  quelque  usage  public  que  ce  soit,  sans  une  in- 

1  Translation. 
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demnit6  d^battue  et  fixee  prealablement  par  les  parties  int^ressees 
et  sufEsante  pour  cet  usage,  et  les  torts,  pertes,  retards  et  dommages 
qui  dependent  ou  qui  naitront  du  service  auquel  ils  seront  obliges. 


TREATY  BETWEEN  THE  NETHERLANDS  AND  GUATEMALA. 

March  22,  1856. 

[British  and  Foreign  State  Papers,  vol.  56,  p.  598.] 

X.  The  citizens  and  subjects  of  the  respective  States  cannot  be 
subjected  to  any  embargo  nor  be  detained  with  theii-  ships,  crews, 
cargoes,  or  goods  for  any  warlike  expedition  whatever,  nor  for  any 
public  or  private  use,  without  immediate  and  complete  indemnifica- 
tion to  those  interested,  for  such  use  and  for  the  damage  and  injury, 
unless  quite  accidental,  caused  by  sqch  compelled  service.^ 


TREATY  BETWEEN  PRUSSIA,  ETC.,   AND   SPAIN. 

March  30,  1868. 

[British  and  Foreign  State  Papers,  vol.  58,  p.  23.] 

V.  Les  sujets  de  chacune  des  Parties  Contractantes  seront  exempts, 
dans  le  territoire  de  I'autre  Partie,  de  tout  service  personnel  dans 
I'arm^e,  la  marine,  et  la  milice  nationale,  de  toutes  charges  de  guerre, 
emprunts  forces,  requisitions  et  contributions  militaires  de  quelque 
espece  que  ce  soit.  Leurs  propri6t6s  ne  peuvent  §tre  s6questrees,  ni 
leurs  navires,  cargaisons,  marchandises  ou  effets  6tre  retenus  pour 
un  usage  public  quelconque,  sans  qu'U  leur  soit  accords  prealablement 
un  d6domm.ag.ement  h  concerter  entre  les  parties  int6ress6es  sur  des 
bases  justes  et  dquitables. 


TREATY  BETWEEN  PRUSSIA,  IN  THE  NAME  OF  THE 
NORTH  GERMAN  CONFEDERATION  AND  THE  ZOLL- 
VEREIN,  AND  MEXICO. 

August  28,  1869. 

[British  and  ForeignState  Papers,  vol.  68,  p.  1055.] 

XIII.  The  subjects  of  each  of  the  Contracting  States  shall  be  respec- 
tively exempt  from  obligatory  military  service  in  the  army  and  navy, 
and  m  the  militia  or  national  guard.  They  shall  not  be  subject  to 
any  other  imposts,  taxes,  or  charges  than  those  paid  by  the  citizens 
of  the  country  in  which  they  reside.  ■  Neither  shall  their  vessels,  crews, 
merchandise  or  other  property  be  detained  for  any  military  expedition, 
nor  any  other  kind  of  public  service  whatever,  without  a  corresponding 
compensation.' 

>  Translation, 
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TREATY  BETWEEN  PRUSSIA,  IN  THE  NAME  OP  THE 
NORTH  GERMAN  CONFEDERATION  AND  OF  THE  ZOLL- 
VEREIN,   AND   SALVADOR. 

June  13,  1870. 

[British  and  Foreign  State  Papers,  vol.  63,  p.  607.] 

VI.  The  citizens  or  subjects  of  each  country  cannot  respectively 
be  subjected  to  any  embargo,  nor  can  they  be  detained  with  their 
vessels,  cargoes,  merchandise,  and  effects  for  any  military  expedition, 
nor  for  any  public  use,  unless  there  has  been  previously  fixed  by  the 
interested  parties  themselves  or  by  experts  on  their  behalf,  a  sufficient 
indemnification  in  all  cases,  according  to  usage,  both  for  the  service 
imposed  upon  them,  and  for  the  damages,  losses,  and  delays  occa- 
sioned thereby  or  resulting  therefrom.  '■ 


TREATY  BETWEEN   GERMANY  AND   PORTUGAL. 

March  2,  1872. 

[British  and  Foreign  State  Papers,  vol.  62,  p.  43.] 

II.  Les  sujets  de  chacune  des  Parties  Contractantes  seront  exempts 
dans  le  territoire  de  I'autre  Partie  de  tout  service  personnel  dans 
I'armee,  la  marine,  et  la  milice  nationale,  de  tons  charges  de  guerre, 
^mprunts  forces,  requisitions  et  contributions  mditaires  de  quelque 
espece  que  ce  soit.  Leurs  proprietes  ne  pourront  Stre  s6questrees, 
ni  leurs  navires,  cargaisons,  marchandises  ou  effets  6tre  retenus  pour 
un  usage  public  quelconque,  sans  qu'U  leur  soit  accords  prealable- 
ment  un  dedommagement  h  concerter  entre  les  parties  interess6es  sur 
des  bases  justes  et  6quitables. 


TREATY   BETWEEN   GERMANY  AND   COSTA  RICA. 

May  18,  1875. 
[British  and  Foreign  State  Papers,  vol.  67,  p.  1274.] 

VII.  The  citizens  of  one  or  the  other  country  shaU  not  be  subjected 
to  any  embargo,  or  be  detained  with  their  vessels,  crews,  cargoes, 
merchandises,  and  goods  for  any  military  expedition,  or  any  other 
public  use,  without  there  being  fixed  previously  by  the  interested 
parties  or  experts  appointed  by  them,  a  just  and  sufficient  indemni- 
fication, in  all  the  cases,  to  repay  all  the  injuries,  losses,  delays,  and 
damages  that  may  be  occasioned  by  the  service  to  which  they  may 
be  submitted,  or  which  may  result  therefrom.^ 


1  Translation. 
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TREATY   BETWEEN    GERMANY   AND   THE    KINGDOM  OF 
THE  HAWAIIAN   ISLANDS. 

March  25,  1879. 

[British  and  Foreign  State  Papers,  vol.  71,  p.  579.] 

II.  *  *  *  They  shall  not  be  subject  to  any  embara;o,  nor  be 
detained  with  their  vessels,  crews,  cargoes,  or  commercial  effects,  to  be 
used  for  any  military  expedition  whatever,  or  for  any  public  or 
private  service  whatever,  unless  the  Government  or  local  authority 
shall  have  previdusly  agreed  with  the  parties  interested  on  the 
indemnity  to  be  granted  for  such  service  and  for  such  compensation 
as  may  fairly  be  required  for  the  injury,  which  (not  bein^  purely 
fortuitous)  may  grow  out  of  the  service,  which  they  have  voluntarily 
undertaken.' 


TREATY  BETWEEN  FRANCE  AND  THE  DOMINICAN 

REPUBLIC. 

September  9,  1S82. 

[British  and  Foreign  State  Papers,  vol.  73,  p.  565.] 

.  VIII.  Les  navires,  cargaisons,  marchandises,  ou  effets  appartenant 
ades  citoyens  de  I'un  ou  de  1' autre  Etat,  ne  pourront  §tre  respective- 
ment  soumis  a  aucun  embargo,  ni  retenus  pour  une  expedition' 
njilitaire  quelconque  ni  pour  quelque  usage  public  que  ce  soit,  sans 
une  indemnity  prealablement  d^battue  par  les  parties  int6ress6es, 
fi-x6e  et  acqiiitt^e,  sufiisante  pour  compenser  les  pertes,  dommages,  et 
retards  qui  seraient  la  consequence  du  "service  auquel  ils  auraient 
6te  astreints. 


TREATY    BETWEEN    GERMANY    AND    THE     DOMINICAN 

REPUBLIC. 

January  30,  1885. 

[British  and  Foreign  State  Papers,  vol.  7fi,  p.  127,] 

'  VIII.  It  shall  not  be  lawful  to  lay  any  embargo  6n  ships,  cargoes, 
goods,  or  effects  belonging  to  Germans  in  the  Dominican  Republic 
or  to  Dominicans  in  Germany,  nor  to  retain  the  same  for  military 
undertakings,  or  for  any  other  purpose  whatever,  without  giving  the 
parties  interested  a  compensation  to  be  agreed  upon  beforehand,  the 
amount  of  which  must  be  sufficient  to  cover  all  the  injury,  loss,  delay, 
or  prejudice  which  may  have  been  caused  by  such  measures.' 


'  Translation. 
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TREATY  BETWEEN  FRANCE  AND  THE  UNITED  STATES' 

OF  MEXICO. 

November  27,  1886. 

[British  and  Foreign  State  Papers,  vol.  77,  p.  1093.] 

VIII.  Les  navires,  cargaisons,  marchandises,  ou  effets  appartenant 
a  des  citoyens  de  Fun  ou  de  I'autre  Etat  ne  pourront  ^tre  respective- 
ment  soumis  a  aucun  embargo  ni  retenus  pour  une  expedition  militaire- 
c[uelconque,  ni  pour  quelque  usage  public  que  ce  soit,  sans  une 
indemnity  pr^alablement  debattue  par  les  parties  interess6es,  fixee 
et  acquittee,  suffisante  pour  compenser  les  pertes,  dommages,  et 
retards  qui  seraient  la  consequence  du  service  auquel  ils  auraient  6t6 
astreints. 


TREATY  AND  CONSULAR  CONVENTION  BETWEEN 
GERMANY  AND  GUATEMALA. 

September  20,  1887. 

[British  and  Foreign  State  Papers,  vol.  79,  p.  738.] 

VII.  The  vessels,  cargoes,  merchandize,  and  effects  of  the  citizens 
of  one  or  the  other  country  shall  not  be  subject  to  any  embargo  nor 
detention  for  any  military  expedition  whatsoever,  nor  any  public 
use,  without  the  interested  parties,  or  arbitrators  named  hj  theni, 
having  previously  determined  a  just  and  sufficient  indemnification 
in  all  cases  and  for  all  prejudices,  losses,  delays,  and  damages 
occasioned  by  or  resulting  from  such  service.^ 


TREATY  AND  CONSULAR  CONVENTION  BETWEEN  GER- 
MANY AND  HONDURAS. 

December  12,  1887 

[British  and  Foreign  State  Papers,  vol.  79,  p.  1152.] 

VII.  The  vessels,  cargoes,  merchandize,  and  effects  of  the  citizens 
of  one  or  the  other  country  shall  not  be  subject  to  any  embargo 
nor  detention  for  any  military  expedition  whatsoever,  nor  any  public 
use,  without  the  interested  parties,  or  arbitrators  named  by  them, 
having  previously  determined  a  just  and  sufficient  indemnification  in 
all  cases  and  for  all  prejudices,  losses,  delays,  and  damages  occasioned 
by  or  resulting  from  such  service.^ 

'  Translation. 


122  AUTHORITIES  ON   THE   LAW   OF   ANGARY, 

TREATY  BETWEEN  GERMANY  AND  THE  REPUBLIC  OF 

COLOMBIA. 

July  23,  1892. 

[British  and  Foreign  State  Papers,  vol.  84,  p.  139.] 

VII.  The  people  of  each  of  the  Contracting  States  shall  be  exempt 
from  extraordinary  war  contributions,  forced  loans,  military  requi- 
sitions, and  from  military  arid  political  services  of  every  kind,  in  the 
territory  of  the  other.  Nor  may  their  ships,  cargoes,  goods,  and  other 
property  be  embargoed  or  retained  extrajudicially  for  military  expedi- 
tions or  for  any  other  purposes.  In  case  such  a  measure  is  unavoid- 
able, just  indemnity  shall  be  granted  them,  and,  if  the  measure  be  taken 
in  time  of  peace,  this  indemmty  shall  be  agreed  upon  with  them  before- 
hand. Moreover,  they  shall  in  all  cases,  as  regards  their  real  and 
personal  property,  be  subjected  to  no  other  burdens,  duties,  and 
imposts  than  those  levied  upon  the  natives  and  the  subjects  of  the 
most  favoured  nation.^ 


TREATY  AND  CONSULAR  CONVENTION  BETWEEN  GER- 
MANY AND  NICARAGUA. 

February  4,  1896. 

[British  and  Foreign  State  Papers,  vol.  97,  p.  994.] 

VII.  The  ships,  cargoes,  and  effects  of  subjects  of  both  countries 
respectively  cannot  be  embargoed  or  detained  for  the  purposes  of 
any  military  expedition  whatever  or  for  any  pubUc  ODJect  unless 
equitable  compensation  has  been  agreed  upon  beforehand  by  the  par- 
ties themselves  or  by  means  of  experts,  which  shall  in  all  cases  be 
sufficient  to  cover  all  injuries,  losses,  delays,  and  damages  which  are 
or  may  be  caused  by  the  services  imposed.' 

1  Translation. 


BRITISH    MANUAL    OP   MILITARY   LAW,    WAR    OFFICE, 

1914,  P.  313. 

(X)  Neutral  Railway  Material. 

507.  Railway  material  originating  from  neutral  territory,  whether 
it  be  the  property  of  the  neutral  Government,  companies,  or  private 
persons,  provided  it  is  recognizable  as  belonging  to  them,  must  not 
be  requisitioned  or  utilized  except  in  so  far  as  it  is  absolutely  necessary. 
It  must  be  sent  back  to  the  country  of  origin  as  soon  as  possible.' 

508.  If  railway  material  is  thus  detained,  the  neutral  Power  may 
likewise,  in  case  of  necessity,  keep  and  utilize  a  corresponding  amount 
of  material  originating  from  the  territory  of  the  belligerent  Power.^ 

509.  The  retention  of  this  material  by  the  neutral  Power  must  not 
assume  the  character  of  retaliation.  The  right  must  be  exercised  only 
in  case  of  necessity,  up  to  the  due  amount,  and  with  strict  impartiaUty 
between  the  two  belligerents. 

510.  Compensation  must  be  paid  on  either  side  according  to  tlie 
amount  of  material  retained  and  the  length  of  time  it  was  retained.' 

'  Neutrality  Convention,  Art.  19. 

'  Hague  Conference,  1907.    Actes,  Vol.  I,  p.  58. 

'  Neutrality  Convention,  Art.  19,  par.  3. 
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DIPLOMATIC  CORRESPONDENCE  RESPECTING  THE 
SINKING  OF  SIX  BRITISH  VESSELS  IN  THE  SEINE 
BY  PRUSSIAN  TROOPS,  1870,  1871. 

[Note. — The  complete  correspondence  as  published  by  the  British  Government  may 
be  found  in  British  and  Foreign  State  Papers,  vol.  61,  pp.  575-612.] 

[British  and  Foreign  State  Papers,  vol.  61,  pp.  579,  5S0.] 

No.  12. —  Mr.  Odo  Russell  to  Earl  Granville.     (Bee.  January  13.) 

Versailles,  January  8,  1871. 
My  Lord, 

After  receiving  this  morning  your  Lordship's  telegram  of  yes- 
terday afternoon,  I  called  on  Count  Bismarck  and  again  talked  over 
the  question  of  the  6  English  colliers  shot  at  and  sunk  by  the  Prussian 
authorities  at  Duclair.  . 

His  Excellency  said  that  he  had  not  yet  received  a  circumstantial 
account  of  the  transaction,  but  he  found  that  the  law  officers  held  that 
a  belligerent  had  a  full  right,  in  self-defence,  to  the  seizure  of  neutral 
vessels  in  the  rivers  or  inland  waters  of  the  other  belligerent,  and  that 
compensation  to  the  owners  was  due  by  the  vanquished  Power,  not 
by  tlie  victors. 

If  conquering  b?llio;erents  admitted  the  right  of  foreigners  and 
neutrals  to  compensation  for  the  destruction  of  their  property  in  the 
invaded  State  they  would  open  the  door  to  new  and  inadmissible 
principles  in  warfare.  Claims  for  indemnity  were  submitted  to  him 
daily  by  neutrals  holding  property  in  France  which  he  could  never 
admit.  He  valued,  however,  the  friendship  and  good- will  of  England 
too  highly  to  accept  this  interpretation  of  the  law  in  the  present  case, 
and  preferred  to  adopt  one  that  would  meet  the  wishes  of  Her  Maj- 
esty's Government  and  give  full  satisfaction  to  the  people  of  England. 

JHe  deplored  the  treatment  to  which  the  masters  and  crews  of  the 
colliers  had  been  subjected,  according  to  the  accounts  he  had  read 
in  the  newspapers,  and  begged  I  would  assure  your  Lordship,  with 
expressions  of  deep  regret,  that  when  the  Reports  from  the  Prussian 
authorities  had  been  received  he  would  obtain  the  King's  permission 
to  pay  any  just  compensation  to  the  owners  and  sufferers  your 
Lordship  might  think  right  to  recommend. 
1  Have,  &c.. 

Earl  Granville.  Odo   Eussell. 


No.   llf. — Count  Bismarck   to    Count  Bernstorff.     {Communicated  to 
Earl   Granville   by  Count  Bernstorff,   February  1.) 

[Translation.] 

Versailles,   January  25,   1871. 
I  do  myself  the  honour  of  transmitting  to  your  Excellency,  in 
pursuance   of  my  preliminary  communication  of  the   4th,  and  my 
telegram  of  the  8th  instant,  a  copy  of  the  Report  from  the  1st  Army 
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Corps  on  the  sinking  of  English  ships  in  the  Seine,  near  Duclair- 
the  preparation  of  which  has  been  delayed  by  the  manifold  move, 
ments  of  the  Corps  concerned.  Your  Excellency  will  find  therein, 
with  the  same  satisfaction  as  myself,  that  the  measure  in  question, 
however  exceptional  in  its  nature,  did  not  overstep  the  bounds  of 
international  warlike  usages.  The  Report  shows  that  a  pressing 
danger  was  at  hand,  and  every  other  means  of  averting  it  was  wanting; 
the  case  was,  therefore,  one  of  necessity  which,  even  in  time  of  peace, 
may  render  the  employment  or  destruction  of  foreign  property 
admissible,  under  reservation  of  indemnification.  I  take  the  oppor- 
timity  of  calling  to  mind  that  a  similar  right  in  time  of  war  has 
become  a  peculiar  institute  of  law,  the  ms  angariae,  which  so  high 
an  authority  as  Sir  Robert  Phillimore  defines  thus:  that  a  belliger- 
ent Power  demands  and  makes  use  of  foreign  ships,  even  such  as 
are  not  in  inland  waters,  but  in  ports  and  roadsteads  within  its 
jursidiction,  ai;id  even  compels  the  crews  to  transport  troops,  ammu- 
nition, or  implements  of  warfare.  I  hope  the  negotiation  with  the 
owners,  for  %\'hich  you  are  already  authorized,  will  lead  to  an  under- 
standing as  to  the  indemnification  for  the  damage ;  if  not,  it  would 
have  to  be  submitted  to  an  arbitrator's  award,  in  the  negotiation, 
also,  the  difference  in  the  statements  of  the  1st  Army  Corps  and  of 
the  English  Consul  at  Dieppe,  as  to  the  number  of  English  vessels 
sunk  will  be  explained. 

I  respectfully  request  your  Excellency  to  communicate  this  des- 

aatch,  with  its  inclosure,  to  the  Secretary  of  State  of  Her  Britannic 
[ajesty,  and  to  be  so  good  as  to  express,  at  the  same  time,  my 
apology  for  the  delay,  as  well  as  my  thanks  to  Her  Majesty's  Govern- 
ment for  the  just  appreciation  of  the  military  necessity  with  which 
Lord  Granville  has  apprehended  and  treated  this  matter. 

Count  Bernstorff.  Bismaeck. 


{Inclosure.) — Report  of  the  1st  Army  Corps  on  the  Sinking  of  Ships 

off  Dudair. 

[Translation.] 

The  1st  Army  Corps  having  received  orders  to  occupy  Rouen  with 
three  infantry  brigades  (one  was  left  at  Amiens),  and  to  secure 
itself  in  proper  positions  in  advance  on  both  banks  of  the  Seine 
against  an  enemy  who  was  known  to  be  numerically  stronger  than 
the  Army  Corps,  the  attention  of  the  General  in  command  was  the 
more  necessarily  directed  first  of  all  to  the  Seine  itself,  as  information 
had  been  received  that  French  men-of-war  had  but  a  short  time 
before  left   the  port  of  Rouen. 

A  close  examination  of  the  Seine  was  therefore  ordered;  and 
soimdings  taken  by  engineer  officers  showed  that  the  channel  was 
from  30  to  35  feet  deep  throughout,  and  the  depth  was  increased 
from  4  to  10  feet  by  the  tide. 

Several  French  men-of-war  also  soon  appeared,  and  steamed 
with  the  rising  tide  as  far  as  off  Duclair;  they  returned  with  the 
ebb  to  Candebec,  where  most  of  them  remained  for  the  night.  Ou^ 
patrols,  where  they  showed  themselves,  were  hotly  fired  upon  by 
the  men-of-war;   hostile  detachments  were   even   disembarked  on 
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the  left  bank  of  the  Seine.  It  is  clear  that  the  troops  were  thereby 
really  endangered  in  their  positions  and  operations. 

It  was  not  only  possible  for  the  enemy  to  flank  an  advance  of  our 
troops  on  the  right  or  left  bank  by  a  direct  artillery  fire,  but  a  change- 
from  one  bank  to  the  other  was  extraordinarily  facilitated  for  the 
hostile  troops — -nay,  they  might  even  be  disembarked  in  the  rear  of 
ours. 

According  to  the  statement  of  competent  judges,  a  large  wooden 
ship,  which  was  stationed  in  the  Seine  with  two  or  three  small  ships,, 
alone  held  1,000  troops  for  landing. 

Another  considerable  evil  was  that  the  men-of-war  entirely  stopped 
the  road  to  Candebec,  as  it  runs  close  to  the  bank  at  the  foot  of  the 
steep  rocky  cliffs. 

Fmally,  the  appearance  of  the  men-of-war  kept  the  inhabitants- 
of  Rouen  in  continual  excitement,  which  was  the  more  to  be  avoided, 
as  the  quartering  of  troops,  the  closing  of  the  manufactories,  &c.,. 
alreadv  made  the  temper  of  the  workmen  worse  from  day  to  day. 

Under  these  circumstances.  General  von  Bentheim  ordered  Lieu- 
tenant-Colonel von  der  Burg,  Chief  of  the  General  Staff,  to  have  the 
Seine  completely  blocked  up.  Fresh  examinations  and  conferences 
with  the  first  Engineer  Officer,  Major  Fahland,  gave  the  following 
result : — 

It  is  impossible  to  block  up  the  channel  completely  by  means  of 
the  low  river  ships;  this  can  only  be  effected  by  sinking  high-built 
sea  ships.  The  great  expense  oi  attaining  the  end  in  mis  manner 
makes  it  appear  desirable  to  attempt  the  blocking  up  in  another 
and  less  costly  manner,  for  example: — 

1.  By  the  formation  of  batteries  which  were  made  near  La  Fon- 
taine. 

2.  By  torpedoes. 

The  first  measure  proved  insufficient,  as  it  was  soon  ascertained 
that  some  of  the  small  steamers  were  armour-plated,  and  the  Com- 
mander had  only  field  artillery  at  his  disposal;  the  second  failed 
from  the  want  of  the  requisite  materials  at  the  time. 

Therefore  the  only  possible  means  of  blocking  up  the  channel 
was  by  the  sinking  of  sea  ships.  So  Lieutenant-Colonel  von  der- 
Burg  ordered  Major  Fahland  to  seize  all  the  sea  ships  which  were 
off  Duclair.  This  measure  was  necessary,  because  if  a  requisition 
had  been  made  for  ships  to  the  mayoralty  here,  probably  all  the 
ships,  timely  warned,  would  have  gone  to  Havre. 

All  the  ships  seized  immediately  hoisted  neutral  flags,  especially 
English.  In  the  urgency  of  the  matter,  researches  could  not  then  be 
made  how  far  the  neutral  flag  covers  ships  also  in  rivers,  and  lying 
especially  between  belligerent  parties :  the  suitable  ships  were  pointed 
out  for  sinking. 

The  work  began  on  the  19th  December;  altogether  11  ships  were 
sunk,  amongst  them  7  English  ones. 

It  is  hardfy  worth  mentioning  that  the  reports  of  some  French  news- 
papers, stating  that  the  British  crews  were  brutally  treated,  are  quite 
unfounded.  As  only  three  ships  were  sunk  daily  there  was  time 
enough  to  warn  the  crews  to  save  their  papers  and  effects,  which  was- 
done.    Besides,  an  order  was  handed  to  the  captains  in  which  the. 
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value  of  the  ship,  according  to  the  captain's  own  statement,  was 
entered. 

Finally,  it  must  also  be  mentioned  that,  in  order  to  spare  the  ships 
as  much  as  possible,  the  baUast-ports  only  were  a  little  enlarged. 
Therefore,  if  they  have  not  been  tossed  about,  and  damaged  by  the 
ebb  and  flow  in  the  bed  of  the  Seine,  it  appears  not  unhkely  that  after 
they  are  raised  they  may  again  be  fit  for  use. 
For  the  General  in  Command, 

Von  Bentheim, 
Lieutenant-General  and  Commander  of  Division. 


GREAT  BRITAIN:  KING'S  REGULATIONS  AND 
ADMIRALTY  INSTRUCTIONS,  1913. 

Article  494. 

If  any  British  merchant  ship,  the  nationahty  of  which  is  unques- 
tioned, should  be  coerced  into  the  conveyance  of  troops  or  into  taking 
part  in  other  hostile  acts,  the  Senior  Naval  Officer,  should  there  be 
no  diplomatic  or  consular  authority  at  the  place,  is  to  remonstrate 
with  the  local  authorities  and  take  such  other  steps  to  assure  her  re- 
lease or  exemption,  as  the  case  may  demand,  and  as  may  be  in 
accordance  with  these  Regulations. 
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U.  S.  NAVAL  WAR  CODE  OF  1900. 

[Naval  War  College:  International  Law  Discussions,  1903  (Washington,  1904),  p.  36.] 

Article  6. 

If  military  necessity  should  require  it,  neutral  vessels  found  within 
the  limits  of  belligerent  authority  may  be  seized  and  destroyed  or 
otherwise  utilized  for  military  purposes,  but  in  such  cases  the  owners 
of  neutral  vessels  must  be  fuUy  recompensed.  The  amount  of  the 
indemnity  should,  if  practicable,  be  agreed  on  in  advance  with  the 
owner  or  master  of  the  vessel.  Due  regard  must  be  had  to  treaty 
stipulations  upon  these  matters. 

Could  a  fast  pleasure  yacht  be  seized  and  used  for  a  dispatch  boat 
under  the  provisions  of  Article  6  ? 

"Military  necessity,  as  understood  by  modern  civilized  nations, 
consists  in  the  necessity  of  those  measures  which  are  indispensable 
for  securing  the  ends  of  war  and  which  are  lawful  according  to  the 
modern  law  and  usages  of  war."  (Instructions  for  the  Government 
of  Armies  of  the  United  States,  Article  14 ;  Naval  War  Code,  Article  3.) 

If  military  necessity  exists,  the  fast  pleasure  yacht  could  be  seized 
and  used  for  a  dispatch  boat  without  question.  A  fast  pleasure  yacht 
is  properly  included  under  the  clause  "neutral  vessels." 
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KRIEGSBRAUCH  IM  LANDKRIEGB. 

Berlin,  1902. 

[No.  31,  pp.  73-75.] 

The  following  rights  correspond  to  the  duties  of  neutral  States : 
j^      *     *     * 

2  *     *     * 

3  *     *     * 

A  "P         "P         '(' 

5.  The  property  of  the  neutral  State,  as  also  that  of  its  citizens, 
is,  even  when  situated  within  the  war  zone,  to  be  respected  so  far 
as  the  necessity  of  war  permits.  It  may,  of  course,  be  seized  imder 
circumstances,  by  the  belligerent  parties;  it  may  even  be  destroyed, 
but  only  upon  the  condition  that  fuU  compensation  be  made  subse- 
quent to  the  owners  who  have  suffered  damages.  Thus,  to  make  this 
matter  clear  by  an  example  from  the  year  1870,  the  seizure  and  sinkii^ 
of  six  EngHsh  colliers  near  Duclair  was  a  necessity  justified,  to  be 
sure,  on  military  grounds,  but  it  was  nevertheless  a  forcible  violation 
of  Enghsh  property,  for  which  the  English  Government  demanded 
indenmification,  which  was  readily  consented  to  on  the  part  of 
Germany. 
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